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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	THOMAS A. HERNANDEZ, 

                                                   Employee, 

                                                     Respondent,
                                                   v. 

H C REDI MIX, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Pettioners.
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	SUPPLEMENTARY ORDER 

DECLARING DEFAULT

AWCB Case No.  200613378
AWCB Decision No. 09-0030 

Filed with AWCB Fairbanks, Alaska

on February 10, 2009


We heard the employer’s Petition for a Supplementary Order Declaring Default on January 29, 2009, on the basis of the written record, in Fairbanks, Alaska.  The employee represents himself. Attorney Robin Gabbert represents the employer and insurer (“employer”). We closed the record when we met to consider the petition on January 29, 2009.

ISSUE
Shall we issue a default order under AS 23.30.170 against this employee for failing to timely repay the benefits, attorney fees, and legal costs ordered reimbursed to the employer in AWCB Decision No. 08-0130 (July 11, 2008)?

SUMMARY OF THE EVIDENCE
In our July 11, 2008, Decision and Order on this matter,
 we discussed the relevant evidence and history of this case as follows, in part:

The employee was a 42-year-old driver working for the employer at the time of his alleged injury on July 27, 2006. According to his Report of Injury, while getting out of a truck, he got his boot stuck on the railing, went to grab the truck and hurt his neck, left shoulder, and left arm. The employer doubted the validity of the claim and stated the employee's story didn't "jive with what he told before," that he did not mention it to his employer until the next day, and only went to the doctor 5 days later.  The insurer began paying temporary total disability (“TTD”) benefits to the employee at a rate of $192.00 per week.

On August 1, 2006 the employee went to Fairbanks Memorial Hospital Emergency Room (“ER”) reporting that 4 nights earlier he was getting out of his dump truck, caught the grooves of his boot on the step, accidentally falling backwards, not actually hitting the ground, but hitting the left side of his shoulder and neck on the truck. He reported numbness and tingling radiating from the left side of his neck into his left hand. He was able to move his neck, having full active range of motion with slight pain. He reported he had a neck fusion "years ago" and he denied history of drug or alcohol abuse. The diagnosis was acute cervical muscle strain left side, and acute muscle strain. The ER doctor emphasized that this was likely just a muscular injury. He prescribed Valium, Vicodin, and Ibuprofen.

The employee returned to the ER on August 6, 2006 complaining of neck pain and a swollen cheek, apparently due to tooth pain for which he received additional narcotic pain medication. He was assessed with acute cervical neck pain with radicular etiology.

The employee then sought treatment with Marc Slonimski, M.D., at Advanced Pain Clinic on August 14, 2006. He admitted to a C3-4 fusion in 2004 but told Dr. Slonimski that this resolved with no other sequelae. He denied using OTC drugs regularly. He told Dr. Slonimski that his neck and arm pain were new symptoms which he had developed after this new injury in July 2006. Dr. Slonimski reported the employee experienced a work-related cervical injury and referred him for EMG studies of the left upper extremity.

X-rays of the left shoulder done on August 15, 2006 showed severe hypertrophic (arthritic) changes in the AC joint. An x-ray of the cervical spine on the same date showed the C3-4 cervical fusion and multi-level cervical spondylosis without evidence of ligamentous instability. 

An MRI on August 17, 2006 showed mild central broad-based disc protrusion at C6-7 and minimal disc bulges at C4-5 and C5-6, as well as the cervical fusion at C3-4 and multi-level degenerative disc disease. On August 23, 2006,  Jimmy Tamai, M.D., noted  the  studies  showed degenerative changes, a solid fusion, and "only minimal disc protrusions." He recommended nonoperative treatment, including PT at Advanced PT and a trial of injections.

The employee was back in the ER on September 1, 2006 for acute chronic neck pain and was given Valium and Percocet. Dr. Slonimski did a left C4-C5-C6-C7 facet medial branch blocks on September 7, 2006, which was said to give good pain relief but with continued radicular discomfort in the left arm. The employee was back at ER the next day seeking additional drugs, but failed to appear for an appointment with neurologist James Foelsch, M.D., on September 12, 2006.
. . . .
The employee continued visiting the ER and obtaining narcotic medications in the fall of 2006. Dr. Slonimski noted a worsening of the employee's pain after he had a coughing spell with bilateral radiation of pain from his neck to his upper extremity on or about October 2, 2006.

The employee also saw Carol Slonimski, Ph.D., at Advanced Pain Clinic for a psychological evaluation and pain management on October 11, 2006. He denied any prior history of problems with alcohol or other substance abuse, as well as any prior diagnosis or treatment for psychiatric or emotional conditions. Dr. Carol Slonimski recommended a continued multi-disciplinary approach to pain management.

Dr. Marc Slonimski continued medication management and recommended a switch to OxyContin, follow up physical therapy, and behavioral pain management. He noted the employee had a significant anxiety component to his pain.

A first employer-sponsored independent medical evaluation (EME)
 was done by John Swanson, M.D., on October 25, 2006. The employee told Dr. Swanson that, after a 2003 injury, he had returned to work for one year, and had no other prior history of cervical problems or subsequent injuries. He admitted having used marijuana in the past and being an occasional weekend drinker.

Dr. Swanson diagnosed pre-existing spondylosis to the cervical spine consisting of arthritis and a prior history of C3-4 disc space infection, osteomyelitis treated with excision of disc and fusion in November of 2004. He also found osteoarthritis of the left AC shoulder joint and a probable lipoma over the right shoulder. Concerning the employee’s July 2006 work injury, Dr. Swanson diagnosed a cervical strain and evidence of symptom magnification with probable secondary gain. He noted there was a history of drug abuse in the records.

Dr. Swanson noted the employee's films and EMG studies showed no evidence of herniated disc with free or extruded disc fragments and no fractures of vertebral bodies or facet joints following the July 2006 injury. He found no pathological worsening of the underlying condition. He noted that strain injuries usually resolve within 3-6 months although some can take up to 8 months. He thought that this strain would be resolved and the employee would be stable, without impairment, by March 27, 2007.

Dr. Swanson said that all of the diagnoses, including the C-spine strain of July 27, 2006, were substantial factors in the employee's condition at the time of that EME, and that the most significant cause of the current condition was probably the work injury. Nevertheless, he noted it was temporary and would resolve over the next 5 months. He thought the employee would be able to return to light duty work, not lifting over 20 pounds and not over 10 pounds repetitiously. Dr. Swanson gave no permanent partial impairment (“PPI”) rating, as the employee was not medically stable, but he thought the employee should, eventually, be able to return to work as a dump truck driver once his symptoms resolved.

Dr. Slonimski did a trigger point injection on November 9, 2006. Thereafter, the physical therapy notes indicate that the patient started having pain going down both arms and had difficulty holding his head upright.

The employee returned to the ER on November 25, 2006 complaining of "intense/horrible" neck pain, 7-8 on a scale of 10, and requesting pain medication. He said his pain was worse if he moved in any way, but it was noted that he had not contacted his regular doctor, Dr. Slonimski.

The employee had another cervical MRI on November 30, 2006.  In addition to congenital narrowing of the central spinal canal, the results showed an incomplete segmentation of C3-4, mild to moderate bulging or broad-based disc protrusions posteriorly at C6-7 causing moderate effacement of the thecal sac, but no compromise of the spinal cord.

Dr. Slonimski did another cervical epidural steroid injection on December 12, 2006, after which the employee was said to have exhibited excellent pain relief. Nevertheless, the pain came back after one day and, according to Dr. Slonimski, was radiating in a C8 distribution primarily.

. . . .
A second EME was done with Dr. Swanson on February 7, 2007. Again, he found symptom magnification with probable secondary gain. He noted the November 30, 2006 MRI films confirmed there was no herniated disc and the EMG showed no radiculopathy, further confirming his opinion that the work injury did not permanently worsen the employee's underlying pre-existing condition. He did not find that the employee was medically stable but, following the medical literature, gave him until March 27, 2007 to reach medical stability. While noting a strain was a temporary condition, he did not yet assess PPI, and said the employee should be able to return to work as a truck driver by March 27, 2007.

On February 15, 2007 Dr. Slonimski did bilateral cervical trigger point injections with a diagnosis of "cervical post laminectomy syndrome, cervical myofascial pain." On February 26, 2007 Dr. Slonimski refilled the employee’s medications, including OxyContin, and noted he would be scheduled for a functional capacity evaluation, surgical consultation, and pain psychology and physical therapy follow up.

The employee returned to the ER on March 4, 2007 with a medication refill request noting he had run out of his OxyContin and wanted more. He claimed he had contacted Dr. Slonimski as well but could not get in "in time." ER Dr. Aujalay noted the employee was requesting controlled substance medication refills and had been there several times before. He was "a little bit concerned" about this and, therefore, only gave him 3 OxyContin tablets with advice to follow up with Dr. Slonimski for future refills.

On March 21, 2007 Dr. Slonimski wrote a note for the employee on a prescription form stating that he "has been totally unable to work from July of 2006 until present due to work-related injury. Anticipate return to work light duty 05/07."

On March 26, 2007 the employee returned to Dr. Slonimski with pain at 7 on a scale 10. It was noted he had been to the ER and was taking OxyContin in excess of what he had been prescribed. He referred him for a functional capacity evaluation and estimated he would be able to tolerate light duty work. He noted that the employee "has been stable" and thus could be referred for a PPI rating. It was also noted that a random urinary drug screen would be done.

On April 9, 2007, Dr. Slonimski wrote the employee informing him that they would no longer provide him with medical care because he failed his urine analysis (“UA”) screen. Specifically, the UA done on March 26, 2007, indicated, among other things, the employee was positive for cocaine. The report notes that it was tested at specific levels and confirmed by a second independent chemical method. In his chart note of April 11, 2007, Dr. Slonimski also noted that the employee's drug screen revealed evidence of cocaine and Ultram, but there was no evidence for OxyContin. He noted that the employee had been prescribed OxyContin, not Tramadol (Ultram). Dr. Slonimski said it appeared that the patient was not taking his prescribed medication, but instead was taking illegal drugs. He was discharged from the Advanced Pain Clinic.

On April 11, 2007, Dr. Slonimski filled out a form for CRC, the employee's reemployment specialist, indicating he thought the current work injury was "a substantial factor" contributing to the employee's current medical condition, that he was stable, and that his diagnosis was cervical spondylosis. He said it was "unknown" if the employee would incur a PPI rating. Dr. Slonimski checked "no" to a box asking if the employee would be able to return to his full-time work in accordance with a completed physical capacities evaluation, but it appears he never completed the requested physical capacities evaluation form sent by CRC.

On April 11, 2007, a third EME was conducted by Dr. Swanson. The employee still claimed to have pain at a level of 8 of 10, and said he could not even lift a gallon of milk without increased discomfort. He claimed the pain was the same "all day long." He complained of intermittent numbness in his whole left upper extremity and entire left leg. He said he had to lie down and rest for a half hour at a time, filling about 3/4 of his waking hours. He claimed he could only sit 30 minutes, ride in a car 30 to 40 minutes, and stand for 5 to 10 minutes without increased symptoms. Dr. Swanson's diagnoses remained the same with the addition of history of psychological treatment for unknown psychological diseases with somatic focus with subjective complaints outweighing abnormalities and physical dependence if not psychological addiction to narcotic pain medications. 

Dr. Swanson noted that several Waddell's tests were positive. For instance, Dr. Swanson put a few milligrams of pressure on the employee's skull, which would not be transmitted through the spine all the way to the back, yet the employee complained of low back discomfort with this maneuver. Additional maneuvers which should not produce low back comfort caused the employee to complain, again demonstrating symptom magnification. The employee had 40 degrees difference in his straight leg raise testing which Dr. Swanson indicated would not occur with even the most severe organic pathology.

Specifically addressing the causation for the employee’s condition, as of April 11, 2007, Dr. Swanson stated that, subsequent to his (pre-injury) operative procedure, the employee  developed osteophytes that essentially bridge over the anterior aspects of the cervical spine from C2 to C6 and that this came about,  in all medical probability, due to the anterior cervical abscess caused by the infection in the examinee's spine (before his 2006 injury). He had a cervical strain on July 27, 2006. That strain resolved and was stable, without impairment, by March 27, 2007 at the latest. Dr. Swanson pointed out there was no support in the medical literature for the concept of a "chronic strain." He also pointed out that objective studies indicated that there was no pathologic worsening of the underlying pre-existing condition related to the July 27, 2006 strain. EMG studies indicated no evidence of radiculopathy, and the employee had no sensory changes, no reflex changes, no atrophy, and no muscle weakness in his upper extremities. X-rays obtained post-injury showed a stable cervical spine. The MRI scan on November 30, 2006 showed no evidence of a herniated disc or acute pathological worsening of the underlying pre-existing spondylosis of the cervical spine. Dr. Swanson further pointed out that the bone spur seen on x-rays on June 15, 2006 (a couple of weeks post-injury) took months if not years to develop and could not have been due to the work incident. 

The employee refused to do a urinary analysis at the EME on April 11, 2007, so it could not be determined what drugs were or were not in his system at that time. Dr. Swanson went on to opine, to a reasonable degree of medical certainty probability, that the employee's condition, as of that date, was due to his pre-existing spondylosis of the cervical spine and that the work activities of July 27, 2006 were not even "a" substantial cause of his condition by that date. Dr. Swanson's recommendation was that he be weaned off narcotic medications as rapidly as possible and that it would be appropriate to have psychiatric evaluation for his non-work-related psychological condition.

Regarding the employee’s work injury, Dr. Swanson indicated the employee fell in Category I for a 0% PPI rating. He said the employee did have some PPI related to his preexisting conditions, but none of the discussed PPI was related to work incident of July 27, 2006. Dr. Swanson also opined that there was no valid objective reason why the employee could not return to his usual and customary employment as a truck driver.

On April 13, 2007, the employee went to ER claiming he had recently "lost" his medications and that he was not going to go back to Dr. Slonimski. He complained of groin pain. He was prescribed a small amount of pain medication and advised to follow up with Tanana Valley Clinic (though no records have been found documenting the employee ever appeared at TVC). An ultrasound of his scrotum was normal.

. . . .

The employee was next seen at the ER on August 4, 2007, after having a new injury when he was "loading his ATV onto a truck had one of the ramps break and the ATV fall on top of him." He complained of pain in his right shoulder, ribs, but denied any neck or back pain. He had abrasions to his face and lacerations to his lower lip. He complained of shortness of breath and right shoulder and chest pain, he was given Morphine and Dilaudid after being diagnosed with a lower lip laceration, right humerus fracture, and contusion, left shoulder. Subsequent records relate to the employee's treatment for the accident with his ATV, although the employee continued to receive multiple batches of narcotic pain medications for complaints of severe pain.

On September 7, 2007, Dr. Swanson reviewed additional records and issued an addendum report. Dr. Swanson confirmed his prior diagnoses but additionally added an impression of pain medication seeking behavior noted throughout the newly obtained records. He pointed out that there were at least 29 emergency room records, mostly requests for pain medication. The employee was noted to be obtaining pain medication from more than one physician at a time while there were frequent no-shows for treatments and examination.  It was pointed out that Dr. Slonimski noted the employee's urine was positive only for cocaine and Ultram when the prescription narcotic being provided was OxyContin. He said that what individuals plan to do with extra narcotic pain medication is not known.  They may use the excess medications for themselves or they may sell them for a profit or they may exchange them for other medications. The employee's drug screen indicated he was not taking the prescription prescribed but instead was positive for cocaine and Ultram, thus, indicating to Dr. Swanson that he was probably exchanging his medications for other narcotic and illegal drugs.  

Dr. Swanson noted the new records obtained confirmed that the employee had a history of drug abuse. For example, this was noted by a Dr. Button on November 17, 2004. On June 13, 1999 the employee was admitted for acute alcohol intoxication and a drug overdose. A Dr. Cavajal noted he had a history of cocaine and crack cocaine abuse that had been previously treated. The admitting diagnosis was substance abuse disorder. Dr. Swanson noted these additional records confirmed the presence of prior drug abuse and an addictive personality. He also pointed to indications in the prior record showing evidence of symptom magnification with probable secondary gain.

The records further showed a history of psychological treatment for diseases with somatic focus with subjective complaints outweighing abnormalities, long-standing, pre-existing history of major depression, a suicide attempt, and a history of a substance abuse personality disorder. Dr. Swanson opined that these conditions are due to his genetically inherited psychiatric profile and his personality traits, which were well-established by his teenage years. Dr. Swanson noted that these conditions were unrelated to his work activities and were present for many years before the July 27, 2006 injury. Dr. Swanson also reviewed and either approved or disapproved a number of SCODDOT job descriptions provided by CRC.

On September 9, 2007 the employee began treating with Robert Dingeman, M.D., for shortness of breath, head injury, bleeding, asthma, and chest/rib pain (related to his ATV accident). Notably, he denied he had ever been treated for overuse of alcohol or drugs. Dr. Dingeman began treating him for primarily his shoulder and rib fracture related to the ATV accident.

Dr. Dingeman’s chart notes from August 14, 2007 through September 20, 2007 indicate the employee continued to complain of pain but was advised by the doctor on September 20, 2007 that he would not order any more pain medication. Thereafter, he again presented to the ER on September 25, 2007, with pain complaints. He was diagnosed with an exacerbation of neck pain and given a prescription for Valium, Percocet, and Motrin.

. . . .

On September 26, 2007, the employee had another MRI of his cervical spine. The reason for the exam was stated to be "history of four-wheeler accident 8/4/07; shooting pain down arms with neck movement and intermittent numbness."

On September 27, 2007, Dr. Dingeman wrote a letter confirming that he was only treating the employee for his rib and shoulder problems and that his office did not do evaluations on most spine and neck conditions. He noted he thought the current MRI suggested a left 6-7 nerve root compression problem but comparisons were not available. He noted that additional evaluations might be warranted by the carrier or his prior physicians.  In a letter dated October 1, 2007 to Randall McGregor, M.D., Dr. Dingeman referred the employee, indicating that while the employee had voluminous records, he had not reviewed these and it was "unknown to me whether this is a new finding or not." He also indicated that his practice does not include treatment of cervical disc disease.

. . . .

On October 4, 2007, the employee saw Dr. McGregor complaining of an approximately one-month history of acute exacerbation of chronic neck and cervical pain and cervical radiculopathy. It was noted that he had a long history of cervical complaints. He told Dr. McGregor that Dr. Slonimski had refused to continue seeing him when his claim was controverted. To Dr. McGregor, the employee related that the symptoms in his neck were greatly exacerbated when he was loading a four-wheeler onto his truck, the ramp he was using broke, and it fell on top of him. He presented with intense pain in his neck and shoulders and constant headache, as well as pain radiating into the side of his face. He rated his pain at 8 of 10. 

Dr. McGregor agreed to provide an ESI of the cervical spine because the employee was referred to the emergency room, but he was not willing to be the sole provider for this employee’s long-term care (including prescription of narcotic analgesics). He thought he needed care to be provided by a "competent spine surgeon, and this is probably not going to be available to him here in Fairbanks." It was noted that the patient would follow up with a PA-C, June Thomasson. Dr. McGregor offered to work with a primary care physician in Fairbanks if the employee would retain one.

The employee seeks additional workers’ compensation benefits associated with his work injury. The employer denies that such benefits are owed and, further, contends the employee has already obtained compensation, medical treatment or another benefit by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit under AS 23.30.250. 

In support of its position, the employer noted the employee had worked for the employer less than 3 months prior to the date of the alleged injury. The employer investigated, found and provided a history of multiple injuries to, and almost continuous treatment for, his neck, left shoulder, and left arm, for over 10 years prior to the July 2006 injury. Many of these treatments were associated with at least six workers’ compensation claims filed in Pennsylvania. For his most recent Pennsylvania claim, filed September 20, 2003, the employee received a $110,000.00 settlement, just a year prior to his currently alleged injury with the employer, for the very same condition. The payment he received under that settlement included monies received for the waiver of past and future medical benefits. The employer asserts the employee has been compensated in his Pennsylvania claim for the medical problems he alleges to continue to have, because of his chronic cervical, left shoulder, and left arm problems, and he should not be allowed to double dip and receive benefits under the Alaska Workers' Compensation Act for the same condition. 

In support of its claim for reimbursement, the employer submitted the testimony of the employee’s hiring supervisor, Michael Dixon, who testified the employee failed to disclose his continuing neck problems at the time of hire, and the testimony of adjuster Jeanette Smith, who testified she relied upon the medical reports of Dr. Slonimski (who had relied upon false and misleading statements of the employee) in order to accept his claim and pay both compensation and medical bills. Smith further testified she also had to pay for counsel to defend this claim. She testified the employer seeks reimbursement of compensation, reemployment and medical benefit costs, as well as attorney fees and other litigation costs.

In our July 11, 2008 decision, we found:

. . . [W]e will rely on the medical opinion of Dr. Swanson, who is the only physician in this case who has reviewed the employee’s entire medical history, including the records from his many prior workers' compensation claims and prior cervical fusion surgery. Although Dr. Swanson acknowledged the employee may have had a temporary aggravation of his neck, left shoulder, and left upper extremity problems, as a result of the alleged injury in July of 2006, he indicated he had recovered from that injury by April 2007, when Dr. Swanson found him to be medically stable.
 

. . . .

The employee was paid TTD benefits for 9 months or until April 11, 2007. He was found to have 0% PPI as a result of the alleged July 2006 incident. Accordingly, based on our observation Dr. Swanson is the only physician who has a complete picture of the employee’s medical history, we rely on his medical opinion to find any work-injury the employee experienced was only a temporary aggravation of his long-standing cervical and left upper extremity pain complaints and that it is not "the substantial cause"
 of his condition after April 11, 2007.

. . . .

Based on our review of the record, we find the employee made statements which were false or misleading. . . . At the time he was hired, the employee told his employer he had no outstanding medical issues that would limit his ability to work for the employer. In his pre-employment questionnaire, the employee failed to reveal his history and continuing treatment of neck and shoulder pain. Based on the testimony of his supervisor, Michael Dixon, we find the employer relied on these statements at the time of hiring. 

Additionally, we find the employee made false or misleading statements to his then-treating physician, Dr. Slonimski, in part, by downplaying his prior problem. Specifically, based on the medical record, we find the employee had neck, left shoulder, and left arm problems with a history of multiple injuries to, and almost continuous treatment for, his neck, left shoulder, and left arm, for over 10 years prior to the July 2006 injury. Additionally, the record reflects, and we find, the employee told Dr. Slonimski he had recovered from his prior cervical fusion, despite the fact he was seeking chronic pain management and narcotics just two months before he went to work for the employer and just 4 months before his alleged injury. 

Based on the above, we find the employee made false and misleading statements and such statements resulted in his obtaining benefits. Moreover, by a preponderance of evidence, we find the employee was not injured, nor did he experience a temporary exacerbation of his condition at work. Therefore, the only question left to consider is whether element 2 of the test is met, that is, whether or not the employee "knowingly" made false or misleading statements. At the hearing, the employee proffered no reasonable explanation for these falsehoods. There is no evidence that the employee has any memory problems of any kind.
 

. . . .

At hearing, adjuster Jeanette Smith testified she relied upon the medical reports of Dr. Slonimski (who had relied upon false and misleading statements of the employee) in order to accept his claim and pay both compensation and medical bills. She testified and her affidavit of costs reflects, based on the employee’s representations, she authorized payments totaling $6,966.67 in temporary total disability benefits, $26,734.39 in medical payments, $6,662.26 in reemployment benefits and $18,374.63 in defense related costs, not paid to legal counsel in this case. According to the pre and post-hearing affidavits of attorney fees and costs, the law firm of Russell, Wagg, Gabbert & Budzinski has been paid or incurred attorney fee billings totaling $43,735.58 and additional litigation costs of $4,097.47 for a total of $47,833.05. She testified the employer seeks reimbursement of all these payments and costs incurred.

. . . . Accordingly, we conclude employee must repay the employer the total of all the costs itemized above in the amount of $106,571.00.

In our July 11, 2008 decision, we directed:

ORDER
1.
The employee’s claim for workers’ compensation benefits associated with his continuing neck, shoulder, and left upper extremity problems is denied and dismissed.

2.
The employee’s request for an SIME is denied and dismissed.

3. 
The employee shall fully reimbursement the employer’s costs of all benefits obtained, and shall also pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier, in the total amount of $106,571.00, under AS 23.30.250(b), in accord with this decision.
  

The employer filed a Petition for Supplementary Order of Default, under AS 23.30.250(b) and AS 23.30.170, dated September 26, 2008.
  In the Petition the employer requested that we declare the  full amount of $106,571 in default under AS 23.30.170.
  The employer appended an Affidavit of Robin Jager Gabbert in Support of Petition for Supplementary Order of Default, in which the attorney affied that none of the reimbursement to the employer ordered in our July 11, 2008 Decision and Order had been paid back to the employer.

The employer filed an Affidavit of Readiness for Hearing on October 22, 2008.
  In a prehearing conference on December 17, 2008, the employer's Petition for Supplementary Order of Default was set for a hearing, based on the documentary record, on January 29, 2009.
  

A Hearing Notice was sent to the parties by both certified mail and regular mail on January 13, 2009.
  The Hearing Notice sent by regular mail to the employee’s address of record
 returned to our office, unclaimed, on January 26, 2009.  On the envelope of that copy of the Hearing Notice was written: “No One live here w/ this name!” [sic].  The receipt card for the Hearing Notice sent to the employee by certified mail was not returned to our office as of the date of issuance of this decision.  The employee failed to file a brief or respond in any way to the Hearing Notice.

The employer filed a Hearing Brief in support of its petition.  In its Hearing Brief, the employer asserted the employee had failed to pay back any of the benefits, attorney fees, or legal costs ordered reimbursed to the employer.
  The employer asserted more than 30 days had passed since we issued our decision ordering reimbursement under AS 23.30.250(b), and it requested a default order under AS 23.30.170 for the full amount of $106,571.
  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
NOTICE
AS 23.30.110(c) Procedure on claims, provides, in part:  “The board shall give each party at least 10 days’ notice of the hearing, either personally or by certified mail.”  

8 AAC 45.060. Service, provides, in part:

(b)
… Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address. . . .

(e)
Upon its own motion or after receipt of a affidavit of readiness for hearing, the board will serve notice of time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties.

(f)
Immediately upon a change of address for service, a party or party’s representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served on the party at the party’s last known address.

AS 23.30.170 requires a hearing pursuant to AS 23.30.110 before a default order can be issued, and AS 23.30.110(c) requires at least 10 days’ notice of hearing, served either personally or by certified mail.  Employees are responsible to provide an address of record, which must be used by other parties and the Board for service on the employee.
  We find a Hearing Notice was sent by certified mail, on January 13, 2009, to the address of record last provided by the employee.  We have reviewed the record but find no affirmative evidence the certified mail Hearing Notice was signed for, or received.  Nevertheless, we also find the certified mail Hearing Notice has not been returned unclaimed. We find a copy of the Hearing Notice was also sent by regular mail on January 13, 2009, to the address of record last provided by the employee, but that copy was returned unclaimed.  

Although we are not governed by the Alaska Rules of Civil Procedure (ARCP), we look to them for guidance in determining whether Employee was given notice of the hearing in accordance with due process.  Under ARCP 4(h), "process may also be served . . . by registered or certified mail, with return receipt requested. . . .  Service of process by mail under this paragraph is complete when the return receipt is signed."  Moreover, ARCP 4(e)(3) allows service of process by other means, in the court's discretion, "as long as it is reasonably calculated to give the party actual notice. . . ."  Under ARCP 5(a), (b), and (f), pleadings and other papers may be served by mail, with proof of service, and is complete at the time of mailing to the party's last known address.   ARCP 5(b) provides, in part: "Service upon . . . a party shall be made by . . . mailing it to the . . . party's last known address. . . .Service by mail is complete upon mailing."

Although we are unable to find affirmative proof of actual receipt of the Hearing Notice, we find the record reflects compliance with the notice requirements of AS 23.30.110(c).  Based on our review of the record, we find the Hearing Notice was sent by certified mail to the employee’s correct address of record on January 13, 2009, in accord with AS 23.30.110(c) and 8 AAC 45.060(f), 16 days before the date of the hearing on the employer’s Petition for a Supplementary Order Declaring Default under AS 23.30.170.  We find our efforts to properly serve the employee were reasonably calculated to give him notice of the hearing.  Therefore, consistent with the due process requirements of ARCP 5, we find notice of the hearing was complete at the time of mailing to the employee's last known address of record.
  

We conclude the employee was mailed the 10-day minimum notice required by AS 23.30.110(c), and 8 AAC 45.060(e)&(f).  We will consider the employer’s petition, in accord with AS 23.30.110.

II.
DEFAULT ORDER
AS 23.30.250(b) provides, in part:

. . . .  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b)&(c).

AS 23.30.170 provides:

(a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.

(b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.

(c)  Review of the judgment may be had as in a civil action for damages.  Final proceedings to execute the judgment may be had by writ of execution.  The court shall modify the judgment to conform to a later compensation order upon presentation of a certified copy of it to the court.

Although the wording of AS 23.30.170(a) appears to apply to default by employers, in Brown & Sons v. Webb, the Honorable Mark Wood, of the Fourth Judicial District Alaska Superior Court found that in our September 14, 2004 decision in that case [Webb v. Brown and Sons Auto Parts, AWCB Decision No. 04-0219] erroneously interpreted AS 23.30.170(a) to restrict the applicability of AS 23.30.170 to default by employers.
  The Court found it would be contrary to public policy to allow an employee to avoid repaying benefits wrongly obtained.
  The court found that, although AS 23.30.170(a) applies to defaults by employers, the legislature intended AS 23.30.170(b)&(c) to be available to employers to secure reimbursement of defaults by employees failing to repay falsely obtained benefits.
  The court found an employer in that situation is entitled to a default order, and remanded that case to us for action consistent with the Superior Court opinion.
   

In accord with the court’s rationale in Brown & Sons v. Webb, we will apply AS 23.30.250(b), AS 23.30.170(b), and AS 23.30.170(c) to the employer’s petition for a default order.

In AWCB Decision No. 08-0130 (July 11, 2008) we found the employer was entitled to reimbursement of $106,571 from the employee, under AS 23.30.250(b), and we ordered the employee to repay this amount to the employer.  Based on our review of the record, we find the employee has not appealed the July 11, 2008 decision, and it was long since final.
  Based on the preponderance of the available evidence,
 we find the employee has failed to reimburse any of this amount to the employer.  We also find the employer applied to us within one year of the default for a supplementary default order under AS 23.30.170.  In accord with the rationale of the Superior Court’s May 6, 2005 order in Brown & Sons v. Webb,
 we find the “employer may declare this person in default” under AS 23.30.250(b), for the full amount.
  In accord with the Superior Court order, we will issue a supplementary order, declaring default of the full amount under AS 23.30.170(b).
  

SUPPLEMENTARY ORDER OF DEFAULT

The employee is in default of reimbursement awarded to the employer under AS 23.30.250(b), in the total amount of $106,571, in accord with AS 23.30.170(b) as of February 6, 2009.  

Dated at Fairbanks, Alaska on February 10, 2009.




ALASKA WORKERS' COMPENSATION BOARD






/s/ William Walters





William Walters, Designated Chairman






/s/ Jeff Pruss





Jeffrey P. Pruss, Member






/s/ Debra Norum





Debra G. Norum, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Order Declaring Default in the matter of THOMAS A. HERNANDEZ employee / respondent; v. HC REDI-MIX, INC., employer; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 199912123; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 10, 2009.

 






______________________________________







Laurel K. Andrews, Admin. Clerk III
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� AWCB Decision No. 08-0130 (July 11. 2008).


� See AS 23.30.095(k)


� On November 21, 2007 the employee was found ineligible for reemployment benefits by the reemployment benefits administrator designee. He did not appeal the decision.


� AWCB Decision No.  08-0130 at 2-13.


� Significantly, Dr. Slonimski also found the employee medically stable by March 26, 2007.


� Pursuant to AS 23.30.010(a), the work injury must be "the” substantial cause of the disability or need for treatment in order for the claim to be compensable.


� Id. at 16.


� Id. at 18.


� Id. at 20.


� Id. 


� Petition filed September 30, 2008.


� Id.


� Affidavit dated September 26, 2008.


� Affidavit dated October 20, 2008.


� Prehearing Conference Summary, December 17, 2008.


� Hearing Notice, dated January 13, 2009.


� 3397 Bellwood Apt I-4, North Pole, Alaska 99705.  In the hearing for the July 11, 2008 decision, held on March 27, 2008, the employee affirmed his address of record.  March 27, 2008 hearing transcript at 3.  


� Hearing Brief dated September 28, 2008.


� Id.


� 8 AAC 45.060(f).  


� See Williams v. Alaska Native Tribal Health Consortium, AWCB Decision No. 07-0127 (May 15, 2007);   Wilson v. Fluor Corp., AWCB Decision No. 06-0282 (October 17, 2006);   Gittins v.Frontier Community Services, Inc., et al., AWCB Decision No. 06-0140 (June 1, 2006);   Meyers v.Alaska Rainbow Lodge, AWCB Decision No. 98-0303 (December 4, 1998);   Wereta v. Trident Seafoods Corp., AWCB Decision No. 98-0180, at 4-5 (July 13, 1998);   Meyers v. Rainbow Alaska Lodge, AWCB Decision No. 98-0180, (June 15, 1998).


� Struzinsky v. Manpower International, Inc., AWCB Decision No. 06-0077 (April 10, 2006).


� Brown & Sons v. Webb, Decision on Appeal, 4FA-04-2444CI (Alaska Super. Ct., May 6, 2005) at 3.


� Id. at 6.


� Id. at 6-7.


� Id. at 7.


� See AS 23.30.125(a).


� Under AS 23.30.250(b), the “employer may declare this person in default.”  In the absence of any other explicitly required burden of proof, we conclude the employer must declare [which we will interpret to mean “prove”] default by a preponderance of the evidence, as is standard in administrative law proceedings. See AS 44.62.460(e).  Based on the court’s instruction in this case, the board will declare [which we will interpret to mean “find”] the employee in default under AS 23.30.170(b).  Once again, we will use the preponderance of the evidence standard.  See DeNuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003).  


� Decision on Appeal, 4FA-04-2444CI (Alaska Super. Ct., May 6, 2005).


� Although AS 23.30.250(b) provides for the employer to declare the employee in default, based on the court’s instruction, the board will declare the employee in default under AS 23.30.170(b).


� Id.
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