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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MARK R. JOHNSON, 

          Employee, 

              Claimant

          v. 

MUNICIPALITY OF ANCHORAGE,

          (Self Insured) Employer,

               Defendant.
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)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200420079
AWCB Decision No.  09-0005
Filed with AWCB Anchorage, Alaska

on January 6, 2009


The Board issued its Final Decision and Order in this matter, AWCB Decision No. 08-0185, on October 10, 2008.  The order addressed compensability of the employee’s claims.  The employee is represented by attorney Chancy Croft.  Attorney Shelby Nuenke-Davison represents the employer.  On October 16, 2008, the employer filed its Petition for Reconsideration/Clarification of Decision and Order No. 08-0185 (October 10, 2008), and in addition filed an Amendment to Petition for Reconsideration/Clarification on October 20, 2008.  We granted reconsideration in our Decision and Order on Reconsideration, AWCB Decision No. 08-0191 (October 21, 2008).  The employee filed a Petition for Clarification October 24, 2008.  The employer filed its Reply to Petition By Mark Johnson for Clarification on October 28, 2008.  A Pre-Hearing Conference was held on October 31, 2008, and the parties agreed the employee’s October 24, 2008 Petition for Clarification would be included as one of the issues for the hearing set for November 13, 2008.  A hearing was held on November 13, 2008.  We closed the record after deliberations on November 20, 2008.

ISSUES
1. Whether the December 30, 2004 stent placement is compensable under AS 23.30.095.
2. Whether the medication Plavix, prescribed due to the December 2004 stent, is compensable under AS 23.30.095.
3. Whether any medications are compensable under AS 23.30.095.

4. Whether the medical treatment for coronary artery spasm is compensable after November, 2005, pursuant to AS 23.30.095.

5. Whether any temporary total disability (TTD) payments are due under AS 23.30.185.

6. Whether there has been any overpayment of medical benefits, including prescriptions for medication, for the employee’s heart condition.

7. Whether any reimbursement is due to Calypso.

8. Whether the employee’s attorney is due any additional attorney fees after the October 10, 2008 Final Decision and Order was issued, pursuant to AS 23.30.145.


SUMMARY OF THE EVIDENCE
In a final decision and order on October 10, 2008,
 we discussed the history and evidence of the employee’s claim, to include past and ongoing treatment for coronary vasospasm and stents, the appropriate diagnosis of the employee’s pulmonary condition and its compensability, TTD benefits, interest and attorney fees and costs.  We here adopt by reference the full and extensive discussion of the evidence and case history from that decision and order, as well as the findings of fact and conclusions of law and orders, except for those issues to be reconsidered in the instant decision and order.  

In our October 10, 2008 decision and order, we found the employee entitled to medical benefits for his pulmonary condition from March of 2005 and continuing.  We denied his claim for stents after March of 2005.  We found the employee entitled to medical benefits for his cardiac condition, coronary artery spasm (CAS), from March of 2005 and continuing for as long as he takes medications for his pulmonary condition or myocardial infarction (MI) that aggravate his CAS.  We found the employee entitled to TTD benefits for time loss due to his pulmonary condition of RADS and/or asthma after March 25, 2005 through January 27, 2007, specifically for the dates: March 24-26, 2005; September 19-23, 2005; October 17-20, 2005; November 15-16, & 20-25, & 29-30, 2005; December 1-4, & 8-9, 2005; July 12-13, 2005; and January 21-22, 2007.  Additionally, we awarded the employee attorney fees and costs in the total sum of $68,806.55.  Finally, we ordered the employer to pay interest on any past due benefits.
 

A.  Employer’s Arguments

On October 16, 2008, the employer filed a petition for reconsideration/clarification, specifically requesting clarification from the Board regarding what payments are due.  The employer asserts that no TTD benefits are due and owing based upon the nature of the lost time claimed by the employee.  The employer maintains that the employee’s request for time loss for March 24, 25 and 26, 2005, and September 19, 20, 21, 22, 23, 2005, are periods the employee missed work for EME appointments, that the employee was paid per diem under 8 AAC 45.084 and 8 AAC 45.090(d)(2) and (3), and therefore TTD benefits are not owed by the employer.  Additionally, the employer contends that the employee’s request for time loss for January 21, 26 and 27, 2007, was to attend SIME appointments with Dr. Raybin and Dr. Breall, that per diem was paid for these three days and, consequently, the employee’s claim for TTD is not compensable.  

The employer asserts that the time loss requested for October 17, 18, 19 and 20, 2005, and November 15, 16, 20, 21, 22, 23, 24, 25, 29, and 30, 2005, and December 1, 2, 3 and 4, 2005, are due to coronary, not pulmonary conditions and, in fact, encompass the employee’s lost time from work for stent placements and a second opinion at the Mayo Clinic, which the Board did not find compensable.  Therefore, the employer argues that the Board should reconsider its award of TTD benefits for these periods of time.  With regard to the two remaining days of TTD, which the Board ordered were compensable, July 12 and 13, 2006, the employer maintains a corresponding medical report does not exist, but that the employee was seen at Providence Hospital for follow up for his stents and atherosclerosis on July 10, 2006.  The employer requests the Board rule that no time loss is due.

At hearing, the employer asserted that the Supreme Court decision in Grove v. Alaska Construction and Erectors (“Grove”)
 supports its argument no TTD is due in the instant case.  The employer argued the employee in Grove, was not medically stable, but was nevertheless not entitled to TTD benefits, as he had been released to work by his physician.

Additionally, the employer is uncertain if the Board’s award for medical benefits after March of 2005 is due only if there is medical evidence that the medication the employee takes for CAS after November 2005 has continued to aggravate the employee’s CAS.  The employer contends there is no evidence that any ongoing use of medication after November 2005 has continued to aggravate the employee’s CAS.  

Finally, the employer requests a ruling from the Board on what treatment received by the employee was for CAS and is compensable.  The employer provided the Board with a spreadsheet itemizing the outstanding medical bills using Premera / Calypso’s February 21, 2008 lien.
  The employer contends the employee was not diagnosed with CAS until after he was seen at the Mayo Clinic and that no medical benefits from May 25, 2005 up until the employee’s Mayo Clinic evaluation of November 29, 2005, are compensable and requests that the Board so order.  The employer further argues that the October 17–18 and November 14–17, 2005 cardiac treatment and hospitalizations were for stent placements and not compensable, based upon the Board’s order.  The employer asserts there is no medical evidence to support the 
July 8-10, 2006 hospitalization for a coronary angiography is related to treatment for CAS, but rather was done for coronary artery disease, which is not work related after March of 2005.  Because the Board found the CAS was aggravated between December 2004 and November 2005, the employer requests an order from the Board that unless an aggravation of the employee’s CAS occurs from his medications, the aggravations are not compensable.  

The employer contends that the employee is no longer taking adrenergic medications, nor is he taking beta blockers.  As such, the employer argues there is no ongoing aggravation of the CAS, so no further treatment for CAS after November 25, 2005 is compensable.

In summary, the employer requests the following:  1) a ruling on what reimbursements are due to Calypso and to the employee for his CAS after November 2005; 2) reconsideration of the Board’s October 10, 2008 decision and order, to include a specific ruling that no TTD is due; and 3) a determination by the Board of those reimbursements due Calypso and the employee identified on the explanation of benefits and for medications.  The employer requests clarification so that any payments due under the October 10, 2008 decision and order can be paid by October 24, 2008.  

The employer also replied to the employee’s October 24, 2008 Petition for Clarification on October 28, 2008.  The employer objected to the employee’s request for time-loss benefits while he was attending EME’s and SIME’s, as this argument was raised for the first time in his October 24, 2008 Petition for Clarification.  The employer also objected to the employee’s request for a Board order for treatment relating to the first stent, and for a penalty, as these arguments had not been raised previously, and concerning the request penalty, there is no requirement under the law that the employer must controvert a lien.

B.  Employee’s Arguments

The employee filed his Petition for Clarification on October 24, 2008.
  The employee contends the employer is attempting to re-litigate what has already been decided, based upon the employer’s submission of exhibits that were presented at hearing for the Board’s consideration.  The employee maintains the majority of medications listed in the employer’s exhibits are related to the employee’s pulmonary condition and the employer must pay for all those medications.  

Concerning the employee’s request for TTD benefits, he argued he is entitled to TTD benefits after having been released to work by his physician under the Alaska Supreme Court case Egemo v. Egemo Construction Co,
 in which the Court found a medical treatment resulting in a new period of wage loss constitutes a new disability.

The employee argued the employer did not controvert the Calypso lien or make it an issue at the May hearing, and requested that the employer pay the Calypso lien and indemnify the employee for any remaining balance.  In addition, the employee requested a 25% penalty on the Calypso lien be paid to him, as the employer had neither controverted nor paid the lien.  The employee requested reimbursement for all of the following:  1) the expenses listed on the EOB patient responsibility, exhibit 4 to the employer’s October 16, 2008 Petition; 2) $1,840.81 in bills per Third Party Solutions; and 3) all of the prescriptions listed in exhibit 3 to the employer’s October 16, 2008 Petition; 4) and mileage for medical appointments.

At the October 31, 2008 Pre-Hearing Conference, the employee withdrew his request for a penalty on the Calypso payment.  In addition, the parties agreed the following had been paid:  1) attorney fees and costs per the October 10, 2008 Decision and Order No. 08-0185; 2) Third Party Solutions; 3) mileage; 4) Calypso; 5) prescription reimbursement; and 6) EOB patient reimbursement.

The employee’s attorney submitted his affidavit of attorney fees and costs for the period of October 16, 2008 through November 5, 2008, on November 7, 2008.
  Attorney hours of 6.10 at $350.00 were claimed, in addition to 8.70 paralegal hours at $125.00 per hour, for a total of $3,222.50.

The employer objected to the employee’s attorney’s affidavit of attorney fees and costs on November 12, 2008.
  The employer maintained the Board did not indicate in its October 10, 2008 Decision and Order what specific benefits were due and owing, although the record contained charts and exhibits reflecting payments that were in dispute and the employee had argued at hearing the Board should make rulings on those specific benefits, which it should have done.
  Thus, the employer argued, it should not be required to pay additional attorney fees and costs for clarification of an order the Board should have issued.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. PRESUMPTION ANALYSIS

AS 23.30.095(a) provided, in part, at the time of the employee’s injury:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years form and after the date of injury to the employee.  However, if the condition requiring treatment, apparatus or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require….

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  We utilize a three-step analysis when applying the presumption of compensability.
  

The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  To make a prima facie case, raising the presumption of compensability, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

At this stage in our analysis we do not weigh the witnesses’ credibility.
  If we find such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the employee need not produce any further evidence and he prevails solely on the raised but un-rebutted presumption.
  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  

Once the employer produces substantial rebuttal evidence, at the third stage of the analysis, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor. 
  Also, in 2005, the Alaska State Legislature adopted AS 23.30.010(a), which provides the following, in part:
. . . A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

The Alaska Supreme Court decades ago defined the quantum of “substantial” in its decision Kessick v. Alyeska Pipeline Serv. Co.,
  in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.

 In the instant matter, the employer argues the employee suffered only an aggravation of his preexisting condition, but was not the substantial cause of his disability or need for surgery. In analyzing the employee’s claim and addressing the employer’s defense, we must determine if the employee’s work was the substantial cause of the employee’s disability or need for medical treatment.  

We shall apply this presumption analysis to the issues at hand, namely, medical benefits, to include compensability of the December 30, 2004 stent placement, medications, including Plavix, medical treatment for CAS after November 2005, reimbursement of certain medical costs, and time-loss benefits. 

II. MEDICAL BENEFITS

A. December 30, 2004 Stent Placement

In our Decision and Order No. 08-0185 in this case, we found the employee’s MI was compensable, so that reasonable and necessary treatment for the MI would also be compensable.  Therefore, the question is whether the December 30, 2004 stent placement was for treatment of the employee’s MI.

At the first stage of the presumption analysis, we find the employee has raised the presumption the December 30, 2004 stent placement is compensable through the testimony of Dr. Mayer, who opined the stent placement was for treatment of the employee’s MI.  At the second stage, we find the employer has rebutted the presumption by the testimony of Dr. Singh, who opined the December 30, 2004 stent placement was for the 90% stenosis, not because of the MI.

At the third stage of the presumption analysis, we find the employee has proven by a preponderance of the evidence the work injury was a substantial factor in his need for the December 2004 stent placement. Dr. Mayer, the cardiologist whom the employee saw in consultation on June 6, 2006, testified by deposition on June 22, 2007, that the first stent placement was to treat his MI.
  Dr. Mayer testified the employee had primary angioplasty on December 30, 2004, which he explained as follows:  “[W]hen a person comes in with a heart attack, there are two ways to open the artery, with clot-busting drugs or with angioplasty and stenting, which was the way the employee was treated.”
  Dr. Mayer testified the stent was placed for the MI, and was the primary treatment for his MI.
  Dr. Breall testified the coronary angioplasty and stenting performed on December 30, 2004 was treatment for both the MI and the atherosclerosis, as when the narrow coronary artery was found, it was opened and stented so as to get more blood into the heart muscle to reduce the size of ongoing myocardial infarction.
  The employer has argued the testimony of Dr. Singh, who testified the December 30, 2004 stent was treatment for the 90% plaque, rather than to treat the MI,
 proves the first stent is not compensable.  However, we find that, based on the testimony of doctors Mayer and Breall, that but for the MI, the first stent would not have been placed, and the first stent was placed to treat the MI.  Therefore, we find the December 30, 2004 stent is compensable.

B. Medications

1. Plavix:

At the first stage of the presumption analysis, we find the employee has raised the presumption the medication Plavix is work-related based on the testimony of Dr. Mayer, who testified he recommended patients be treated with Plavix for a year after a stent placement.
  At the second stage, we find the employer has not rebutted the presumption, based on the fact the employer has provided no evidence that Plavix is not prescribed for stent placement.  Although we find the employer has not rebutted the presumption, we also find the employee has proved by a preponderance of the evidence, based on the testimony of Dr. Mayer, that his Plavix medication is prescribed for treatment of his initial stent, which we found is compensable, and that the treatment with Plavix for stent placement is recommended to be continued for one year.  Therefore, we find the medication Plavix is compensable from December 30, 2004 when the first stent was placed, until one year later, December 30, 2005.  We find the Plavix medication after December 30, 2005 is attributable to his other stents, which are not compensable.  We shall order the employer to pay for the medication Plavix from December 30, 2004 to December 30, 2005.

2. Medications for CAS, calcium blockers and long-acting nitroglycerine medications:

In our previous decision and order in this case, AWCB Decision No. 08-0185, we found the employee’s CAS condition compensable while he was taking medications that can exacerbate his CAS condition, such as beta blockers and adrenergic medications the employee was taking for his compensable pulmonary condition.  The employer argues there is no medical evidence the medication the employee takes aggravates his CAS.  Although the employee no longer takes a beta blocker medication, based on the evidence in the record and the evidence presented at the November 12, 2008 hearing, we find the employee is still on adrenergic medications such as Advair and Albuterol, that can exacerbate his CAS condition.  We find, based on the testimony of Dr. Mayer, the medications the employee is taking for his CAS condition are the long-acting nitrate medication Isosorbide and the calcium blocker Norvasc.
  Therefore, we find the medications Isosorbide and Norvasc are compensable.  We shall order the employer to pay for the employee’s medications Isosorbide and Norvasc.

3. Other Medications:

We found in our prior Decision and Order No. 08-0185 that the employee’s pulmonary condition of asthma and/or RADS as well as his CAS condition as long as he was taking medications which can exacerbate his CAS, are both compensable.  Therefore, medications for those conditions are also compensable.  On the list of medications on Exhibit A of the employer’s hearing brief for the November 13, 2008 hearing, the medications following medications are prescribed for his pulmonary condition: Advair, Albuterol, Atrovent, Prednisone, and Singulair.  Therefore, we find all these medications are compensable.  In addition, antibiotics prescribed for his pulmonary condition of asthma and/or RADS would also be compensable.  Therefore, based on the medical record of March 13, 2007, in which Dr. Merchant diagnosed the employee with bronchitis, we find the Azithromycin medication Dr. Merchant prescribed on that day was prescribed for bronchitis rather than asthma and /or RADS.
  Therefore, we find the Azithromycin prescribed on March 13, 2007 is not compensable.

We found in our prior Decision and Order No. 08-0185 that the employee’s coronary artery disease, other than CAS, was not compensable.  Therefore we also find medications to treat the employee’s coronary artery disease are not compensable.  We find, based on the testimony of doctors Mayer and Breall, the medications Lipitor, Foltx, Enalapril, and Folbic (another name for Foltx), are not compensable.

4. Premera/Calypso Reimbursement:

The employer requested clarification of which medical benefits are reimbursable to Calypso.  The employee maintained he did not have a position on this issue, except that he personally was not responsible for any of the bills whether or not Calypso was reimbursed for any of those bills.  We find Calypso should be reimbursed for any medical benefits it paid for treatment for the employee’s compensable pulmonary condition or CAS condition.  Of the list of outstanding medical bills according to the Premera/Calypso lien, based on the accompanying medical records, the March 9, 14, and 27, 2007 medical bills for the health care providers PAMC, Alaska Emergency, and Dr. Gerboth, were for treatment of the employee’s asthma, which is a compensable condition.  Therefore, we find the medical bills for the dates of March 9, 14, and 27, 2007 should be reiumbursed.  

We take administrative notice the employer has already properly reimbursed Premera/Calypso for the medical care provided by Dr. Gerboth for the employee’s pulmonary condition on November 22, 2005.  We shall order the employer to reimburse Premera/Calypso for unpaid medical bills from PAMC on March 9, 2007, Alaska Emergency on March 14, 2007 and Dr. Gerboth on March 27, 2007.

We take administrative notice the employer has paid for the employee’s medical care at the Mayo Clinic for the date of November 29, 2005.  However, the employer argues that this care is not compensable.  We found in our decision and order number 08-0185 the employee’s CAS condition is compensable as long as he is taking medications that exacerbate his CAS.  Based on the medical record and the record as a whole, we find the employee was on adrenergic medications for his pulmonary condition and a beta blocker medication for his MI, and that both medications exacerbate CAS.  Based on the medical records from the Mayo Clinic on November 29, 2005, we find Dr. Sandhu diagnosed the employee with CAS, and initiated treatment of the employee’s CAS by discontinuing the beta blocker medication and prescribing the medications Isosorbide and Norvasc.  We find, based on the above, the medical treatment at the Mayo Clinic was for his CAS condition while he was on medications that aggravate his CAS, and thus compensable.  

5. EOB Patient Responsibility:

On the explanation of benefits chart developed by the employer and submitted as Exhibit 4 to its October 16, 2008 Petition for Reconsideration/Clarification, there are costs listed as being the employee’s responsibility from January 10, 2006 through April 29, 2008.
  We find that all costs for the employee’s pulmonary condition of asthma and/or RADS or CAS, while the employee is on medications that exacerbate his CAS are compensable.  We find that the costs from March 9, 2007 and the costs from March 14, 2007 through April 29, 2008, are for the employee’s pulmonary condition of asthma and/or RADS and are thus compensable.  We shall order the employer to reimburse the employee for the costs from March 14, 2007 through April 29, 2008.  We find the costs from April 30, 2007 are not accompanied by a chart note, so that it is impossible to tell whether these costs are compensable or not.  We shall order the employee to obtain the medical or other records pertaining to the April 30, 2007 costs, and forward them for processing.  We shall order the employer to reimburse the employee if the records show the costs for April 30, 2007 are for his compensable conditions.  We shall retain jurisdiction over this issue to resolve any disputes.

III. TOTAL TEMPORARY DISABILITY

The employee claims TTD benefits for his work injuries, for certain dates from March 25, 2005 through January 27, 2007.  At the time of the employee's injury, the Alaska Workers' Compensation Act defined "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provided for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality,"
 but did not define TTD.  

Nevertheless, the Alaska courts long ago defined TTD for its application in our cases.   In Phillips Petroleum Co. v. Alaska Industrial Board,(“Phillips Petroleum”)
 the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."  The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

As noted above, the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

Pursuant to the Alaska Supreme Court’s decision in Phillips Petroleum, “the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.”
  Medical stability was defined at the time of the employee’s injury as follows:

“medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence….

We find the time the claimant is restored to the condition so far as his injury will permit is equivalent to the definition of medical stability in AS 23.30.395(21).  Therefore, we find the employer may be liable for TTD benefits or TPD benefits while the employee was not medically stable and for any time period when he was temporarily and totally or partially disabled from work.  In our Decision and Order No. 08-0185, we found the employee was released to full duty work from the end of March, 2005, and that he was not stable as to his pulmonary condition until January 25, 2007.  Therefore, we found any time loss benefits attributable to his pulmonary condition up until January 25, 2007 would be compensable.  

In its Request for Reconsideration / Clarification, the employer asked the Board to order that no time loss benefits are due, as none of the disputed dates of time loss were due to the employee’s pulmonary condition, and in addition, since the employee had been released to full duty work, he was not entitled to TTD.  The employer also argued there is no provision under the Alaska Workers’ Compensation Act (Act) for an employee to be paid TTD while he attends EME’s, SIME’s or medical treatment.  

The employee argues he is entitled to time loss for any period when he was unable to work, including those times when he attended EME’s, as the employer made no effort to schedule those EME’s when the employee was not working.  In addition, the employee maintains he is entitled to time loss benefits when attending SIME’s or receiving medical treatment.  The employee requested the Board to find with particularity exactly which of the disputed dates of time-loss are compensable.  

In our Decision and Order No. 08-0185, we found the employee did prove by a preponderance of the evidence that he is entitled to TTD for any period when he was unable to work due to his pulmonary condition, from March 2005 through January 27, 2007, specifically any of the dates: March 24-26, 2005; September 19-23, 2005; October 17-20, 2005; November 15-16 & 20-25 & 29-30, 2005; December 1-4 & 8-9, 2005; July 12-13, 2005; and January 21-22, 2007, for which time loss was due to his pulmonary condition.  We also found the medical records show that the employee has continued to be treated for his pulmonary condition after March of 2005 until the present time.

We find, based on the medical records and Exhibit 1 to the employer’s October 16, 2008 Petition for Reconsideration/Clarification, the employee’s time-loss for the dates October 17 through October 20, 2005, November 15 and 16, 2005, and November 20 through 25, 2005, were due to his coronary artery disease and therefore not compensable.  We also find the employee’s time-loss for December 8 and 9, 2005, and July 12 and 13, 2006, was not accompanied by a doctor’s slip, so the reason for the time-loss cannot be determined.  We shall order the employee to obtain the medical or other records pertaining to the December 8 and 9, 2005, and the July 12 and 13, 2006 time-loss periods, and forward them for processing.  If the time-loss for the period July 12 and 13, 2007, was related to the employee’s hospitalization, that hospitalization was for his coronary artery disease, which is not compensable.  We shall order the employer to reimburse the employee if the records show the costs for these time periods are for his compensable conditions, and if after the requested briefing is filed, we find time-loss benefits are payable when the employee is medically unstable, but released to full duty work.  We shall retain jurisdiction over this issue to resolve any disputes..  

Concerning the dates the employee lost time from work to attend EME’s and SIME’s, and to obtain diagnosis and treatment for a compensable condition, as the employee did from November 29 through December 4, 2005, we find further briefing by the parties would be helpful to us in making our decision in this matter.  We shall request the parties to submit additional briefing on this issue within 30 days of the issuance of this decision and order, and we shall retain jurisdiction over this issue.

V. Attorney’s Fees and Costs

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.

Based on our review of the record, we find the employer controverted the employee’s claim, and the employee’s attorney has successfully obtained benefits for the employee.  Specifically, we find the employee’s attorney effectively prosecuted the employee’s entitlement to benefits.  The Board concludes we may award attorney's fees under AS 23.30.145(b).  

AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  Our regulation 8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  

In light of these factors, we have examined the record of this case.  The employee’s attorney’s November 7, 2008 affidavit of fees itemize the following:  1) 6.10 hours of attorney time at $350.00 per hour, totaling $2,135.00; and 2) 8.70 hours of paralegal time at $125.00 per hour, for a grand total of $3,222.50.

Although the employer argues the Board should have ruled on the issues addressed in the instant Decision and Order in our original Decision and Order No. 08-0185, we in fact required the additional information and arguments presented for the November 18, 2008 hearing in order to make our decisions in this matter.  Therefore, we find the additional attorney fees and costs incurred by the employee’s attorney to clarify the issues was necessary for the benefit of the Board, and not duplication of the attorney work already performed in this case.

We note the claimed hourly rate of $350.00 is within the reasonable range for experienced employees’ counsel in other cases,
 based on expertise and years of experience.  We found the employee counsel’s arguments at hearing of benefit to us in considering the disputes in this matter.  We find this was a contested case, and this hourly rate is reasonable.  We will award actual attorney fees at the rate of $350.00 per hour, paralegal fees at $125.00 per hour.  However, due to the fact the employee did not prevail on the issue of TTD benefits, we shall reduce the attorney’s fees by 10%, or $322.25.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the amount of benefits resulting from the services obtained, we find the above-mentioned attorney fees reasonable, as modified, for the successful prosecution of the employee’s claim for benefits.  We shall award $2,900.25 as reasonable attorney and paralegal fees.


ORDERS

1. The December 2004 stent placement is compensable under AS 23.30.095.

2. The employee’s Plavix medication is compensable for one year after the December 30, 2004 stent placement, until December 30, 2005.

3. The following of the employee’s medications are compensable:  1)  Advair, Albuterol, Atrovent, Albuterol, Singulair, Fluticasone, and Prednisone, all for his pulmonary condition; 2) antibiotics prescribed for exacerbations of his pulmonary condition; and 3)  Isosorbide and Norvasc, for his CAS condition, as long as the employee is on medications for his compensable pulmonary condition that can exacerbate his CAS condition.

4. The employer shall reimburse Calypso for the medical bills for the dates March 9, March 14, and March 27, 2007.

5. The employer shall reimburse the employee for the medical costs listed on the EOB Patient Responsibility, or Exhibit 4 to the employer’s October 16, 2008 Petition for Reconsideration/Clarification, for March 9, 2007, and the costs from March 14, 2007 through April 29, 2007.

6. The employee shall obtain the medical or other records pertaining to the April 30, 2007 cost listed on the EOB Patient Responsibility and forward those records for processing.  The employer shall reimburse the employee for the April 30, 2007 costs, if the medical or other records demonstrate those costs were for a compensable condition.  We shall retain jurisdiction over this issue to resolve any disputes.

7. The employee shall obtain the medical or other records pertaining to the December 8 and 9, 2005 and July 12 and 13, 2006 time-loss periods, and forward those records for processing.  The employer shall pay time-loss benefits if those records demonstrate the time-loss was for a compensable condition and if after receiving the parties’ briefing, we determine time-loss benefits are payable while the employee is medically unstable but released to full duty work.  We shall retain jurisdiction over this issue to resolve any disputes.

8. Within 30 days of the date this decision and order is issued, the parties shall file briefs on the issue of whether the employee, while medically unstable, yet released to full duty work, is: 1) entitled to any time loss benefits while attending EME’s, SIME’s, or receiving medical treatment, and why; 2) if the employee is entitled to time loss benefits under these circumstances, is he entitled to TTD, and why, or is he entitled to TPD and why.

9. We shall retain jurisdiction over the employee’s claim for the disputed time loss benefits. 

10. The employer shall pay the employee’s attorney $2,900.25 as reasonable attorney fees under 
AS 23.30.145.

Dated at Anchorage, Alaska on January 6, 2009.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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