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	FINAL DECISION AND ORDER
AWCB Case No.  200323890
AWCB Decision No. 09-0013 

Filed with AWCB Anchorage, Alaska

on January 21, 2009


We heard this matter on January 6, 2009, in Anchorage, Alaska on the written record at Employer's request.
  Attorney Patricia Zobel represented Employer City of Kenai.  Beneficiary Kathy Watson represented herself.  Susan Lee represented beneficiary Renetta Watson-Hensler, a minor.  Beneficiary Chelaine Rust represented herself.  We closed the written record when the Board met to deliberate on January 20, 2009.  

ISSUE

Shall we approve a Compromise and Release (C & R) pursuant to AS 23.30.012 and 
8 AAC 45.160?

SUMMARY OF THE EVIDENCE

The record shows that City of Kenai police officer John Watson was shot and killed at a residence on December 25, 2003, in Kenai, Alaska.
   Officer Watson’s dependents were listed as: “Spouse: Kathy Watson; child: Chelaine Rust; child: Renetta Hensler.”
   

Employer filed a Compensation Report with the Board dated January 5, 2004, on which it calculated Decedent's yearly earnings to be $71,125.26.  Employer calculated this resulted in gross weekly earnings of $1,367.79.  According to this Compensation Report, Employer made a lump-sum funeral payment of $5,000.00 on January 6, 2004. Employer also began paying Decedents’ death benefits on January 8, 2004, at the weekly rate of $814.00. 
   

Employer filed another Compensation Report dated January 7, 2004.  This report reflected yearly earnings of $61,463.48 and gross weekly earnings of $1,181.99.
  On the back of this report, Employer gave an explanation in the “remarks” section explaining the “Rate Change/Correction”:

$53,103.00 base salary, $1,669.80 Overtime, $1,800.00 certification pay, $3,063.96 Holiday Pay, and $1,826.72 Employer Pension & Profit Sharing Contributions (AS 23.30.225(c)) equals $61,463.48/52 = $1,181.99 = $1,182.00.  Married with two dependent children (M/4) equals a weekly compensation rate of $783.69.

Benefits to Renetta Hensler per AS 23.30.215(h): In the event a deceased worker is survived by a child of a former marriage not living with the surviving widow, then that child shall receive the amount being paid under a decree of child support; the difference between this amount and the maximum benefit payable under this section shall be distribution pro rata to the remainder of those entitled.

Attached to this Compensation Report was a Death Benefits Report, also dated January 7, 2004.  This report lists Kathleen Watson, Chelaine Rust, and Renetta Hensler as “widow(er) and/or children” and provides the following breakdown of weekly death benefit payments:

Watson, Kathleen E.

$190.11

Rust, Chelaine H.

$443.58

Hensler, Renetta I.

$150.00

Employer subsequently recomputed death benefits yet again and filed another Compensation Report dated January 20, 2004.
  This report similarly reflected annual earnings of $61,463.48 and a gross weekly wage of $1,181.99.  In the “remarks” section, Employer stated:

Rate Change: $53,103.00 base salary, $1,669.80 Overtime, $1,800.00 certification pay, $3,063.96 Holiday Pay, and $1,826.72 Employer Pension & Profit Sharing Contributions (AS 23.30.225(c)) equals $61,463.48/52 = $1,181.99 = $1,182.00.  Compensation set at the maximum weekly benefit per AS 23.30.215(b) as figures are based on the Spendable Weekly Wage per .215(a)(2), not the compensation rate as previously calculated.  Additional $30.31 in benefits paid to Kathy Watson for pay period 12/26/03 -- 1/08/04 when rate was set at $783.69/wk.
  

Employer recalculated weekly death benefits, based on these figures, to result in the following, revised weekly payments:

Watson, Kathleen E.

$244.20

Rust, Chelaine H.

$419.80

Hensler, Renetta I.

$150.00

Our file also contains information from the Social Security Administration.  A Social Security form dated March 9, 2004 advises “Susan Lee” on behalf of Renetta Hensler that Ms. Hensler was entitled to $407.00 per month in Social Security benefits.
  A similar form dated March 23, 2004, advises “Kathy Watson” on behalf of Chelaine Rust that Ms. Rust is also entitled to $407.00 in Social Security benefits.

On March 16, 2004, Employer completed another Death Benefits Report reflecting the following weekly death benefit payments:

Watson, Kathleen E.

$244.20

Rust, Chelaine H.

$372.82

Hensler, Renetta I.

$103.01

Employer filed another Compensation Report dated March 17, 2004, and explained the most recent rate change as follows:

Rate Change: Benefits reduced to account for receipt of Social Security by the dependent children of the deceased.  Each child receives $407.20 per month in survivor benefits.  The reduction for Chelaine Rust is $46.99 per week and the reduction for Renetta Hensler is $46.99 per week.  There is no reduction for Kathleen Watson.  An additional $39.15 was reduced from each check for overpayment recovery as dependents have received Social Security since December 2003.  Overpayment recovery will continue for approximately 12 weeks until fully recovered per authority granted in AS 23.30155(j).  Box 17(a), line 2 is date of first payment with an offset.

Lastly, our file reflects another Death Benefits Report dated March 24 2004.   This report shows the three dependents receiving the same weekly amounts as set forth, supra.

According to the information in the Board's file, there does not appear to have been any further activity on this case until we received a letter dated October 27, 2008 from Employer, advising us it was submitting a C & R for Board review and approval.  According to the cover letter, the letter and enclosures were served on “Jeff Bush, Alicia Thurman, and Kathleen Watson.”
  The settlement agreement noted, apparently referring to Kathleen Watson, “Claimant is unrepresented,” is “not a minor,” (emphasis in original) and consequently, Employer felt the settlement agreement required Board approval.
  The settlement agreement's “introduction” section set forth the factual background of Mr. Watson's untimely death and listed Kathleen Watson as his widow and Chelaine Rust and Renetta Hensler as his daughters; in respect to Ms. Hensler, the agreement listed her as Mr. Watson's “daughter from prior marriage” and entitled to benefits through “Child Support Decree.”  The agreement lists her date of birth as “March 24, 1993.”
   The agreement states:

Currently, payments are being made to employee's spouse, Kathleen E. Watson, and his daughter Renetta Hensler.  At the time of Mr. Watson's death, Renetta Hensler was receiving child support benefits pursuant to a divorce decree.  Under the support agreement, Renetta is entitled to benefits until March 23, 2011, which is her 18th birthday, unless she is still attending high school and is unmarried and living as a dependent with her mother.  It is expected that she will complete high school as of June 1, 2011 at which point the benefits being paid to Renetta Hensler are payable directly to Kathy Watson under the terms of AS 23.30.215(e) and (h).  In computing the value of the sum payable to Ms. Watson, Ms. Hensler's benefits which will inure to Ms. Watson after June 1, 2011, have been taken into account.

Benefits payable to Chelaine Rust, dependent child of the employee, have ceased as she has reached the age of 19 and is not attending high school, vocational school, trade school, or college.  The benefits she was receiving have already been added to the weekly benefit payable to Ms. Watson.  Under the terms of this release, Ms. Rust will waive any right she has to further payments as a beneficiary under the workers compensation act.  As a result of this waiver, any benefits that otherwise might have gone to Ms. Rust in the future should she return to school, are included in the computation of the amount of money that is being paid to Ms. Watson under this release.

Under the terms of this settlement, Ms. Watson will receive a lump-sum payment of $130,000.00 and an additional $455,000.00 will be used to purchase an annuity for Ms. Watson which will make monthly payments to her.  It is the purpose of this Compromise and Release Agreement to memorialize this agreement.  Ms. Hensler's benefits will continue subject to the provisions of the Alaska Workers Compensation Act through June 1, 2011 at which time it is believed that she will no longer be entitled to child support benefits under the child support decree.  Benefits to Ms. Hensler are not affected by this settlement and any entitlement she may have to benefits after the above date will be determined independent of this release and based solely on the terms of the Child Support Decree.  Ms. Rust agrees to waive any further entitlement to benefits under the terms of this Compromise and Release Agreement so that her mother may receive the monthly payments and lump sum clear of any claim by Ms. Rust.

2.  Payment of benefits.  The employee's gross weekly wage was $1,182 and this resulted in a weekly compensation rate of $814.  Employee's family was paid a lump sum of $5,000 for death benefits.  The $814 per week was paid by weekly (sic) payments to the employees (sic) dependents, Kathleen Watson, Chelaine Rust, and Renetta Hensler.  Chelaine Rust turned 19 on December 11, 2006, ending her survivor’s benefits that then inured to Kathleen Watson.  Renetta Hensler's benefits will cease on or about June 1, 2001 at which point the total of the $814 weekly benefit would be payable to Kathleen Watson.  That amount is included in the settlement detailed below.

3.  Agreement and dispute.  Ms. Watson would be entitled to benefits for the remainder her life due to her age and consistent with AS 23.30.215(g).  She has in the past been interested in marrying which under the Act would result in her forfeiting all but two years of benefits.  There is a bona fide dispute between the parties as it is the position of Ms. Watson that she is entitled to a settlement of her individual entitlement to benefits.

On the other hand, the employer and carrier assert that they should be allowed to continue making bi-weekly payments according to the terms of the Act or that they should be able to commute the benefits to purchase an annuity for the purpose of making payment of the benefits.  The employer and carrier are also concerned that Ms. Rust continues to have a possible future entitlement to further death benefits as a beneficiary should she choose in the future to go to trade school, vocational school or college.  If all of the future benefits are paid to Ms. Watson including the amounts that inured to her because her daughter, Ms. Rust, ceased to be entitled to benefits, the employer and carrier still would have exposure to pay benefits to Ms. Rust.  Therefore to avoid a double payment being made, Ms. Rust must agree to waive any future entitlement she may have and allow those benefits to be paid to her mother, or a lump sum payment cannot be paid.

In order to resolve this dispute regarding the payment of future death benefits, the parties have reached the following agreement.  Ms. Rust agrees to waive any right she has to any past or future benefits and agrees that any money which might otherwise come to her should she return to school will be paid to her mother.  Employer and carrier agree to pay Ms. Watson a lump sum of $130,000.00 plus, purchase an annuity for Ms. Watson as outlined below.  In exchange for these payments Ms. Watson agrees to waive her entitlement to all benefits which might be due to her as the widow of Mr. Watson under this worker's compensation claim and the Workers Compensation Act.  By signing this agreement, Ms. Rust agrees to waive her entitlement to any further benefits.  Benefits payable to Ms. Hensler are not affected by this release.  However, the sums to be paid to or on behalf of Ms. Watson include the value of benefits being paid to Ms. Hensler after June 1, 2011.

. . .

7.  Release of Claim for Past and Further Benefits.  Ms. Watson and Ms. Rust agree that under the terms of this compromise and release agreement, any entitlement to workers compensation benefits due to Ms. Watson and/or Ms. Rust are waived and in exchange Ms. Watson agrees to receive all remaining benefits in the form of the lump sum and periodic payments as noted above.  Benefits due to Ms. Hensler will continue until their termination under the child support agreement and are unaffected by this release.

5. (sic) Release of Future Liability.  It is the intent of the parties to this agreement to compromise all benefits that might be due the employee's beneficiaries pursuant to the terms of the Alaska Worker's Compensation Act.  To this end, and for such purpose, the parties agree that, upon approval of this compromise and release by the Alaska Workers Compensation Board and payment of the amounts recited herein, and purchase of the annuity for payment of periodic payments, this Compromise and Release shall be enforceable and shall forever discharge the liability of the employer and the carrier to the employee and the heirs, beneficiaries, executor's, and assigns of the employee's estate, for all benefits that could be due or might be due in the future, pursuant to the terms and provisions of the Alaska Workers Compensation Act.  By execution of this Compromise and Release, Ms. Watson and Ms. Rust acknowledge their intent to release the employer and the carrier from any and all liability arising out of or in any way connected with the death referred to above, and any known or as yet undiscovered disabilities, injuries, or damages associated with said death.  This compromise and release shall be effective in discharging the employer and carrier of all liability of whatsoever nature for all past, present and future compensation benefits with respect to such condition.

6.  Equitable Settlement.  It is agreed that there have been no representations by either the employer or the carrier or any representatives thereof as to any rights or benefits to which the employee's beneficiaries may or may not be entitled. . . . Ms. Watson and Ms. Rust agree that this compromise and release represents a fair and equitable settlement in this matter.

Kathleen Watson and Chelaine Rust both signed and dated the settlement agreement on October 23, 2008.  The agreement contained no provisions for Ms. Hensler's date or signature.

The Board received the C & R on October 27, 2008 and reviewed it in due course.  On November 5, 2008, the Board sent a letter to Employer's counsel, Kathleen Watson, Chelaine Rust, and Renetta Hensler, which stated in part:

We have reviewed a ‘compromise and release’ (settlement) agreement filed on October 27, 2008.  We may only approve a settlement agreement if a preponderance of the evidence demonstrates that approval would be ‘for the best interest of the employee,’ or in this case ‘the employee's beneficiaries.’  8 AAC 45.160(a).  We must review such agreements when the beneficiaries are not represented by an attorney licensed to practice law in Alaska, or if a beneficiary is a minor.  AS 23.30.012(b).  Pursuant to 8 AAC 45.160(a) the settlement agreement submitted by Employer, Ms. Watson, and Ms. Rust is not approved at this time for the following reason(s):

Ms. Hensler is a minor.  The settlement agreement states at page 5 that Ms. Hensler's rights are ‘unaffected by this release’ and her death benefits will continue until they ‘expire’ under the terms of a ‘child support agreement.’  We note that Ms. Hensler is not a party to this agreement and is not a signatory to it through her guardian or representative.  We also note that child support agreements are subject to modification.  This settlement agreement appears to affect Ms. Hensler's rights under the Act by requesting our affirmation of an agreement that purports to bind her to the terms of a child support agreement to which we are not privy, and which may be the subject to change -- all without any notice to Ms. Hensler.

For example, notwithstanding the terms of a current child support agreement, Ms. Hensler may not know that she may be entitled to ongoing death benefits should she decide to attend vocational school, trade school, or college.  If we approve this settlement agreement as written, it may be argued later to have waived Ms. Hensler's right to any further death benefits.  We believe Ms. Hensler is a necessary party to this agreement because she is a ‘person who may have a right to relief in respect to or arising out of the same transaction or series of transactions’ and therefore she should be joined as a party.  8 AAC 45.040(c).  See Barrington v. ACS, Slip Op. No. 6321 at 10 (October 24, 2008) (the board and appeals commission erred by approving a settlement in which a non-party’s rights were affected without notice to that person).  Therefore, we cannot determine if this agreement is in the best interest of all of decedent Employee's beneficiaries because it appears to affect the potential rights of Ms. Hensler without notice to her.

There are several possible ways to rectify this problem: First, the parties could obtain Ms. Hensler's representative’s signature on the C & R.  Second, the agreement could strike the language on page 5 and any similar language that says Ms. Hensler's death benefits ‘will continue until their termination under the child support agreement.’  Third, the C & R can be rewritten to state that it is neither intended to, nor does it, waive Ms. Hensler's right to make her own claim for, and obtain, a Board order requiring Employer to pay death benefits pursuant to the Act.  The parties may derive other acceptable ways to meet Barrington's and the Act's requirements.

By copy this letter we advise Employer and the beneficiaries that the agreement must be rewritten or otherwise modified to address the item(s) noted above, signed, and resubmitted.  We also advise the parties that a letter signed by any or all parties, purporting to state what the parties meant in the C & R, is not adequate to modify the C & R.

We will reconsider the agreement upon our own motion following revisions, and upon a party's request we will schedule a hearing to determine whether the agreement should be approved. . . .
 

On November's 19, 2008, the Board received a letter from Employer's counsel to which was attached a “modified” settlement agreement which Employer stated was “modified to conform with the objection outlined by the Board.”  Relevant sections or changes to the revised settlement agreement included statements on pages 2-4 which said: 

In computing the value of the sum payable to Ms. Watson, Ms. Hensler's benefits which will inure to Ms. Watson after June 1, 2011, have been taken into account.  Ms. Hensler's benefits and any entitlement she may have to benefits is unaffected by this release.

. . . 

Benefits to Ms. Hensler are not affected by this settlement and any entitlement she may have to benefits after the above date will be determined independent of this release and based solely on the terms of the Child Support Decree and the Alaska Workers (sic) Compensation Act. . . .

. . . 

It is the belief of the parties to this release that Renetta Hensler's benefits will cease on or about June 1, 2011, at which point the total of the $814 weekly benefit would be payable to Kathleen Watson.  That amount is included in the settlement detailed below.
 

. . .

Benefits payable to Renetta Hensler are not affected by this release.  However, the sums to be paid to or on behalf of Ms. Watson include the value of benefits being paid to Ms. Hensler after June 1, 2011.

On page 5, Employer deleted language from paragraph 7 that previously stated: “Benefits due to Ms. Hensler will continue until their termination under the child support agreement, and are unaffected by this release” and replaced that line with: “Benefits due to Ms. Hensler are unaffected by this release.”
 Again, there was no provision in the revised settlement agreement for Ms. Hensler’s date or signature.

On November 28, 2008, the Board sent a letter to Employer's counsel, Kathleen Watson, Chelaine Rust, and Renetta Hensler, which stated in part:

Pursuant to 8 AAC 45.160(a) the revised settlement agreement submitted by Employer, Ms. Watson, and Ms. Rust is not approved at this time for the following reason:

We still have serious concerns about the proposed settlement.  Ms. Hensler is a minor and currently not a ‘party’ to this ‘action’ and is not signatory to the settlement.  There is not really a ‘claim’ pending before us.  However, the settlement does seem to affect her rights, or at least ‘may’ affect them, if we understand correctly what the employer, Ms. Watson, and Ms. Rust are trying to accomplish.  There appears to be a close interplay between the Act and provisions of the child support agreement in this case.  Therefore, before we can determine whether this settlement would be in the best interest of Ms. Hensler, who is also a ‘beneficiary,’ we request the following, specific information and focused briefing from those affected by this settlement:

1) Please provide us with a copy of any and all child support agreements, decrees or orders reflecting the decedent’s child support obligation to Ms. Hensler as of the time of his death.  We understand from the recent request for a copy of our file that Susan Lee is Ms. Hensler's mother and legal guardian; this information may be best obtained and provided by Ms. Lee.

2) Employer, please advise the board and Ms. Hensler/Lee unequivocally whether or not it is the intent of this agreement to waive Ms. Hensler's right to seek and obtain death benefits from the employer/carrier pursuant to AS 23.30.215 after June 1, 2011 should she decide to attend vocational school, trade school, or college.

3) All parties, please provide no more than five (5) pages of briefing setting forth your respective positions on the question of whether or not Ms. Hensler needs to be joined as a party to this ‘action’ and whether or not she also needs to sign this settlement agreement.  Ms. Watson, Ms. Rust, and Ms. Hensler (and Ms. Lee), your position statement is optional.  Should you choose to respond, however, please understand that your position can be set forth briefly and need not be type-written or in any particular format.  Since we believe none of you three are lawyers, we provide the following provisions, which we would like you to address: . . . .

Included in the Board's letter were the various regulations applicable to parties, joinder of parties, and settlement agreements.
  The Board's letter also advised the parties that Employer's counsel had called the Designated Chairman on November 24, 2008 to inquire if a hearing would be needed on this matter, and to advise that if the agreement was not approved before December 1, 2008, Employer would have to withdraw the offer and do it over.  The Board's letter accordingly advised all participants that the agreement would not be acted on before December 1, 2008, and reminded all parties there should be no ex parte communications with the Designated Chairman or the Board's Designee in this matter.

On December 5, 2008, the Board received another letter from Employer's counsel.  That letter, in response to the Board's November 28, 2008 letter, stated in part:

Your concern apparently is that we somehow can affect the rights of Renetta Hensler who is neither a party nor a signatory to this contract which is embodied in the Compromise and Release.  The purpose of the release is to allow Ms. Watson to receive a lump sum and then to assure that she receives ongoing payments through the purchase of an annuity.  Her adult daughter, Chelaine Rust has agreed that she would waive any rights that she might have to additional benefits should she decide to go to college.  Those are the only two people who are signatories to the Compromise and Release and they are the only two beneficiaries of Mr. Watson whose rights are being affected.  Ms. Hensler has never been a party to this release and has never been requested to sign waiving any rights, (sic) nothing in the release could ever be argued or asserted as any kind of a bar to any claim that she may in the future choose to make.

. . .

On behalf of the employer and the carrier, I can state unequivocally that it was never the intent of this agreement to waive any rights Ms. Hensler has to seek any future benefits under AS 23.30.215.  This includes benefits either before or after June 1, 2011.  There is nothing in this agreement that forecloses her making any arguments that she deems reasonable as to any entitlement she may have in the future to additional benefits.  Because she is not a signatory on the Compromise and Release there is no way the employer can foreclose or ever affect her right to seek further benefits should she decide she has entitlement to same.  The employer and carrier reserve any rights that they have to defend against any such claim should they decide that they have a reasonable defense against any claim made.  However please be advised that the employer and carrier will never assert that the Compromise and Release agreement entered into by Mrs. Watson and Chelaine Rust and the City of Kenai in any way is a defense to any claim that Ms. Hensler may make in the future.  Further, the employer and carrier are assuming the risk that they might have to pay benefits to both Mrs. Watson under the release and Ms. Hensler, if she's awarded benefits or is entitled to benefits after 2011.

In order to purchase the annuity, it was necessary to make an assumption as to when Mrs. Watson ordinarily would have received the benefits currently being paid to Ms. Hensler.  Without such an assumption, the annuity could not be purchased and still supply Mrs. Watson with her future entitlements including an increase in her benefits when Ms. Hensler ceased to be entitled to benefits.  While the employer and carrier do not believe she has an entitlement after the child support decree states payments end, if Ms. Hensler were to graduate from high school at a later date or if there was a final award of benefits to her under some theory, then, the employer and carrier would continue paying benefits to Ms. Hensler even though they would have also paid for the same benefits to go to Mrs. Watson under the annuity.  But there has never (sic) any intent to deprive Ms. Hensler of any rights she might have to benefits as a beneficiary of Mr. Watson.  To the contrary, the employer and carrier never approached her to see if she wanted to compromise her benefits.  Her rights were not addressed in the release and she therefore continues to be in the same position she is currently in whether or not the release is approved.

. . .

You have asked us to provide you five pages of briefing setting forth our respective positions on whether or not she needs to be ‘joined’ as a party to release.  Given the position that we have stated above that we have no intent to in any way impact Ms. Hensler's rights or obligation to pay her as a beneficiary of Mr. Watson, and given the fact that the release does not address, curtail or impact her benefits, I do not believe that having her as a signatory is either necessary or obligatory.

Attached is briefing addressing the issue of ‘joinder’ of Ms. Hensler to the Compromise and Release.  She is a party within this case as we are voluntarily making payments to her.  So the question is not whether she needs to be joined as a beneficiary but whether or not she needs to be required to sign the release.  Based upon the above, we do not believe she needs to be a signatory as the contract does not affect any of her rights and therefore she should not be required to sign the release.

Attached to Employer's letter was a brief also dated December 5, 2008, setting forth Employer's position regarding joinder of Ms. Hensler to the settlement agreement.
 Employer's brief discussed Ms. Rust’s status in this case and noted that “because of the possibility” she could be entitled to benefits in the future, “should she change her mind and decide to go to school,” it was “necessary to have Ms. Rust sign the Compromise and Release.”
  Employer also noted the release assumes Ms. Hensler will not be entitled to benefits after a date certain.  Employer argued this assumption was necessary to purchase the annuity and calculate its cost.  Employer averred that Ms. Hensler is currently a party to the case and because the compromise and releases does not address any of her rights there is no reason to have her signatory to the release.  Employer further argued Ms. Hensler is not a party pursuant to 8 AAC 45.040(c) who has a right to relief in respect to “this transaction.”  Employer argued there is no reason to petition to join Ms. Hensler because she is already a party to this matter because she is “an accepted beneficiary.”
  Also attached were copies of materials from Kenai Superior Court, including a Child Custody and Support Order referencing Renetta Hensler, signed on April 7, 1997 by Superior Court Judge Harold M. Brown.  This order appears to set Mr. Watson’s child support for Ms. Hensler at $650.00 per month.
  Of further note is the following language:

As each child reaches the age of 18, is otherwise legally emancipated or dies, the amount of support will change to the next lower amount, unless the following box is checked:

    Support shall continue while each child is 18 years old if the child is (1) unmarried, (2) actively pursuing a high school diploma or equivalent level of technical or vocational training, and (3) living as a dependent with the obligee parent or guardian or a designee of the parent or guardian.

On December 8, 2008, the Board sent the following letter to the same individuals as listed in the previous two Board letters:

We have received and reviewed Ms. Zobel's December 5, 2008 letter.  On page 3 of Ms. Zobel's letter, Employer admits Ms. Hensler ‘is a party within this case.’  Therefore, the employer and its insurer believe the question is not whether she should be ‘joined as a beneficiary,’ because she is already a party, but whether or not she needs to sign the release.  Employer's admission that Ms. Hensler is already a party to this action resolves our ‘joinder’ concern pursuant to 
8 AAC 45.040.  

Ms. Zobel's letter further states that it was never the intent of the agreement to affect any of Ms. Hensler's rights to seek future benefits pursuant to 
AS 23.30.215, either before or after June 1, 2011.

It is employer's position that Ms. Hensler's does not need to sign the release as it does not affect any of her rights.

Our regulations state what we must consider when reviewing a settlement agreement for approval and state in relevant part:

8 AAC 45.160.  Agreed settlements.  (a) The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee or the employee's beneficiaries. . . . 

(b) All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any. . . .

     (8) contain other information the board may from time to time require. . . .

Because Ms. Hensler is admittedly a party to the action, her signature on the settlement agreement is required pursuant to the terms of 8 AAC 45.160(b).  
Furthermore, because of this case's peculiar nature, the board requires additional information in the settlement agreement, pursuant to 8 AAC 45.160(c)(8), and consistent with Ms. Zobel's December 5, 2008 letter.  The settlement agreement should state that ‘the employer and the carrier will never assert that the compromise and release agreement entered into by Mrs. Watson and Chelaine Rust and the city of Kenai in any way is a defense to any claim that Ms. Hensler may make in the future.’  The settlement agreement should also state that the employer and carrier are waiving any defenses they may have to any claim by Ms. Hensler pursuant to AS 23.30.115(j) (sic).
  Otherwise, if Ms. Hensler makes a claim for additional death benefits in the future, after the settlement is approved, the employer and its carrier could conceivably argue as a defense that they are entitled to withhold from Ms. Hensler's money an alleged ‘overpayment’ or ‘advanced payment’ of compensation previously made to Mrs. Watson, given the context of Ms. Zobel's December 5, 2008 letter.  Without this possible defense foreclosed, we cannot find the settlement agreement is in one of the beneficiaries’ (Ms. Hensler’s) best interest, because her benefits may be diminished as a result of this agreement as currently written.  
We will reconsider the agreement upon our own motion following receipt of the revised C & R signed by Ms. Hensler’s representative, with the language as modified above, and will decide at that time whether or not a hearing is needed to determine whether the agreement should be approved.  A party may request a 
pre-hearing conference by calling Richard Degenhardt at the board’s office at 269-4980.  If a pre-hearing conference is scheduled, any non-local party may participate telephonically; however, the parties must pay their own long distance charges. Parties must, in advance of the pre-hearing conference, advise the Board of any telephonic participation.

We reviewed a letter from Kathy Watson, received on December 8, 2008.  She averred she was not trying to affect Ms. Hensler’s benefits but was “just trying to get this release approved.”
  On December 9, 2008, we received a letter from Susan Lee, mother of Renetta Hensler, whom she averred was John Watson's biological daughter.  In her letter, Ms. Lee asked the Board to not make any decision until she could meet with an attorney on behalf of her daughter, Renetta Hensler.  Ms. Lee stated she did not want to “stand in the way” of Ms. Watson's benefits, but she also did not want to agree to anything that affected her own daughter's rights until she could understand how it could “change” Ms. Hensler's benefits.  She argued there was “no existing child support order.”  Ms. Lee also queried whether or not a child support order would be subject to “future adjustment.”  She noted child support was figured on a much lower salary base for John Watson at the time of his divorce from Ms. Lee, and she stated he was making “more money” at the time of his death.  Ms. Lee argued “financial and emotional ramifications” for her daughter Ms. Hensler if she was not allowed the same benefits as Chelaine Rust, whom she alleged was Mr. Watson's step-daughter.  Lastly, Ms. Lee argued her daughter Ms. Hensler was planning to study biological sciences or human services in the future and that this would require “at least four years of college education.”

The Board also received a letter from Kathy Watson, dated December 12, 2008.  In this letter, Ms. Watson alleged she was not the one who “initiated” the settlement agreement.  She noted she did not think Ms. Lee realized that this was a “one-time offer” and if she did not accept this or have it done “on or about” the fifth anniversary of her husband's death, it would not be offered again.  Ms. Watson acknowledged she felt the Board was trying to protect Renetta Hensler's rights, but she offered a couple of concerns.  First, she was offended that Ms. Lee obtained a copy of the settlement agreement.  She did not feel the settlement concerned her in any way.  Second, she argued as did Employer, that the settlement agreement’s language states it does not affect Ms. Hensler’s rights in any way.  Third, she disputed Ms. Lee's statement that there was no “existing child support order” and argued she had documentation to the contrary.  
Ms. Watson alleged it was Ms. Lee who asked that the Child Support Enforcement Division (CSED) no longer be involved in collecting or distributing child support and that the parties agreed Mr. Watson would pay Ms. Lee $650 per month on the first of each month.  Fourth, 
Ms. Watson suggested the child support agreement issued prior to Mr. Watson's death could not be altered after his death.  Lastly, she averred that Ms. Hensler's benefits are unaffected by her settlement.

The Board also received a letter from Employer's counsel on December 12, 2008.  Employer took issue with the Board's suggestion the settlement agreement state that Employer and Carrier waive any defense they may have pursuant to “AS 23.30.115(j).”  Employer pointed out there is no such statute and it did not understand what the Board was asking it to do.  Employer noted that if the Board was asking it to waive any defenses that it had against Ms. Hensler's claim to benefits beyond those covered in the scope of the child support agreement, Employer was unwilling to make such a change to the compromise and release.  Employer argued it was unwilling to waive any rights it may have to any defenses against any benefits Ms. Hensler may claim in the future.  Employer said it was willing to state:

The employer and carrier will never assert that the Compromise and Release Agreement entered into by Ms. Watson and Chelaine Rust and the City of Kenai in any way is a defense to any claim that Ms. Hensler may make in the future.

Employer also requested a written decision either approving or denying the C & R as written.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 controls settlement agreements and states in part:

Agreements in regard to claims.  (a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose.  Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245, and is enforceable as a compensation order.

(b) the agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, the beneficiary is a minor or incompetent, or the claimant is waiving future medical benefits. . . .   the agreement shall be approved by the board only when the terms conform to the provisions of this chapter. . . .  a lump sum settlement may be approved when it appears to be to the best interest of the employee or beneficiary or beneficiaries.

Death benefits are governed by AS 23.30.215, which states in part:

(a)  If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons:

. . .

(2) if there is a widow or child or children of the deceased, the following percentages of the spendable weekly wages of the deceased:

(A) 80 percent for the widow or widower with no children;

(B) 50 percent for the widow or widower with one child and 40 percent for the child;

(C) 30 percent for the widow or widower with two or more children and 70 percent divided equally among the children;

(D) 100 percent for an only child with there is no widow or widower;

(E) 100 percent, divided equally, if there are two or more children and no widow or widower;

(3) if the widow or widower remarries, the widow or widower is entitled to be paid in one sum an amount equal to the compensation to which the widower would otherwise be entitled in the two years commencing on the date of remarriage as full and final settlement of all sums due the widow or widower;

. . . 

(e) Death benefits payable to a widow or widower in accordance with (a) of this section shall abate as that person ceases to be entitled and does not inure to persons subject to continued entitlement.  In the event a child ceases to be entitled, that child's share shall inure to the benefit of the surviving spouse subject to adjustment as provided in (f) of this section.

(f) Except as provided in (g) of this section, the death benefit payable to a widow or widower shall terminate 12 years following death of the deceased employee.

(g) . . . The death benefits payable to a widow or widower are not subject to reduction under (f) of this section after the widow or widower has attained the age of 52 years.

(h) In the event a deceased worker is survived by children of a former marriage not living with the surviving widow or widower, then those children shall receive the amount being paid under a decree of child support; the difference between this amount and the maximum benefit payable under this section shall be distributed pro rata to the remainder of those entitled. . . . 

The right of an employer to recover overpayments or advance payments of compensation is governed by AS 23.30.155(j), which states: 

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

A “child” is defined in our Act at AS 23.30.395(8) as:

(8) ‘child,’ ‘grandchild,’ ‘brother,’ and ‘sister,’ include only persons who are under 19 years of age, persons who, though 19 years of age or over, are wholly dependent upon the deceased employee and incapable of self-support by reason of mental or physical disability, and persons of any age while they are attending the first four years of vocational school, trade school, or college, and persons of any age while they are attending high school;

“Parties” are determined in accordance with 8 AAC 45.040, which states in part:

(c)  Any person who may have a right to relief in respect to or arising out of the same transaction or series of transactions should be joined as a party.

. . .

(j) In determining whether to join a person, the board or designee will consider

. . . 

(2) whether the person’s presence is necessary for complete relief and due process among the parties;

(3) whether the person’s absence may affect the person's ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations;

Agreed settlements are reviewed in accordance with 8 AAC 45.160, which states in part:

(a)  The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee or the employee's beneficiaries.

(b)  All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07-6117.

. . .

(d) The board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties, and the board's case file to determine

(1) if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012; and

(2) if the board finds the agreed settlement

(A) is in the employee's best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with 
AS 23.30.110(e); or

(B) lacks adequate supporting information to determine whether the agreed settlement appears to be in the employee's best interest or if the board finds that the agreed settlement is not in the employee's best interest, the board will deny approval of the agreed settlement, will notify the parties in writing of the denial, and will, in the board's discretion, inform the parties

(i) of the additional information that must be provided for the board to reconsider the agreed settlement; or

(ii) that either party may ask for a hearing to present additional evidence or argument for the board to reconsider the agreed settlement; to ask for hearing under this paragraph, a party may write to the board or telephone the division; an affidavit of readiness for hearing is not required; the procedures in 8 AAC 45.070 and 8 AAC 45.074 do not apply to a hearing under this subparagraph unless a party requests a hearing by filing an affidavit of readiness for hearing.  If a hearing is held under this section, the board will, in its discretion, notify the parties orally at the hearing of its decision or in writing within 30 days after the hearing; if after a hearing the board finds the preponderance of evidence supports the conclusion that the agreed settlement appears to be in the employee's best interest, the board will approve and file the agreed settlement in accordance with 
AS 23.30.110(e); the evidence is insufficient to determine whether the agreed settlement appears to be in the employee's best interest, the board will deny approval of the agreed settlement and request additional information from the parties; or the agreed settlement does not appear to be in the employee's best interest, the board will deny approval of the agreed settlement; the board will not prepare a written decision and order containing findings of fact and conclusions of law unless, within 30 days after the board notification, a party files with the board a written request for findings of fact and conclusions of law together with the opposing party's written agreement to the request. . . .

. . .

(g) The employee or the employee's beneficiaries and the employer may agree to partially resolve a claim or a single issue, such as the employee's gross weekly earnings under AS 23.30.220, and submit a partial agreed settlement for board approval under AS 23.30.012 two resolve only a part of a claim or single issue.

In this case, the Board finds Employer, Kathleen Watson, and Chelaine Rust are attempting to resolve Ms. Watson’s and Ms. Rust’s entitlement to death benefits pursuant to the Act.  We find Ms. Rust was an adult at the time the parties entered into this agreement.  We find once Ms. Rust became an adult, her share of the death benefits inured to Ms. Watson, by operation of law.
  We find Employer felt it was necessary to obtain Ms. Rust's signature on the settlement agreement in the event she changed her mind about her future, and decided to attend school.  We find that in such a circumstance, Ms. Rust's decision to attend vocational school, trade school, or college could create a situation in which Employer would argue there was an “overpayment” of benefits.  We find Employer acknowledged that in such circumstance, it may be liable to pay further benefits to Ms. Rust that it had already paid to Ms. Watson since Ms. Rust’s entitlement to death benefits extinguished upon her graduation from high school, given her current lack of pursuing any further, formal education.
  We find Employer felt Ms. Rust was a necessary party to this settlement agreement, solely because of the possibility Ms. Rust may return to vocational school, trade school, or college, which could result in disputes over “advance” or “overpayment” of compensation.

We find the “modified” settlement agreement specifically states that Ms. Hensler’s benefits, which Employer “expects” to cease on or about June 1, 2011, would be thereafter payable to Ms. Watson, and that amount is “included in the settlement detailed” in the settlement agreement.
  We find the settlement agreement purports to pay Ms. Watson funds that would otherwise be payable to Ms. Hensler after June 1, 2011, should Ms. Hensler not graduate from high school as expected on or about June 1, 2011, or more importantly, should she decide to attend vocational school, trade school, or college.  We find Ms. Hensler's representative, Ms. Lee, states Ms. Hensler fully expects to attend college for four years.  We find under those circumstances, Ms. Hensler would remain a “child” pursuant to §395(8) and would be entitled to continued death benefits.  We find Ms. Hensler, post high school, will be in a similar if not identical situation as is Ms. Rust.  

Though we find Employer repeatedly says the C & R does not affect any right Ms. Hensler has to further death benefits, we find Employer unwilling to waive its §155(j) defense of advance or overpayment of benefits it intends to pay Ms. Watson, and its right to seek an offset pursuant to §155(j).  We find Employer has specifically reserved its right to “any and all defenses” against any claim Ms. Hensler may file.  We find the potential defense of “advance payment” or “overpayment” pursuant to §155(j) looms like a specter over this settlement.

We interpret our above-referenced statutes and regulations to require settlement agreements be in the best interest of all beneficiaries, not just some beneficiaries.  We conclude so long as the potential §155(j) defense looms over this case, in respect to any benefits Ms. Hensler might be entitled to in the future, it is not in Ms. Hensler's best interest as a beneficiary to approve this settlement agreement.  Therefore, we conclude by a preponderance of the evidence, the C & R is not in the best interest of all beneficiaries, and we will not approve it at this time.

Additionally, we find Ms. Hensler is a necessary party for the reasons set forth, supra, and we conclude pursuant to 8 AAC 45.160(b), she is a necessary signatory (through her appropriate representative) to any agreement.  We find authority to waive our procedural requirements in some instances.  Our regulation 8 AAC 45.195 allows us to “waive” or “modify” a “procedural requirement” if “manifest injustice” to a party would result from the rule’s “strict application.”  We find we may not waive, modify, or relax a requirement simply to excuse a party from complying with the law’s requirements. We also find relaxation of 8 AAC 45.160(b), as Employer implicitly urges, is not necessary to prevent “manifest injustice.”  Rather, because Employer expressly refuses to waive its §155(j) overpayment and credit defenses, we find relaxation of this regulation may actually create manifest injustice to Ms. Hensler for the reasons stated, supra.  

We encourage the parties to work together and resubmit a C & R signed by all parties, which conforms to the law and to this decision.

ORDER

1) The request by Employer, Ms. Watson, and Ms. Rust for Board-approval of the proposed, modified C & R the Board received on November 19, 2008, in the above-caption case, is denied and dismissed at this time.

2) We retain jurisdiction over this matter to reconsider a modified settlement agreement that conforms to the statutes, regulations, and this decision.

Dated at Anchorage, Alaska on January 21 , 2009.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of In re Estate of John P. Watson, Deceased employee / applicant; v. CITY OF KENAI, employer; ALASKA PUBLIC ENTITY INSURANCE, insurer / defendants; Case No. 200323890; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 21 , 2009.
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Jessica Sparks, Clerk
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