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	SCOTT E. LINKE, 

          Employee, 

              Claimant

          v. 

WASSER & WINTERS CO INC,

          Employer,

          and 

AK NATIONAL INS. CO.,

          Insurer,

               Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200507724
AWCB Decision No.  09-0014
Filed with AWCB Anchorage, Alaska

on January 22, 2009.


The Alaska Workers’ Compensation Board (Board) heard several procedural issues in this case on December 10, 2008 in Anchorage, Alaska.  Attorney Michael Patterson represented the employee (claimant).  Attorney Robert McLaughlin represented the employer and insurer (employer).  The record closed after deliberations on December 18, 2008.


ISSUES
1. Should the Washington State Labor and Industry records be admitted to the record without any restrictions under AS 23.30.001, AS 23.30.135 and 8 AAC 45.120?

2. Is the employer entitled to a psychiatric employer’s medical evaluation (EME) under AS 23.30.095(e)?

3. What is the scope of the future hearing in this case, under AS 23.30.001(1) and AS 23.30.135(a)?

4. Shall the employee’s claim for permanent and total disability (PTD) from July 22, 2008 and ongoing, under AS 23.30.180, be an issue for the hearing scheduled for May 5, 2009?


SUMMARY OF THE EVIDENCE
I. BRIEF FACTUAL AND MEDICAL HISTORY

The following recitation of facts is limited to those necessary to decide the narrow issues before us, as recited above.  The claimant was working as a truck driver for the employer in Icy Bay, Alaska when he was injured on May 24, 2005.
   He was driving his logging truck and the log trailer shifted and required adjustment.
  He returned to the camp to get assistance, and he and a co-worker named Stormy were attempting to shift the trailer, which weighed over 2 tons, when the injury occurred.
  They were using a 4 inch by 8 inch beam which was about 4 feet long.
  When applying leverage, the claimant bent forward over the beam.
  Suddenly the trailer slammed down and the beam was suddenly and violently pushed upward by the fulcrum of the truck resulting in a blow to the claimant’s lower jaw.
  He testified he is not sure if his entire body was lifted off the ground, but he felt as if that had happened.
  He was violently knocked backwards but regained his footing by reaching out and holding on to the end of the beam with his hands.
  He describes that he was stunned, confused and after holding onto the beam for a short period of time, perhaps 30 seconds or more, he began to walk around in a semi-circle trying to regain his composure.
  At that time he experienced a severe headache, ringing in his ears, and pain in his mouth (jaw), head and neck.
  After walking in what he described in a circle of about 15-20 feet he returned to the site of the injury and stood there for a while before moving towards a building.
  When the board hit him, he knew that his teeth were damaged because he was spitting out parts of broken teeth.  Although he never lost consciousness, he was confused for at least a few minutes after the injury.
  The next day he flew out of Icy Bay and into Seattle, Washington.
  

After returning to Washington State, he began treatment for the dental injuries, as well as his neck condition.
  He subsequently developed bilateral temporal mandibular joint (TMJ) problems, myofacial pain, headaches, and problems with his balance and with dizziness, and tinnitus and hearing loss.
  In addition, he has been diagnosed with cognitive impairment, depression, pain disorder, and possible conversion and/or somatization disorder.

The claimant has been treated and evaluated by a wide variety of specialists, including a dentist, endodontist, otolaryngologist, neurotologist, orthopedic surgeon, physical medicine and rehabilitation specialist, neurologist, neuropsychologist, chiropractor, psychiatrist, physical therapists, massage therapists, and occupational therapists.
  

After the December 20, 2007 hearing, the Board ordered a second independent medical evaluation (SIME) with psychiatrist Ronald Early, Ph.D., M.D., as the issue of a psychological component to the employee’s injury was apparent from the evidence in the record and presented at the hearing.  For example, the employee’s neuropsychologist, Richard Perrillo, Ph.D., diagnosed the claimant with depression, cognitive, conversion and somatization disorder.
  He testified he had not seen any evidence the claimant had a history of these disorders, but if he did have such a history, he would like to see the evidence of it.
  The SIME of the claimant by psychiatrist Ronald Early, M.D., took place on July 7, 2008.
  Dr. Early reviewed the medical records, interviewed the claimant, and conducted diagnostic testing.
  Dr. Early diagnosed the claimant with a pain disorder, associated with psychological factors and general medical condition, a conversion disorder (provisional diagnosis), depressive disorder, anxiety disorder, and cognitive disorder (provisional diagnosis).
  Dr. Early opined as follows:  1) the work injury was a substantial factor in causing the claimant’s pain disorder; 2) the claimant’s depressive order was aggravated as a result of the work injury; and 3) a cognitive disorder, if present, would also be related to the injury.
  He further opined there were some findings suggestive of a hysterical conversion disorder, which, if present, would be related to the work injury.
  

Dr. Early recommended the claimant receive psychiatric treatment consisting of weekly therapy for a year or longer.
  He opined the psychiatrist should not limit his treatment to depression and anxiety, but should also be actively involved in addressing the pain condition in therapy and in coordination with other physicians.
  Dr. Early indicated the claimant had been through many examinations and evaluations, but there was minimal contribution to treatment as a result of those evaluations.
  In addition, Dr. Early opined the array of diagnostic considerations resulting from the many evaluations contributed to the claimant’s distress, while at the same time not providing much benefit in regard to treatment or claim resolution.
  He further opined the claimant was not medically stable, nor was it possible for him to determine when medical stability would be reached.

II. PROCEDURAL HISTORY

After the December 20, 2007 hearing in this case, the record was left open for the receipt of additional evidence.
  In addition, records from the Washington State Labor and Industries were recovered subsequent to the hearing.
  In its February 5, 2008 Memorandum of Oral Ruling, the Board ordered a psychiatric SIME and admitted the State of Washington Labor and Industries records, not as direct evidence, but for the limited purpose of the psychiatric SIME only.
  After the psychiatric SIME was completed, the employer requested a psychiatric EME.  A Pre-Hearing Conference was held on October 22, 2008, at which the parties requested a procedural day hearing, which was set for December 10, 2008.
  The issues for the December 10, 2008 hearing were set as follows:  1)  Should the Washington State Labor and Industry records be submitted without any restrictions?; 2) Is the employer entitled to a psychiatric employer’s medical evaluation?; 3) whether a new hearing should be granted; and 4) what the scope of the future hearing should be.
  In addition, the claimant amended his WCC at the October 22, 2008 Pre-Hearing Conference to include permanent total disability from July 22, 2008 and continuing.

III. ARGUMENTS OF THE PARTIES

1. Issue Number 1, Washington State Labor and Industry Records

A. Claimant’s Arguments

The claimant argued the Washington State Labor and Industry records should not be admitted to the record, as the Board had already determined these 17 year old records would only be used in the psychiatric second independent medical evaluation (SIME).
  The claimant maintained introduction of these medical records would require a Smallwood objection and numerous depositions to determine their accuracy and in addition, there had been no offer of proof the documents would alter any opinion previously offered.  He also asserted he had admitted a prior history of back pain.

B. Employer’s Arguments

The employer maintained the records of the Washington State Labor and Industry
 proceedings included psychological and psychiatric records, which the Board admitted into evidence for the limited purpose of advising Dr. Early of the claimant’s prior psychological and psychiatric history.
  The employer argued the claimant’s claim has changed from a physical injury claim to include a psychological or psychiatric injury claim, so the Washington State Labor and Industry records should be available to all physicians who deem these records relevant in order that they can thoroughly understand the claimant’s history.

The employer asserted Dr. Perrillo, the claimant’s retained neuropsychology expert, testified in his deposition that evidence of history of an over-reaction to physical injury by the claimant would be relevant to whether any disability is related to the injury or a preexisting psychiatric condition.

2. Issue Number 2, Employer’s Entitlement to a Psychiatric EME.

A. Claimant’s Arguments

The claimant asserted he has already attended an EME for a neuropsychological evaluation with Dr. Muscatel and psychological evaluation by his treating neuropsychologist Dr. Perrillo, as well as a Board ordered SIME by Dr. Early.
  The claimant maintained the Board had already appointed the SIME psychiatrist, Dr. Early, the parties had agreed to Dr. Early, and there is no claim that Dr. Early’s opinion is not a good one.  He also contended the opinion of the doctor chosen for the psychiatric EME, if one was allowed, would be predictably not favorable to the claimant.  The claimant argued a balance must be reached between the employer’s right to develop an alternative theory that would rule out the work injury as a substantial factor in the claimant’s disability and need for medical treatment and the claimant’s right to be free from overly intrusive procedures and his right to a speedy resolution of his claim.
  

The claimant argued the opinions of both Dr. Muscatel and Dr. Perrillo linked the work injury to the continued need for mental health care.
  The claimant also asserted the SIME psychiatrist Dr. Early diagnosed the claimant with a chronic pain disorder associated with psychological factors and a general medical condition and opined the chronic pain disorder was caused by the work injury.
  The claimant objected to the employer’s request for an additional diagnostic procedure by a psychiatrist of their choosing, both because a psychiatric examination is intrusive and because such an examination would not lead to sufficient evidence to affect the issue of work related mental disability.
  In addition, the claimant asserted the request for a psychiatric EME was nothing more than “doctor-shopping” for a doctor who would disagree with the SIME psychiatrist Dr. Early.
  

The claimant also argued Dr. Early had opined repetitive EME’s probably cause the claimant distress and may not provide much benefit in regard to treatment or claim resolution.
  The claimant relied upon the Board’s decision in the Mary Ann Ammi v. State of Alaska (Ammi),
 where the Board noted the Legislature’s intent in enacting AS 23.30.095(e) was to “protect workers from being forced to submit to painful, humiliating, or unnecessary tests, including ‘invasive diagnostic tests’ because of their potential to coerce or intimidate injured workers into waiving their entitlements under the Act.”
  The claimant asserted the Board in Ammi found a forensic psychiatric or psychological evaluation is by its very nature an intrusive procedure that could be used to secure the employee’s agreement to waive benefits, and also found because of the extensive medical records available, a noninvasive procedure, such as an EME conducted based on the medical records was more appropriate.
  The claimant maintains in the event the Board finds the employer is entitled to a psychiatric EME, that such an EME should be conducted based on the medical records alone.
  The claimant also indicated he would not be opposed to including the Washington State Labor and Industry records in the records sent to the psychiatric EME doctor, if the psychiatric EME is ordered by the Board.  Additionally, the claimant argued the employer is attempting to further delay the case through its request for a psychiatric EME.
  At hearing, the claimant indicated he would not object to the psychiatric EME having an opportunity to interview the claimant.

B. Employer’s Arguments
The employer maintained although it conducted a neuropsychological EME on the claimant, there is a difference between the analysis and opinions of a psychiatrist as opposed to a neuropsychologist, and, therefore, it is entitled to a psychiatric EME.
  The employer also argued at hearing it had agreed to Dr. Early as the psychiatric EME physician in part because Dr. Early also has a doctorate, and the employer was under the impression that Dr. Early’s doctorate was in psychology or neuropsychology.  The employer further maintained a failure to allow a psychiatric EME would be tantamount to a violation of the Workers’ Compensation Act (Act) provisions AS 23.30.110(d) and 8 AAC 45.120(c), which allow a party to present evidence in support of its claims or defenses, and its basic due process rights.
  The employer also asserted under AS 23.30.095(e), it is its right to conduct an EME.

The employer objected to a psychiatric EME limited to a records review, asserting it would not be adequate, as the Board had issued decisions in which it had criticized physicians for just doing a record review and not evaluating the individual in person.  The employer maintained although it did not have any problems with Dr. Early’s SIME report, it did think Dr. Early changed his opinions in his deposition.  In addition, the employer asserted Dr. Early only treats and evaluates plaintiffs, according to his deposition.  The employer indicated it had chosen a physician, Dr. Bernard Rappaport, to do the psychiatric EME, and would be glad to circulate his curriculum vitae.

3.  Issue Number 3, Should There Be a New Hearing in This Case?

A.  Claimant’s Arguments

The claimant argued a new hearing should not be granted, and the Board should proceed with the two remaining panel members in a hearing with oral argument.

B. Employer’s Arguments
The employer contended since it had been almost a year since the hearing in this matter, the evidence presented at that hearing is no longer fresh in the minds of the two remaining members of the original hearing panel.
  In addition, the employer asserted a new claim for a psychiatric injury has been added to the physical injury already claimed, and a new claim for permanent total disability (PTD) has also been added.  The employer argued it was at ground zero in its investigation and evaluation of a PTD claim, and due process requires it be given a fair opportunity to investigate, evaluate and present evidence in support of its defense to a PTD claim.  The employer asserted a PTD claim is very different from a TTD claim, and the investigation and evaluation of the PTD claim is thus also very different.  The employer argued it has not addressed the issue of PTD in any of its depositions of the physicians involved in the case, and it would like the opportunity to do so if PTD is an issue for the hearing.

4.  Issue Number 4, What is The Scope of Future Hearings?

A.  Claimant’s Arguments

The claimant maintained he did not plan to call any additional witnesses, but several Smallwood petitions were pending.
  The claimant represented he would make Occupational Therapist Laurie Connolly available to the employer for cross examination.

B. Employer’s Arguments

The employer asserted the only Smallwood objections, of which there were several, pertained to Occupational Therapist Laurie Connolly.
  

5.  Issue Number 5, It the Claimant Entitled to PTD from July 22, 2008 and ongoing?

A. Claimant’s Arguments
The claimant argued he had only amended his workers’ compensation claim, which he did on October 22, 2008, to include PTD to rebut a defense claim of medical stability.
  The claimant asserted that due to the length of the disability and previous medical testimony that his prognosis was not good, and the employer cannot be surprised by the claim for PTD.
  In addition, the claimant argued he did not intend to prove his PTD claim at this time, as it may not be ripe for litigation.

B. Employer’s Arguments

The employer argued above a claim for PTD is very different from a claim for TTD, and it has not had an opportunity to investigate or evaluate the claim for PTD.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  ADMISSION OF THE WASHINGTON STATE LABOR AND INDUSTRY RECORDS

AS 23.30.001 provides, in relevant part:

It is the intent of the legislature that

(1)  This chapter be interpreted so as to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter….

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties….

8 AAC 45.120(e) provides, in pertinent part:

Technical rules of evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions….Irrelevant or unduly repetitious evidence may be excluded on those grounds.

The Board, in its previous Memorandum of Oral Ruling, issued February 8, 2008, allowed the Washington State Labor and Industry records into evidence for the limited purpose of review by the psychiatric SIME physician.
  The employer seeks to have these records admitted for review by any physician who deems them relevant to his or her evaluation.  

We find, based on the claimant’s agreement, that the psychiatric EME physician should be allowed to review the Washington State Labor and Industry records, and that those records should be provided to the psychiatric EME physician.  In addition, based on the employee’s psychiatrist, Dr. Perrillo’s testimony that he would like to see evidence of a depression, cognitive, conversion or somatization disorder prior to the current work injury, we find these records should be provided to Dr. Perrillo, if he would like to see them.  

However, we also find, to provide the opportunity for all of the physician involved in this case to review and comment on these records would result in significant delay, and might lead to unduly repetitious evidence.
  We find this would be contrary to our obligation to ensure the quick, efficient, and fair delivery of medical benefits to injured workers under AS 23.30.001.  We shall limit the admission of the Washington State Labor and Industry records to the employer’s EME psychiatrist and the employee’s neuropsychologist Dr. Perrillo.

II. PSYCHIATRIC EME

AS 23.30.095(e) provides, in pertinent part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. . . . Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination.

The claimant initially opposed a psychiatric EME, but at hearing agreed to the EME, including an interview.  We find, based on the employer’s rights to due process, as well as the claimant’s agreement, the employer is entitled to a psychiatric EME, including an interview.  AS 23.30.095(e) provides an EME physician shall use existing diagnostic data to complete an examination.  In addition, our prior decision in Ammi, in which we limited a psychiatric EME to a records review only, we determined a forensic evaluation is an intrusive procedure.
  Finally, Dr. Early opined the claimant was being harmed by the number of medical evaluations to which he has been subjected.  Based on the above reasons, we find the psychiatric EME shall be limited to an interview only, and shall not include further diagnostic testing.  Based upon Dr. Early’s opinion, which the Board finds credible, and the Board’s ruling in the Ammi case, we find that to subject the employee to a psychiatric EME that involves further diagnostic testing is tantamount to an intrusive procedure.  We shall order the employee to attend a psychiatric EME, limited to an interview of the employee and records review.

III. SCOPE OF THE NEW HEARING

AS 23.30.135 provides, in relevant part:

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. 

AS 23.30.001 provides, in relevant part:

It is the intent of the legislature that

(1) This chapter be interpreted so as to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter….

The employer has requested an entirely new hearing be scheduled, as the first hearing was held over one year ago, and the evidence is no longer fresh in the board members’ minds.  In addition, the employer maintained two new claims, one for psychiatric injury and one for PTD have been added, and it is not prepared to litigate the PTD claim.  The employee objected to a new hearing, arguing the Board should proceed with the two remaining panel members in a hearing with oral argument.

We find, based on our authority under AS 23.30.135, an entirely new hearing in this case is not necessary.  In addition, we find an entirely new hearing will interfere with our obligation under 
AS 23.30.001 to provide quick and efficient medical benefits to the injured worker, if he is entitled to those benefits.  For the above reasons, we find the scope of the next hearing in this case, scheduled for May 5, 2009, shall be the new evidence developed since the prior hearing of December 20, 2007.  The issues the Board shall address at the May 5, 2009 hearing are limited to those issues delineated for the December 20, 2007 hearing, which are:  1)  TTD from October 26, 2005 and continuing; 2) PPI; 3)  medical costs; 4) transportation; 5) reemployment benefits; 6) compensation rate adjustment; and 7) attorney fees and costs.  

In addition, based upon the claimant’s agreement to do so, and pursuant to the Alaska Supreme Court’s decision in Commercial Union v. Smallwood 
(Smallwood), in which the Court found the statutory right to cross-examination is absolute and applicable to the Board, we find the claimant should make Occupational Therapist Laurie Connolly available for cross examination by the employer, well in advance of the hearing date of May 5, 2009.  

IV. PTD

AS 23.30.180 provides:

a) In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the board. Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability. In all other cases permanent total disability is determined in accordance with the facts. In making this determination the market for the employee's services shall be

[image: image1](1) area of residence;

[image: image2](2) area of last employment;

[image: image3](3) the state of residence; and

[image: image4](4) the State of Alaska.

(b) Failure to achieve remunerative employability as defined in AS 23.30.041(r) does not, by itself, constitute permanent total disability.

The claimant amended his WCC to include a claim for PTD on October 22, 2008.
  He maintained he made the claim for PTD to protect himself any defense raised by the employer that he is medically stable.  Additionally, he asserts the PTD claim is not ripe for litigation.  The employer argued it has not had an opportunity to investigate or evaluate the PTD claim.  We find, based on both the claimant’s and the employer’s representations, the PTD claim is not ripe for litigation.  We conclude the PTD claim shall not be an issue for the May 5, 2009 hearing.


ORDER
1. The Washington State Labor and Industry Records shall be admissible for the purpose of the employer’s psychiatric EME, under AS 23.30.001, AS 23.30.135 and 8 AAC 45.120.

2. The Washington State Labor and Industry Records shall be admissible for the purpose of review by the employee’s neuropsychologist, Dr. Perrillo, if he desires to review them, under AS 23.30.001, AS 23.30.135, and 8 AAC 45.120.

3. The employer may conduct a psychiatric EME pursuant to AS 23.30.095(e).

4. The employer’s psychiatric EME shall be limited to a record review and an interview of the claimant, with no diagnostic testing to be conducted, pursuant to AS 23.30.095(e).

5. A hearing date has been set for May 5, 2009.  The scope of that hearing shall be the new evidence since the hearing of December 20, 2007, pursuant to AS 23.30.001 and AS 23.30.135.  The issues for the hearing on May 5, 2009 shall include: 1)  TTD from October 26, 2005 and continuing; 2) PPI; 3)  medical costs; 4) transportation; 5) reemployment benefits; 6) compensation rate adjustment; and 7) attorney fees and costs.

6. The claimant shall make Occupational Therapist Laurie Connolly available to the employer for cross examination well in advance of the May 5, 2009 hearing date.

7. The claimant’s PTD claim pursuant to AS 23.30.180, shall not be an issue for the hearing on May 5, 2009.

Dated at Anchorage, Alaska on January ___, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Judith DeMarsh, Designated Chair






Dave Kester, Member






David Robinson, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to 
modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SCOTT E. LINKE employee/claimant; v. WASSER & WINTERS CO. INC., employer; AK NATIONAL INS. CO., insurer/defendants;  Case No. 200507724; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January ___, 2009.






Kim Weaver, Administrative Clerk
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