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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	KASEY R. SMITH, 

                                      Employee, 

and

MELENDREZ CHIROPRACTIC CLINIC, 

                                      Provider, 

                                             Claimant,

v.

KLAWOCK ROCK LLC, a subsidiary of  

ALASKA PACIFIC LOGGING, INC.                                      
                    Employer,

and

ALASKA TIMBER INSURANCE

EXCHANGE,

                                      Insurer,

                                            Defendants.
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	INTERLOCUTORY DECISION

AND ORDER

AWCB Case No.  200709305
AWCB Decision No.  09-0018
Filed with AWCB Juneau, Alaska

on January 30, 2009


On November 18, 2008, at Juneau, Alaska, the Alaska Workers’ Compensation Board (board) heard the provider’s petition for payment for medical treatment.  The provider’s owner, Michael Melendrez, DC, represented the provider.  The employee did not appear.  Adjuster Pamla J. Scott, claims department manager, Alaska Timber Insurance Exchange (ATIE), represented the employer
 and its insurer.  We held the record open to receive better quality copies of some of the evidence, and closed the record when we next met on December 9, 2008.


ISSUES


(1) Whether the employer shall be ordered to make further payment for medical treatment delivered to the employee pursuant to AS 23.30.095(a) & (c).


(2) Whether the medical provider is entitled to late payment penalties and interest on his claim under AS 23.30.155(f) and (p). 


SUMMARY OF THE EVIDENCE
A.  History of Injury, Medical Treatment and Billing:  

The employee injured his back and right hand, and chipped a tooth, during a fall from a rock crusher, while employed as a supervisor for the employer on June 24, 2007.  The employee was seen by Physician’s Assistant (PA) Mel Bingham of the Alicia Roberts Medical Center in Klawock on June 28, 2007, with the report that the employee fell approximately 12 vertical feet, striking the metal frame of the crusher at various points during the fall.
  X-rays taken on June 28, 2007 of the cervical, thoracic and lumbar spine, and of the right hand, were read as normal.
 PA Bingham diagnosed a contusion of the right hand, and mid-back pain, without fracture or misalignment, and prescribed rest, ice/heat, work limitations and over-the-counter pain relief as needed.

The employee began treating with the Melendrez Chiropractic Clinic on June 28, 2007, with a diagnosis of lumbosacral sprain, thoracic sprain/strain, cervical sprain, and right hand sprain/strain.
  Although the precise treatment rendered is written in short-hand, the frequency for treatment on June 28, 2007 was “3x/wk/6 wk.”
  On July 9, 2007, Dr. Melendrez charted continuing report of mid-back and low back pain, but Employee stated “my rt. [right] hand is still the big issue; holding my 4 yr. [year] old hand/forearm/wrist gets weak.”
  On July 10, 2007,
 Dr. Melendrez prepared a Physician’s Report form; in block 33 of the form, he wrote:

Mr. Smith has made improvement.  His right forearm/wrsit[sic]/hand was x-rayed for evaluation of fracture.  There is apparent lines [sic] which may indicate the fracture of the distal radius.  Orthopedic evaluation with Dr. Schwartz in Ketchikan has been made.  Prognosis: Improved.  

In block 34 of the form completed on July 10, 2007, Dr. Melendrez wrote: “See attached treatment records;” the attached treatment records included the June 28, 2008 chart note identifying the prescribed treatment frequency as recited above.
  Dr. Melendrez referred the employee for orthopedic evaluation and treatment for the hand, which after follow-up MRI on July 13, 2007, was diagnosed as an “occult fracture” with recommendation of a splint for 2-3 weeks or until pain subsided, with additional evaluation if pain in the wrist persisted beyond 4-6 weeks.

The Physician’s Report form used, Workers’ Compensation Division Form 07-6102 (Rev. 8/95), is published on the Division’s website,
 and on the reverse of the form states the treatment frequencies that trigger the reporting of the treatment plan.
  The form does not specify whether the event triggering the frequency time periods is the date of injury or the date of treatment.
  The form directs that 
[i]f the number of treatments will exceed Board’s frequency standards, state the objectives, modalities, frequency of treatment and reasons for frequency of treatments. . . .GIVE EMPLOYEE AND EMPLOYER/INSURER A COPY OF THIS REPORT”
The form permits a physician to attach treatment notes in lieu of describing treatment.
 

In block 33 for Physician’s Report dated July 26, 2007, Dr. Melendrez prescribed “cotniued [sic] treatment 3x/week/1month.”
  On July 30, 2007, the employer’s adjuster Michelle Seifert wrote a letter giving notification to Dr. Melendrez of the board’s default treatment frequency limits of three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months of treatment, noting that “[u]pon request, and in accordance with
AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments.”  Ms. Seifert’s letter does not identify whether the triggering event for the frequency schedule is the injury or the inception of treatment. The letter did not state that the insurer opposed more frequent treatments, but did state that the board’s frequency of treatment schedule constituted “the standards for payment for frequency of outpatient treatment for the injury.”  Ms. Seifert’s letter does not describe that “month” is defined as 28 calendar days, or four calendar weeks. 
  Ms. Seifert testified that she spoke by telephone with Dr. Melendrez, and separately with Kasey Smith, on July 30, 2007, and that she informed both of them that ATIE would approve payment only for two treatments per week “per Alaska statute” at that time.
  

In subsequent Physician’s Reports, Dr. Melendrez noted his recommended treatment frequency: on the September 1, 2007 report, Dr. Melendrez wrote: “continue tx [treatment] 2x/week/1 mth.”; for the October 26, 2007 report, Dr. Melendrez wrote: “recommend cont. care 2x/week/1month.”
  In a letter dated December 3, 2007, ATIE informed Dr. Melendrez of the treatments ATIE refused to pay, attaching a form used by the employer to track treatment frequency, showing that the employer refused at that to time to pay for treatment rendered on July 27, 2007; September 21 and 26, 2007; October 5, 12, 19, and 26, 2007; and November 2, 7, and 9, 2007.

The employee experienced continued pain in his right wrist, and a follow-up magnetic resonance imaging study (MRI) was performed on December 4, 2007.  Dr. Schwartz, after exam and review of this MRI, diagnosed a continuing small occult fracture of the first metacarpal, with recommendation that the employee be seen by a hand specialist to ascertain whether the employee has a radial flexor carpi radialis syndrome “or other occult pathology.”
  According to Dr. Melendrez, he was told by the employee on December 10, 2007 that ATIE adjuster Ms. Seifert would no longer authorize chiropractic services.

On December 18, 2007, Dr. Melendrez wrote to the board, seeking approval of treatment at a greater frequency than the default frequency schedule, noting therapeutic improvement of the dorsal spine and that, in Dr. Melendrez’ 20-year career, he had requested extended treatment for only three patients.
  In his December 18, 2007 Physician’s Report, Dr. Melendrez wrote: 

Mr. Smith is making improvement at present treatments of two times per week per 1-2 months.  Surgical orthopedic at Swedish Hospital recommended.  Continued treatment as aforementioned recommended to insure release from care.
  

On January 9, 2008, the employee was examined by an employer-sponsored independent medical examination (EIME) by Leland Rogge, MD and Richard Rivera, DC.  The employee reported during the EIME that the chiropractic care improved his neck, but not his dorsal spine pain, that he would prefer another type of treatment than chiropractic, and that he had no physical therapy at that time.
  Dr. Rogge diagnosed lateral epicondylitis of the right elbow, resolved; flexor carpi radialis tendinitis of the right wrist, resolved; and avulsion fracture of the first metacarpal of the right hand. Dr. Rivera added the diagnosis of sprain of the carpometacarpal joint of the right thumb, resolved; as well as cervical, thoracic, and lumbosacral sprains, with ongoing residual dorsal spine pain; and dorsal and lumbosacral contusion, all related to the June 24, 2007 injury.  They recommended an
8-week course of physical therapy (at two visits per week) directed at the dorsal and lumbosacral spine; no further treatment of the right upper extremity; and no further chiropractic care, stating “[t]he claimant, himself, relays that he reached maximum benefit from the chiropractic treatment some months ago.”  The panel EIME recommended no work limitations.
 

On January 21, 2008, ATIE wrote the employee, summarizing the results of the EIME, advised that physical therapy at the Alicia Robert Medical Center in Klawock had been authorized, but that “[c]hiropractic care is no longer authorized and will not be paid for” by ATIE.
  On the same day, Dr. Melendrez charted seeing the employee and quoting the employee as saying: “making improvement on my back, definitely you are helping me; if it was not for you I would starve!”
  

On January 23, 2008, responding to an ATIE letter, Dr. Schwartz declined to express his opinion on the employee’s condition at that time or whether he concurred with the EIME report, noting that the employee was not in his active care, and it had been “quite a while” since he had been seen.
  
Dr. Melendrez released the employee from care on February 1, 2008, noting the employee’s report that good progress had been made with regard to the spine but Dr. Melendrez opined a poor prognosis regarding the wrist, stating that “ATIE needs to help him.”

As recommended by the EIME panel, the employee underwent a course of physical therapy in February 2008, with report of reduction in dorsal spine pain.
  Our record reflects no further evaluation or treatment of the employee’s right wrist or back.

Copies of treatment notes from June 28, 2007 through July 9, 2007 are stamped “received” by ATIE on ”July 11, 2007.”
  Dr. Melendrez testified that he sent an invoice for unpaid charges accompanying each Physician’s Report and chart notes, but that as his computer creates a running total for invoicing, he did not have copies of the invoices sent in the past.
  ATIE admits receiving Dr. Melendrez’ billings for service from June 28, 2007 through July 9, 2007 from Dr. Melendrez on July 11, 2007.
  
Dr. Melendrez acknowledged receiving the July 30 and December 3, 2007 letters from ATIE regarding the board’s frequency standards, and ATIE’s refusal to pay for services beyond the default frequency standards.

The sum of “total charges marked down” on Dr. Melendrez’ billings, per ATIE’s accounting, was $3,908.24.
  Per Dr. Melendrez’ most recent accounting, the unpaid charges total $4,001.51, after he subtracted “finance charges” totaling $233.24 which had appeared on earlier bills.

Dr. Melendrez testified that he removed these interest charges from the billing submitted at hearing, but did not reduce his billing to reflect mark-downs for exceedances of the board’s fee schedule.
  Per Dr. Melendrez’ letter brief, the unpaid charges represent services delivered on 14 days:




July 11, 25 and 30, 2007




August 24 and 31, 2007




September 7, 2007




October 5 and 26, 2007




December 3, 10, 21 and 31, 2007




January 18, 2008




February 1, 2008

Dr. Melendrez’ most recent accounting identifies payments by ATIE totaling $6,793.49.
  The ATIE accounting sheets suggest ATIE paid in full for services delivered from June 28, 2007 through July 25, 2007.
  However, Dr. Melendrez’ accounting states, through July 25, 2007, his office had billed a total of $3,055,
 but received payments totaling only $2,835.95 for that period of treatment, a shortfall of $219.05.
 ATIE also declined to pay a $75 charge for a report,
 (i.e., Dr. Melendrez’s December 18, 2007 letter to the board).
  Other than this unpaid charge for $75, and ATIE’s failure to pay the $219.05 of charges incurred during the time period up to July 25, 2007, the record reflects that ATIE declined to pay the balance of Dr. Melendrez’s billings because the charges were incurred outside the board’s default frequency schedule, and after
January 11, 2008, because the charges were controverted as unnecessary based on the EIME.
 

B.  Procedural history:

Dr. Melendrez filed his worker’s compensation claim (WCC) on April 9, 2008, seeking $4,234.75 in medical costs, a 25% penalty of $1,058.69, and interest, stated to be “included 1.5% / mth.”
Dr. Melendrez also sought TPD from June 28, 2007 to February 1, 2008 on the employee’s behalf.
  The WCC was controverted on the basis that “chiropractor exceeded frequency of treatments allowed in Alaska Regulation 8 AAC 45.082(f).”
  In its Answer, the employer cited the EIME report as the basis for controverting further chiropractic services.
  Dr. Melendrez filed an Affidavit of Readiness for Hearing (ARH) seeking a hearing on the record, but also identified two witnesses to be called via teleconference.

After correspondence from the designated chairman to the parties about the ambiguity of whether an oral hearing or a hearing on the written record was desired,
 the matter was noticed for a pre-hearing conference (PHC).  A PHC was held by telephone on July 17, 2008, with only the employer  and Dr. Melendrez appearing.  Dr. Melendrez amended his claim to $4,001.50, plus late payment penalty and interest, if owed.  Defects in the ARH, including failure of service on the employer, were noted, and the Workers’ Compensation Officer (WCO) ruled the ARH inoperative.
  After filing of a corrected ARH,
 and another PHC,
 the matter was set for hearing on
November 18, 2008.  Again, only the employer’s representative Ms. Scott and Dr. Melendrez appeared at the telephonic November 18, 2008 hearing.  We held the record open for the parties to submit better quality copies of some documents in the file, which were received later in November.  We closed the record when we next met on December 9, 2008.

Dr. Melendrez conceded that the proposed frequency of treatment was not contained on his initial Physician’s Report, but pointed out that the recommended frequency of treatment was described in the continuation notation (on a second page) of his treatment on June 28, 2007.  Dr. Melendrez conceded that his Physician’s Reports did not contain a statement of objectives, modalities, and reasons for frequency of treatment, as prompted by the board’s form.  Dr. Melendrez testified that this is the first time he has asked for authorization to treat at a frequency of treatment in excess of the frequency standard.  Dr. Melendrez argued that his services were efficacious, and that the extra treatment outside the board’s default treatment frequency should be compensated.
  

ATIE argued that it provided advance notice to Dr. Melendrez of the default treatment frequency schedule under the board’s regulations, and that Dr. Melendrez did not file a written treatment plan as required under 8 AAC 45.082(f).  ATIE argued that progress notes are not a written treatment plan, that the requirement for such a plan is not discretionary, citing Grove v. Alaska Const. & Erectors.
  ATIE argued that Dr. Melendrez was seeking payment in excess of the board’s fee schedule.  ATIE also argued that, after January 11, 2008, further chiropractic services were not indicated.  ATIE argued that the provisions of 8 AAC 45.082(f) are non-discretionary, and it has no obligation to pay for excessive treatments not authorized by the board.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(c), with our emphasis added, provides in pertinent part:  

A claim for medical or surgical treatment, or treatment requiring continuing and multiple treatments of a similar nature is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board. The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee. When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments. The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins. The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments. If the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard. The board shall adopt regulations establishing standards for frequency of treatment.
Our regulation, 8 AAC 45.082, provides in pertinent part:  

(f) If an injury occurs on or after July 1, 1988, and requires continuing and multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows. Except as provided in (h) of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months. Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments. 

(g) The board will, in its discretion, require the employer to pay for treatments that exceed the frequency standards in (f) of this section only if the board finds that 

(1) the written treatment plan was given to the employer and employee within 14 days after treatments began; 

(2) the treatments improved or are likely to improve the employee's conditions; and 

(3) a preponderance of the medical evidence supports a conclusion that the board's frequency standards are unreasonable considering the nature of the employee's injury. 

(h) An employee or employer may choose to pay for a course of treatments that exceeds the frequency standards in (f) of this section even though payment is not required by the board or by AS 23.30.095. 

(i) Fees for medical treatment are determined as follows: 

(1) The fee may not exceed the physician's actual fee or the usual, customary, and reasonable fee as determined under this subsection, whichever is lower. 

(2) The board will publish annually a bulletin for the ‘Workers' Compensation Manual,’ published by the department which gives the name and address of the organization whose schedule of providers' charge data must be used in determining the usual, customary, and reasonable fee for medical treatment or services for injuries that occur on or after July 1, 1988. The manual, and the organization's name and address are available upon request from the division. 

(3) The usual, customary, and reasonable fee must be determined based on the 90th percentile of the range of charges for similar services reported to the organization described in (2) of this subsection. The organization charge data must be used as follows: 

(A) The organization's annual publication of the schedule of usual, customary, and reasonable fees in effect at the time the employee received the treatment must be used. However, if the organization publishes the schedule semi-annually, then the semi-annual publication for the period in which the employee received treatment must be used. 

(B) If the community in which services were rendered is not included in the organization's data, or if the type of treatment the employee received is not included in the organization's data for the community in which services were rendered, the usual and customary fee must be based on the data reported for the community nearest to the community in which the services were rendered to the employee. 

(C) If the type of treatment or service the employee received is not included in the organization's data and the employer has evidence that the fee exceeds the usual, customary, and reasonable fee charged in the community for the treatment or services rendered, the employer shall pay the physician based on the employer's evidence. In accordance with AS 23.30.110 and 8 AAC 45.070, the physician may request a hearing for a board determination of the usual, customary, and reasonable fee in the community for the treatment or service, and the board will determine and award the usual, customary, and reasonable fee. 

The board’s treatment frequency regulation implementing AS 23.30.095(c) was upheld by the Alaska Supreme Court in 1993, in the case of Anchorage Sch. Dist. v. Hale
 and again in 1995 in the case of Chiropractors for Justice v. State.
   In the case of Grove v. Alaska Constr. & Erectors,
 the Alaska Supreme Court noted this history and affirmed the board’s denial of treatments in excess of the standard treatment frequency schedule where there was a failure to file a treatment plan fully compliant with the statute and regulation:

The Board cannot allow more frequent treatment without the submission of a treatment plan following the procedure provided for in 8 AAC 45.082(g). . . .  Grove’s position, if adopted, would put the burden on the employer to object to the frequency of an employee’s medical treatments, if they exceed the statutory standard.  The statute is clear that it is the employee’s health care provider who must take steps if the statutory frequency of that treatment is exceeded. . . .  The statute requires that the treatment plan include ‘objectives, modalities, frequency of treatments, and reasons for the frequency of treatments.’  AS 23.30.095(c)..

It is well settled that “
[i]f multiple treatments of a similar nature are provided which do not exceed the frequency of treatment standards in 8 AAC 45.082(f), the health care provider need not submit a treatment plan.”
  It is equally well settled that treatment at a rate greater than  the board’s regulatory treatment frequency schedule will not be compensable without the employer and employee first being provided with a detailed treatment plan.
  In Gomes the board discussed the necessity of detail in a proposed treatment plan calling for treatment in excess of the treatment frequency schedule:

We believe a treatment plan should contain enough detail to allow employees, employers, and their insurers to know quite clearly the nature of the treatments to be provided, the estimated duration of treatment, what benefits are to be gained from the modalities of treatment selected, and especially why treatment which exceeds the frequency of treatment standards is required.  If detailed information is not provided, the ‘treatment plan’ could amount to little more than a prescription by a provider authorizing that provider to furnish additional care at an employer's expense.

Applying these legal authorities, we find that Dr. Melendrez timely provided a written statement of planned excess frequency of treatments, but did not otherwise comply with AS 23.30.095(c),
8 AAC 45.082(f) and (g), and the directives on the board’s form to describe the objectives, modalities, and reasons for the proposed frequency of treatments in excess of the standard schedule.  We have carefully examined each of the Physician’s Reports of July 9, July 26, September 1, October 26, December 18, 2007, and February 1, 2008, and find that neither the reports themselves nor the attached chart notes, considered separately or together, contain the information required under AS 23.30.095(c) and 8 AAC 45.082(f) and (g) regarding treatment objectives, modalities, and reasons for the proposed frequency of treatments.

Although the ATIE letters did not explain the statutory and regulatory requirements in detail, had Dr. Melendrez simply followed the instructions on the board’s form, we would have discretion to hear his claim.  In the absence of compliance with the clear directions on the board’s form, we conclude that we lack discretion to approve a treatment frequency in excess of the board’s standard schedule, and to that extent must deny Dr. Melendrez’ claim.  Accordingly, his claim for late payment penalties and interest for treatment delivered in excess of the board’s standard schedule must also be denied.

However, this did not end our inquiry, as our examination of the record in this case led us to conclude that Dr. Melendrez may have been undercompensated under the board’s regulatory treatment frequency standard.  The statute exempts the employer from responsibility for treatments in excess of the board’s standard treatment schedule, but the employer is still obligated to pay for medically necessary treatment delivered within that regulatory treatment schedule.  

The employer argued Dr. Melendrez had submitted billings in excess of the board’s fee schedule, but we found no documentation of precisely which charges were alleged to be too high, nor did ATIE provide any statement of the precise amount of the “mark-downs,” and the dates of service to which the “mark-downs” were applied.  While most of Dr. Melendrez’ billings list both a numeric “CPT code” and a description of the service, the record is insufficient for us to draw definitive  conclusions on the written record alone that a particular charge was too high, although there appears to be some evidence to support ATIE’s allegation.
  It was not possible for us to decipher all of the charges contained in Dr. Melendrez’ billing, either, because for some charges he listed a CPT code for the service not listed in the Alaska Workers’ Compensation Medical Fee Schedule.

The employer in this case used a form to track treatments and calculate frequency of treatment.  That form defines “Month 1” as the first four weeks after an unspecified event (either the date of injury or the date of treatment, the form is unclear); “Month 2” as the succeeding 5th through 12th weeks; “Month 3” as the succeeding 13th through 20th weeks; and Months 6 through 12 without specifying weeks.  We do not have information whether this “Frequency of Treatments” form used to track multiple services and frequency of service has any industry-wide use, but we see a few problems with it.  

First, although not specifically prompted by the form as used by ATIE in this case, the date of injury, rather than the date of inception of treatment, was used to calculate the compensable services.  In this case, the date of injury was June 24, 2007, and treatment by Dr. Melendrez began on June 28, 2007.  In completing the form, ATIE attributed services delivered on July 23 and 25, 2007 as occurring in “Week 5,” meaning that ATIE used the date of injury as the trigger point for calculating frequency.  If ATIE had used the date of treatment as the trigger point for calculating frequency, July 23 and 25 would have been accounted by ATIE as occurring  in  “Week 4” rather than “Week 5,” because treatment began on June 28, 2007, less than 4 weeks earlier.

We think this was an erroneous application of the regulation.  8 AAC 45.082(f) was adopted to implement AS 23.30.095(c), which is focused on giving an employer notice of inception of medical treatment, and a treatment plan.  Thus the logical “trigger” for the treatment frequency standards is the inception of treatment, not the date of injury.
  

A second problem with the form used by ATIE is its presumption that a “month” means four calendar weeks, or 28 days.  The form used by ATIE does appear to conform with at least some past board decisions that have defined “month” as used in 8 AAC 45.082(f) as each four week period after treatment begins.
  We are aware of no express authority for this definition of “month,” and the regulation seems to this panel to be ambiguous about what is meant by “month.”  It is a problematic period to measure in this context, because the months of the year vary from 28 to 31 calendar days, and treatment often begins on a day other than the first day of the month, leading to ambiguity as to which monthly period the frequency limits apply.  The term could as equally be considered a period of 30 calendar days, which is closer to the average number of days in a month, under the standard calendar used in the United States.  By describing “months” by the shorter measure of four calendar weeks, rather than 30 days or some other measure, the form used by ATIE and the board’s earlier decisions compress the frequency (and therefore the total number of outpatient visits paid for) for each month, which may be of significance for the first three months of treatment (when frequency of treatment may be greatest).

A third problem with the form used by ATIE is the lack of clarity as to when a “week” begins and ends.  In this case, ATIE attributed treatments performed on June 28 and June 29, 2007 as occurring during “week 1” of “Month 1,” and treatments performed on July 2, 4 and 6th as occurring during “week 2” of “Month 1.”  If instead one uses a straight calendar accounting, during the first seven days after treatment began in this case on June 28, 2007, four outpatient visits occurred over a seven day period from June 28 to July 4, 2008 (a frequency of 4 per week); it is thus arguable that one of the outpatient visits performed during this period was not compensable.

It is the panel’s view that, as pointed out by the Alaska Supreme Court, the board’s regulation is ambiguous, and that definitions of “month” and “week,” or a clarifying bulletin and form to apply
8 AAC 42.082(f), are merited.  Without giving the parties opportunity for further legal argument, we cannot say that the form used by ATIE is unreasonable, but we tentatively believe that it would be unfair to assess a late payment penalty given a good faith use of a form, which appears to conform with past board decisions, and used by ATIE to apply a regulation that we find is ambiguous and difficult to apply.

Using the assumption that “month” means 30 calendar days, and “week” means each 7-day period, (or part of a period) within that 30 days, we went through Dr. Melendrez’ billings to see if it made a difference in the compensability of the charges.  Using that approach, we determined the following monthly periods for purposes of calculating frequency of treatment:

	Month 1


	June 28 to July 27, 2007

	Month 2


	July 28 to August 26, 2007

	Month 3


	August 27 to September 25, 2007

	Month 4


	September 26 to October 25, 2007

	Month 5


	October 26 to November 24, 2007

	Month 6


	November 25 to December 24, 2007

	Month 7


	December 25, 2007 to January 23, 2008

	Month 8
	January 24 to February 22, 2008


Using those monthly periods leads to the conclusion that the frequency of treatment standard was exceeded once during Month 1 (on July 4, 2007, when treatment was delivered a fourth day during the first week after treatment began), and then not again until October 5, 2007.  Following this approach, the following days of service would have not been compensable: 


July 4, 2007


October 5, 8, 15, 22 and 29, 2007; 


November 5, 12, 19, and 30, 2007; 


December 3, 10, 14, 17, 21, and 31, 2007; 


January 11, 14, 18, 21, and 28, 2008, and 


February 1, 2008.

We added up the charges submitted for those days, and our calculation of the total charges for those days totaled $3,280. 
  Dr. Melendrez is claiming payment for outstanding bills totaling $4,001.51, a difference of approximately $720.  This alternative method of application of 8 AAC 42.082(f) suggests that, despite its simplicity of approach, the form used by ATIE may work to the detriment of employees and providers by the compressed definition of a “month” consisting of only four weeks.  Dr. Melendrez in his brief argues that he has not been paid for services delivered on July 11, 25 and 30, August 24, 31, and September 7, 2007, as well as some of the days listed above, but because we and the parties were focused on frequency of treatment, there is an inadequate record to decide whether Dr. Melendrez should have been paid for some of those days under the standard treatment frequency schedule.  Also, we cannot tell on the present record the precise amount of “mark-downs” by ATIE, and whether the “mark-downs” are supported.  We therefore decline to issue a final ruling on Dr. Melendrez’ claim, including the issue of late payment penalties and interest, absent further evidence, briefing and argument from the parties.

With regard to the employer’s express controversion after the EIME, and the verbal controversion as the evidence suggested occurred in December 2007 before an EIME was performed, we note that this treatment was performed within two years of the onset of injury, and under the rule espoused in Weidner & Associates v. Hibdon,
 the employer would have to show a “heavy burden” that the prescribed chiropractic care within the board’s treatment frequency schedule was neither reasonable or necessary, nor within the realm of acceptable medical opinion.  We do not believe the EIME opinion of record meets this heavy burden, although we did not prompt the parties to address this point either in pre-hearing briefing, or during the hearing.

We did not recognize these issues until after we had closed the record, and had not asked the parties to address these issues, so we make no ruling on the question of the appropriate method of calculating frequency of treatment under 8 AAC 42.082(f), or the propriety of assessing late payment penalties if we find that ATIE’s use of the form was “unlawful,” as the parties may be aware of legal authorities that we should consider before coming to final conclusions in this case.

Accordingly, we remand this matter to the Workers’ Compensation Officer for the purpose of re-setting this matter for additional argument, on additional briefing or oral argument as either of the parties may wish, and for further discussion as to whether the matter may be resolved among the parties without further board hearing or decision.  We therefore order the record re-opened, pending a further pre-hearing conference and such other proceedings as the parties may agree, or as may be ordered by the board, in accordance with this interlocutory decision.

ORDER


(1) Dr. Melendrez’ claim for payment for services delivered between June 28, 2007 and February 1, 2008, in excess of the board’s standard frequency of treatment schedule set forth in
8 AAC 45.082(f), is denied and dismissed;


(2) This matter is remanded to Workers’ Compensation Officer Lynda Gillespie for an additional pre-hearing conference, to be held within sixty (60) days of the date of this decision, for the purpose of:


(a) Setting an additional oral hearing to address the new issues raised in this decision regarding the propriety of the frequency of treatment form used by ATIE, the validity of ATIE’s controversion in fact of chiropractic services, and whether Dr. Melendrez has been under-compensated for services delivered within the board’s standard frequency of treatment schedule;


(b) Preparation, service and filing of a precise written accounting for services “marked down” and not paid by ATIE as being in excess of the board’s fee schedule;


(c) Preparation by Dr. Melendrez of a more complete written description of services or durable goods delivered, including appropriate codes as used in the Alaska Workers’ Compensation Medical Fee Schedule, for the dates of: December 3 and December 18, 2007, and January 18, 21, 25, 28, and February 1, 2008;


(d) Setting a deadline for simultaneous submission, or such other schedule to which the parties may agree, of memoranda, briefs or correspondence containing additional legal authorities and argument as the parties may wish to submit on the issues raised in this decision, in lieu of or in addition to oral argument at a further oral hearing;


(e) Fostering discussion between the parties as to whether the matter may be settled short of further proceedings before the board;

(3) the board otherwise reserves jurisdiction over any continuing, unresolved disputes between the parties. 

Dated at Juneau, Alaska on January 30, 2009.  






ALASKA WORKERS' COMPENSATION BOARD






Robert B. Briggs, Designated Chairman






Michael Notar, Member
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Robert Weel, Member

EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KASEY R. SMITH employee; and MELENDREZ CHIROPRACTIC CLINIC, provider / applicants; v. KLAWOCK ROCK LLC, a subsidiary of ALASKA PACIFIC LOGGING, INC., employer; ALASKA TIMBER INSURANCE EXCHANGE CO. OF AMERICA, insurer / defendants; Case No. 200709305; dated and filed in the office of the Alaska Workers' Compensation board in Juneau, Alaska, on January 30, 2009.  






John W. Childers, Administrative Clerk III

�








� 6/25/07 Report of Occupational Injury or Illness (ROI) (filed 7/5/07).  The employer was identified as Klawock Rock LLC on the ROI.  At hearing, Ms. Scott identified Klawock Rock LLC as a subsidiary of Alaska Pacific Logging, Inc.  As used in this decision, “employer” refers jointly to Klawock Rock LLC, Alaska Pacific Logging, Inc., and their insurer ATIE.





� 6/28/07 M.R. Bingham, PA, Chart noted, filed in 7/25/08 Medical Summary (filed 7/28/08).





� 6/28/07  M. E. Walker, MD, X-ray Reports, filed in id.





� [Undated] M.R. Bingham, PA, Physician’s Report, filed in id.





� 6/28/07 M. A. Melendrez, DC, chart note, filed attached to 7/10/09 [sic: 2007] M.A. Melendrez, DC, Physician’s Report, attached to 12/18/07 M.A. Melendrez, DC, Letter to “Board Members” (filed 12/21/07).  A number of Dr. Melendrez’s chart notes and physician reports were filed multiple times, some copies so poorly duplicated as to be unreadable.  We refer here to the most legible copy on file with the board.





� Id. (continuation of chart note (second page) entry for 6/28/07). 





� 7/2/07, 7/4/07, 7/9/07 (this date is a little cofusing) M. A. Melendrez, DC, chart notes, filed attached to id.





� The form was erroneously dated “07-10-09.”  Dr. Melendrez testified at hearing to confirm this error, and that the actual date of the Physician’s Report was July 10, 2007.  11/18/08 Hearing Proceeding (testimony of Dr. Melendrez).





� In the 12/21/07 filing, Dr. Melendrez’ office submitted four physician reports in succession, dated 7/10/09[sic:07], 7/26/07, 9/1/07 [although the date is impossible to read on the copy filed on 12/21/07, other copies on file show the date of the 9/1/07 Physician’s Report more clearly], 10/26/07 and 12/18/07, with his chart notes in consecutive sequence from 6/28/07 to 12/17/07.  





� 7/9/07 M.A. Melendrez, DC, chart note and Rx; 7/13/07 J. Stoane, MD, MRI Report of Right Hand (with marginalia comment by Dr. Schwartz); 7/18/07 J.C. Schwartz, MD, Letter to K. Smith, each filed with 7/25/08 Medical Summary (filed 7/28/08).  The marginalia comment on the MRI report by Dr. Schwartz was: “so small it’s not visible on plain x-rays.”  Id.





� See: � HYPERLINK "http://www.labor.state.ak.us/wc/forms/wc6102.pdf" �http://www.labor.state.ak.us/wc/forms/wc6102.pdf�.  There is no original of any Physician’s Report form on file in this case; all are copies, and some of those on file are very faint, unreadable copies at that.  Some of the fine print on the forms on file are difficult or impossible to read.  For clarity we filed a blank copy of the board’s Physician’s Report form, and supplied one to the parties with this decision.





� Form 07-6102 (Rev. 8/95) at page 2.





� Id.





� Id., block 34.





� 7/26/07 M.A. Melendrez, DC, Physician’s Report, with attached chart notes.





� 7/30/07 M. Seifert, ATIE, Letter to M. Melendrez, DC, attached to 4/30/08 Notice of Filing (filed 5/2/08).





� 11/18/08 Hearing Proceedings (testimony of M. Seifert).





� 9/1/07 and 10/26/07 M.A. Melendrez, DC, Physician’s Reports, with attached chart notes.





� 12/3/07 M. Seifert, ATIE, Letter of Melendrez Chiropractic Clinic, attached to 4/30/08 Notice of Filing (filed 5/2/08); see also 11/18/08 Notice of Filing (filed 11/20/08) (attaching more legible copy of ATIE’s Frequency of Treatment form, hereinafter referred to as “ATIE Frequency of Treatment form”).  The ATIE Frequency of Treatment Form filed with the board contains additional notations subsequent to the December 3, 2007 letter, regarding services not yet delivered or billed as of December 3.  See id.





� 12/4/07 M. Studley, MD, Report of MRI of Right Wrist, noting “persistent bone marrow edema at the base of the first metacarpal;” 12/4/07 J.C. Schwartz, MD, chart note (diagnosing “status post contusion with small occult fracture, base of the first metacarpal”), each filed in 7/25/08 Medical Summary (filed 7/28/08).  Poor quality copies of the 12/4/07 MRI report and chart note were filed with 2/1/08 M.A. Melendrez, DC, Physician’s Report (filed 2/12/08).





� 11/4/08 M.A. Melendrez, DC, letter “brief” to AWCB (filed 11/5/08).





� 12/18/07 M.A. Melendrez, DC, letter to AWCB (filed 12/21/07). 





� 12/18/07 M.A. Melendrez, DC, Physician’s Report, at page 1, block 33.  In context, the sentence regarding recommendation for orthopedic surgery at Swedish Hospital related to the employee’s right wrist.


  


� 1/8/08 L. Rogge MD and R. Rivera, DC, EIME report, at page1-2, attached to 7/25/08 Medical Summary (filed 7/28/08).





� Id. at 8-9.





� 1/21/08 M. Seifert, ATIE, Letter to K. Smith attached to 7/25/08 Medical Summary (filed 7/28/08).





� 1/21/08 M.A. Melendrez, DC, Chart note, attached to 2/1/08 Physician’s Report (filed 2/12/08).





� 1/23/07 J.C. Schwartz, MD, Letter to M. Seifert, ATIE, attached to id.





� 2/1/08 M.A. Melendrez, DC, Chart note, attached to 2/1/08 Physician’s Report (filed 2/12/08).





� 2/8, 11, 15, 18, 22/08 D. Weaver, PT, Chart notes and Physician’s Report, each attached to 7/25/08 Medical Summary (filed 7/28/08).





� 7/25/08 Medical Summary (filed 7/28/08).





� 11/18/08 Hearing Proceedings (testimony of Dr. Melendrez).





� 11/6/08 Employer’s Hearing Br. at page 4; 11/18/08 Hearing Proceedings (argument of Ms. Scott).





� Id.





� Undated spreadsheet entitled “Kasey Smith Injury Date 6/2/07 Chiropractic visits Michael Melendrez,” [hereinafter, “ATIE Spreadsheet”) attached to11/18/08 M. Seifert, ATIE, Notice of Filing (filed 11/20/08). 


 


� We noted in the most recent accounting submitted by Dr. Melendrez, $233.24 in “finance charges” had been removed from the bill.  Compare 6/9/08 Melendrez Chiropractic Clinic, Statement (filed 11/24/08) [hereinafter, “6/9/08 Melendrez Accounting Statement”]with 4/4/08 Melendrez Chiropractic Clinic, Statement (showing deletion of finance charges previously billed on 8/3/07, 9/5/07, 10/9/07, 11/7/07, 12/3/07, 1/3/07, 2/1/08, 3/3/08, and 4/3/08).





� 11/18/08 Hearing Proceedings (testimony of Dr. Melendrez).





� 11/4/08 M.A. Melendrez, DC, letter to AWCB (filed 11/4/08).


� 6/9/08 Melendrez Accounting Statement, at pages 3, 4, 5, 7, 8,and 9.  See also 4/30/08 Answer to Employee’s [sic] Workers’ Compensation Claim (filed 5/2/08), at page 1, para. 1 (reciting payment of $6,793.49 to Dr. Melendrez).





� ATIE Spreadsheet, at page 1 (no indication of denial of treatments from 6/28/07 to 7/25/07).





�6/9/08 Melendrez Accounting Statement, at page 2 (noting cumulative charges through 7/25/07 totaling $3,055). 





� Id. at pages 3 and 4 (noting payment on 8/6/07 for $1,815.95, and on 8/28/07 for $1,020).





� Compare with ATIE Spreadsheet at page 3 attached to with11/18/08 M. Seifert, ATIE, Notice of Filing (filed 11/20/08) (noting $75 charge for 12/18/07 in “Amounts denied” column).





� ATIE Spreadsheet, at pages 2-3; ATIE Frequency of Treatment form (notation that 2/1/08 charge was “not paid” and “letter stating not auth.”).





� 4/4/08 WCC (filed 4/9/08, served 4/11/08).





� 4/30/08 Controversion Notice (filed 5/2/08).





� 4/30/08 Answer to Employee’s [sic] Workers’ Compensation Claim (filed 5/2/08).





� 5/1/08 M.A. Melendrez, DC, Affidavit of Readiness for Hearing (filed 5/6/08), block 13.





� 5/30/08 R.B. Briggs, Hearing Officer (HO) to parties.





� 7/17/08 PHC Summary (served 7/22/08), at page 2.  The presiding Workers’ Compensation Officer also noticed that a second injury for the employee had been reported, injury no. 200800687, but to a different body part (right ankle), and a different insurer (Alaska National Insurance Company, (ANIC).  The two ROIs were administratively joined,  Later, ANIC moved for dismissal alleging that during the period of its coverage of the employee, a different body part had been injured and that Dr. Melendrez did not treat the employee for the right ankle injury, and had made no claim against ANIC.  ATIE and Dr. Melendrez did not oppose dismissal of ANIC, and the employee did not appear to oppose dismissal either.  The WCO found the second injury unrelated, dismissed ANIC based on the parties’ stipulation, and the ROIs were administratively separated again.  8/21/08 PHC Summary, at page 2; 8/22/08 Petition by ANIC to Dismiss (filed 8/25/08); 9/4/08 PHC Summary at page 1. 





� 7/22/08 ARH (filed 7/24/08).





� 9/4/08 PHC Summary (served 9/5/08).





� 11/4/08 M.A. Melendrez, DC, Letter “brief” to the AWCB (filed 11/5/08); 11/18/08 Hearing Proceedings (testimony and argument of Dr. Melendrez).





� 948 P.2d 454, 456-58 (Alaska 1997).





� 11/6/08 Employer’s Hearing Brief (filed 11/12/08); 11/18/08 Hearing Proceedings (argument of Ms. Scott).





� 857 P.2d 1186, 1188-91 (Alaska 1993).





� 895 P.2d 962, 965 (Alaska 1995).





� 948 P.2d 454 (Alaska 1997).





� 948 P.2d at 457-58.





�Gomes v. Klukwan Forest Products, Inc., AWCB Dec. No. 95-0114, at page 5 (Aprl 26, 1995); see also AS 23.30.095(c); 8 AAC 45.082(f) and (g); Ruttle v. F & F Construction, AWCB Dec. No. 98-0127, at 5 (May 26, 1998).





� 8 AAC 45.082(g); e.g., Crawford & Co. v. Baker-Withrow, 73 P.3d 1227, at 1229 (Alaska 2003); accord, Lewis-Walunga and Ross v. Municipality of Anchorage, AWCB Dec. No. 08-0122, at pages 51-52; Gomes, AWCB Dec. No. 95-0114 at pages 5-6 





� Id. at 7.


� For example, the CPT code for x-ray of the wrist, 3 views, CPT code 73110, lists a “total fee” of $144.14, and a “outpt fee” of $242.52.  Ingenix, Alaska Workers’ Compensation Medical Fee Schedule, at page 178, CPT Code 73110 (2004).  Dr. Melendrez billed $270 for this service on 8/31/07.  6/9/08 Melendrez Statement at page 4 (filed 11/24/08).  Because we are unfamiliar with CPT codes, this service may have been over-billed by $27.48, or $125.86.  Neither party submitted evidence on what the appropriate billings for the services rendered were, nor any evidence for us to resolve this point.  ATIE simply made a general allegation that it had “marked down” some of Dr. Melendrez’ bills, and Dr. Melendrez admitted his final billing submitted to the board had not taken these “markdowns” into account.  Neither party quantified these “markdowns,” nor identified which charges were marked down. 





� E.g., 6/9/08 Melendrez Billing Statement, at page 8 (billing $65 for service described only as “98941-22”).  We could not find this CPT code in the Alaska Workers’ Compensation Medical Fee Schedule.





� See, e.g., Jones v. Price Savers Membership Warehouse, AWCB Dec. No. 88-0343 (Dec. 13, 1988), at page 4;  Belgarde v. Nat’l Bank of Alaska, AWCB Dec. No. 90-0153 (July 12, 1990), at pages 11-12 (analyzing frequency of treatment question in context of “month of treatment”); Tisch v. Verizon Comm., Inc., AWCB Dec. No. 04-0198 (Aug. 19, 2004), at pages 8-9  (same).  But see Crawford & Co. v. Baker-Withrow, 73 P.3d 1227, 1229, n. 3 (discussing ambiguity in 8 AAC 42.082(f) as to trigger event).  Neither does the board’s Physician’s Report form specify the frequency counting trigger, injury or treatment.  See Form 07-6102 (Rev. 8/95), at page 2.





� E.g., Jones v. Price Savers Membership Warehouse, AWCB Dec. No. 88-0343 (Dec. 13, 1988), at page 4 (concluding without citation to legal authority that in 8 AAC 45.082(f), “month” means the four week period from July 21, 1988 through August 18, 2008); Morris v. Carr-Gottstein Foods, Inc., AWCB Dec. No. 91-0265, at 4 (Oct. 4, 1991)(noting parenthetically, without citation to authority, that treatment weeks 13 through 20 correspond to the “fourth and fifth month” of treatment under the regulation).





� We reached this total by adding up the charges as follows: $255 (July 4, 2007); $225 (Oct. 5, 2007);  $165 (Dec. 21, 2007); $145 (Feb. 1, 2008); $135 on 15 days (Oct. 8, 15, 22, 29, 2007; Nov. 5, 12, 19, 20; Dec. 10, 14, 17, 21, 31, Jan. 11, 14, 2008 or a total of 15 days billed at $135);  $125 on three days (Jan. 18, 21, and 28, 2007); and $90 (Dec. 3, 2007).  


� 989 P.2d 727, 731 (Alaska 1999).
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