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ALASKA WORKERS' COMPENSATION BOARD
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Juneau, Alaska 99811-5512

	PATRICIA R. STAVRINIDES, 

          Employee, 

              Claimant,

          v. 
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	FINAL DECISION AND ORDER

AWCB Case No.  200519684
AWCB Decision No. 09-0019 

Filed with AWCB Anchorage, Alaska

on February 3, 2009


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim on December 3, 2008 in Anchorage, Alaska.  Patricia Stavrinides (claimant), who represents herself, did not appear for the scheduled morning hearing.  Attorney Robert Griffin represented the self-insured employer (employer).  After the hearing in the morning was completed, the record closed.  The claimant arrived for the hearing in the afternoon.  Therefore, the record was reopened to receive the claimant’s testimony.  Because the claimant did not participate in the morning hearing, the record was held open to allow the claimant to listen to a recording of the morning proceeding, and supplement the record with her written response, and for receipt of the employer’s response to the claimant’s supplement to the record.  The claimant’s supplement to the record was filed on December 7, 2008, and the employer’s response was filed on December 16, 2008.  We closed the record after further deliberations when we met on January 6, 2009.


ISSUES
1. Whether the claimant is entitled to an award of temporary total disability (TTD) benefits, after August 26, 2006, pursuant to AS 23.30.185.

2. Whether the claimant is entitled to permanent partial impairment (PPI) pursuant to 
AS 23.30.190.

3. Whether the claimant is entitled to an award of additional medical benefits, pursuant to 
AS 23.30.095.

4. Whether the claimant is entitled to an eligibility evaluation under AS 23.30.041.


SUMMARY OF THE EVIDENCE
I. MEDICAL AND FACTUAL HISTORY

The claimant worked for the employer as a cashier starting in January 2005, and her wrists started to hurt in August, September and October of that year.
  She filed a Report of Occupational Injury or Illness (ROI) on October 26, 2005, which was filed on November 15, 2005.
  The claimant was seen by Paul Forman, M.D., on October 25, 2005, at Providence Seward Medical Center (PSMC).
  She complained of tingling and numbness in her hands, which were worse at the end of the work day.
  She also reported the symptoms awoke her at night, and included electric tingling, which shot up her arms.
  Dr. Forman diagnosed the claimant with bilateral carpal tunnel syndrome (CTS), which he opined was the result of the repetitive lateral movement from her work as a cashier.
  He indicated her prognosis for recovery was good, and she would probably be able to return to her regular job.
  He released her to work, with restriction on lateral repetitive motion of the wrists only.
  Dr. Forman prescribed cock-up splints to be worn day and night for a month.
  He released her to her regular work, but advised her if she did not improve, she might have to seek a different kind of work with less wrist-dependent repetitive motion.

On November 29, 2005, the claimant was seen by Dr. Forman for follow up, at which time she reported her CTS symptoms were worsening, and her request for different work duty had been denied by her employer.
  Dr. Forman placed the claimant on light duty, with limited lateral upper extremity movement and no wrist rotation movements for two weeks.
  He planned to evaluate her again in two weeks.
  When seen on December 22, 2005, the claimant reported she had been on light duty with no wrist activity for two to three weeks, and her symptoms were not worsening.
  She also reported wearing her splints 24 hours per day, and that the ibuprofen she was taking helped her symptoms.
  Dr. Forman noted the claimant had pain on flexion of her wrists, especially on the left, and that the sensory and motor findings were intact.
  He prescribed two more weeks of light duty work and referred her for physical therapy.

The claimant was seen by Patricia Beals, Physical Therapist (PT) on December 22, 2005.
  Ms. Beals prescribed a second set of braces, so that the claimant would have braces for both work and rest, and gave her an ultrasound treatment.
  Ms. Beals planned a course of four to eight sessions of therapy, two times per week.

On January 5, 2006, the claimant saw Dr. Forman for follow up.
  The claimant reported she had been participating in physical therapy, including ultrasound and massage treatments, which, in addition to her new splints, had improved her symptoms in her right wrist, although her left wrist was unchanged.
  The claimant reported to Dr. Forman that her employer’s workers’ compensation claims representative had been bothering her, and making accusation that the claimant’s symptoms were not from work-related activities.
  She reported to Dr. Forman that the claims representative accused her of having a home sewing business, carrying water with a pitcher, and working as a flagger, all of which were the cause of her condition rather than her work with the employer.
  She reported to Dr. Forman she sewed less than two hours per month and did not have a business, and carried less than one bucket of water per day, which does not involve repetitive motion.
  She further reported the job as a flagger does not involve repetitive motion either.
  Finally, she also stated she did not have any symptoms of CTS prior to her work with the employer.
  Dr. Forman advised the claimant she could increase her ibuprofen to 800mg, three times per day, and to continue physical therapy.
  He kept her on light duty work, allowing lifting and stocking activities, as long as no repetitive lateral motion was involved.
  He planned further diagnostic studies if she was not improved in one month.

The claimant was seen again by Dr. Forman on February 8, 2006, at which time she reported her right wrist was almost normal, but the left wrist continued to be symptomatic.
  Dr. Forman continued the claimant’s physical therapy and work restrictions, and planned to see her in one month.
  On February 22, 2006, Dr. Forman, responding to the employer’s inquiries, stated the claimant would be able to perform her cashier/checker job in a graduated return to work program, to be determined at her next follow up examination.

On February 28, 2006, the claimant was seen for hypertension by James Lord, M.D., who noted the claimant had started the diuretic hydrochlorothiazide one week prior.
  He noted her hypertension had improved, although it was still elevated.
  

Dr. Forman evaluated the claimant on March 9, 2006, at which time she reported her right wrist was normal, but her left wrist still could not tolerate a full day of cashier work.
  Dr. Forman wrote instructions for the claimant to return to cashier work for two hours out of her eight hour shift for the next two weeks, then to increase her hours of cashier work by two hours per day in two week increments so that she would be back to full time cashier work in eight weeks.
  Dr. Forman also referred her for nerve conduction testing, and, in view of the lack of improvement in the left wrist, planned to refer her to an orthopedic surgeon for carpal tunnel release surgery if the left wrist showed decreased nerve conduction.
  He also referred her for continued physical therapy for one month.

On March 22, 2006, on referral from Dr. Forman, physiatrist Larry Levine, M.D., performed electrodiagnostic studies, which showed severe bilateral carpal tunnel syndrome.
  Dr. Levine noted the claimant was having increased pain in her hands; more on the left, with radiation of the pain up the left arm, and increased weakness in her hands.
  Dr. Levine opined the claimant had failed conservative therapy and required surgical decompression to preserve current function.
  On March 24, 2006, Dr. Forman returned the claimant to light duty, with no cashier duties until after an evaluation for surgery.

On March 27, 2006, the claimant was evaluated by orthopedic surgeon Marc Kornmesser, M.D., who diagnosed her with severe bilateral carpal tunnel syndrome.
  Dr. Kornmesser recommended surgery for carpal tunnel release on the left wrist,
 which he performed on April 20, 2006.
  On May 1, 2006, the claimant was evaluated by Dr. Kornmesser in the first postoperative visit.
  The claimant complained of occasional shooting pains up her left forearm and some tenderness in the left palm, but reported her right wrist was improving.
  On physical exam, Dr. Kornmesser noted sensation in the left hand was completely intact, motor strength was five out of five, as was thumb abduction.
  Dr. Kornmesser opined the claimant was doing well status post left carpal tunnel release surgery.
  He also recommended postponing surgery on the right wrist, as it was improved.
  On May 18, 2006, Dr. Kornmesser released the claimant to work starting May 22, 2006.
  When he evaluated the claimant again on May 31, 2006, he noted she was doing well and not having any numbness in her fingers.
  She reported she still had shooting pains in her wrist, and her wrist and hand were still weak.
  Dr. Kornmesser noted she had normal light touch sensation in her fingers.
  He opined she would reach maximal medical improvement in about two weeks, at which time a PPI rating would be performed, as well as a physical capacity evaluation (PCE).
  He released her to work on May 31, 2006, with a lift limit of three pounds occasionally, and instructions to avoid repetitive motion in the left hand and wrist.

On referral from Dr. Forman, the claimant was evaluated in a PCE on June 13, 2006, by occupational therapist John DeCarlo.
  Mr. DeCarlo found the claimant’s performance on the PCE did not meet the medium physical demand classification for a checker.
  He opined even if she could tolerate the checker job description strength wise, the PCE showed she was unable to tolerate repetitive activities.
  He noted as the lifting activities progressed, her performance diminished.
  Mr. DeCarlo noted the claimant had a positive Finkelstein test,
 and pain to resisted thumb extension and abduction, which ran along the radial wrist, indicative of De Quervain’s tenosynovitis.

Dr. Kornmesser released the claimant to work on June 16, 2006, with restriction to light duty with the left hand, and avoiding heavy, repetitive motion of the wrist and hand.
  The claimant was seen for follow up on June 14, 2006.
  Dr. Kornmesser noted the claimant was diagnosed with first dorsal compartment tenosynovitis, which she reported had flared up since she was assigned to the delicatessen department at employer’s.
  Dr. Kornmesser noted the claimant reported the first dorsal compartment tenosynovitis had been a component of her wrist pain for some time.
  He prescribed physical therapy and splinting with a thumb spica splint.
  He also offered her an injection, which resulted in excellent pain relief.
  The claimant participated in physical therapy, consisting of ultrasound treatment and active range of motion exercises for the wrist and thumb.
  Physical therapy was planned for one to two times per week for eight weeks.

At the employer’s request, the claimant was evaluated in an employer’s medical evaluation (EME) by physiatrist Stephen Marble, M.D., on August 5, 2006.
  Dr. Marble reviewed the claimant’s medical records and conducted an in-person examination.
  He noted the claimant did not complain of pain, numbness, tingling or weakness in her hands, and that she felt the outcome of the left carpal tunnel release surgery performed in April of 2005, was good, with a 70 percent reduction in pain.
  He also indicated she was participating in occupational therapy.
  The claimant did complain of ongoing stabbing and aching in the left radial wrist.
  On physical examination, Dr. Marble found the range of motion of the cervical spine, shoulders and elbows was normal.
  The range of the motion of the wrists was symmetrical, although the claimant reported aggravation of the radial left wrist pain on ulnar deviation and a formal Finkelstein test.
  Palpation over the thumb extensor tendons revealed tenderness.
  

Dr. Marble diagnosed the claimant with bilateral CTS, with a negative clinical presentation on the day of the EME, status post left carpal tunnel release, and De Quervain’s tenosynovitis.
  He opined neither the claimant’s CTS nor De Quervain’s tenosynovitis were work-related, but rather related to heredity, age, weight, wrist ratio, and fluid retention, and the claimant’s weight gain.
  He noted the claimant had a history of chronic ibuprofen use prior to the claim, which he speculated caused fluid retention and exacerbated hypertension.
  Dr. Marble noted the claimant’s right carpal tunnel symptoms improved following reduction in her use of ibuprofen and diuresis with hydrochlorothiazide.
  He also indicated the claimant’s blood glucose levels were borderline, so a metabolic disorder might be contributing to her problem.
  Dr. Marble opined the work injury of October 10, 2005, was not a substantial factor in either her CTS or her De Quervain’s tenosynovitis medical conditions.
  He further opined she was medically stable and did not qualify for a permanent partial impairment (PPI) rating.

The claimant participated in physical therapy until August 23, 2006, when her workers’ compensation coverage was discontinued, so she was no longer able to attend.
  She reported the physical therapy had decreased her symptoms from her De Quervain’s tenosynovitis.

On January 30, 2007, the claimant was evaluated for her persistent left wrist pain by Douglas Kurata, M.D., at PSMC.
  A wrist x-ray was performed on the claimant’s left wrist, and the x-ray demonstrated degenerative changes to the carpal radial joint and navicular bone, as well as carpal and first metacarpophalangeal osteoarthritis.
  Dr. Kurata opined her symptoms were more consistent with degenerative arthritis, but referred her for consultation with Dr. Kornmesser.
  

Dr. Kornmesser evaluated the claimant on February 19, 2007.
  She reported recurrent pain from her De Quervain’s tenosynovitis, and difficulty lifting with her left wrist.
  Dr. Kornmesser referred her for physical therapy and a custom thumb spica splint, and recommended non-steroidal anti-inflammatory medication.

The claimant was evaluated in a second independent medical evaluation (SIME), by physiatrist Neil Pitzer, M.D., on October 3, 2007.
  Dr. Pitzer reviewed the claimant’s medical records and conducted an in-person examination.
  He indicated she complained of current left-handed pain, especially over the radial aspect of the thumb, but did not complain of numbness.
  She also complained of pain over the radial aspect of the left wrist.  The claimant reported her pain level was 3 out of 10 on her best days, and 8 of 10 on the worst days.
  

Dr. Pitzer noted the claimant had ongoing left wrist pain after the work injury on October 10, 2005.
  He further indicated she did have some pain over the radial aspect of the left wrist, and some mild extensor tendinitis of the left thumb.
  He opined her pain along the radial aspect of her left wrist was due to osteoarthritis rather than any extensor tendinitis caused by repetitive motion.
  He diagnosed her with left wrist osteoarthritis with mild De Quervain’s tenosynovitis.
  He indicated the work injury was not a substantial cause in the development of her bilateral upper extremity conditions of bilateral CTS or arthritic changes.
  Dr. Pitzer indicated the claimant had reached medical stability on June 14, 2006,
 and did not warrant a PPI rating.  He further opined she did not require any further diagnostic testing or medical care.
  He found she was capable of returning to her previous employment.
  
On October 1, 2008, the claimant saw Dr. Forman for follow up.
  She reported continued left forearm pain and difficulty functioning with that arm.
  Dr. Forman diagnosed possible chronic tendinitis and referred her to Dr. Levine.

The claimant again saw Dr. Levine on October 23, 2008,
 and he performed electrodiagnostic studies, which showed a light residual left carpal tunnel syndrome of minor severity.
  On physical examination, Dr. Levine noted there was diffuse weakness to the left arm throughout, particularly with elbow and wrist extension, as well as shoulder girdle movement.
 He also noted her grip was definitely diminished on the left as compared to the right.
  Dr. Levine indicated Finkelstein testing was positive on the left, and there was tenderness over the De Quervain tendons of the left.
  Because the claimant reported weakness, and the clinical exam showed some weakness, Dr. Levine decided to further evaluate her.
  At Dr. Levine’s request, MRI’s of the left arm and the cervical spine were performed.  The MRI of the left upper extremity showed a normal brachial plexus and degenerative changes of the left shoulder with a small effusion.
  It was noted there was mild osteoarthritis at the acromioclavicular joint, with some spurring.
  The MRI of the cervical spine demonstrated significant multilevel disk degeneration with minor anterolisthesis at C-5, as well as uncovertebral spurring in scattered neural foraminal stenoses, most pronounced at C4-5 bilaterally and at C5-6 on the left.
  Dr. Levine diagnosed the claimant with a slight residual from her CTS on the left and De Quervain’s tenosynovitis, and recommended referral to one of the hand surgeons for possible decompression of the tendon sheath for the De Quervain’s tenosynovitis.

The employer wrote a letter to the Board on October 25, 2007, requesting clarification of Dr. Pitzer’s October 3, 2007 SIME report, requesting correction of errors created by the voice recognition system used by Dr. Pitzer.
  A corrected copy of Dr. Pitzer’s SIME report was filed with the Board on November 5, 2007.

On November 13, 2008, Dr. Levine reviewed an EME report, as well as the SIME report of Dr. Pitzer.
  Dr. Levine indicated he did not disagree with the opinions of Dr. Pitzer as expressed in his SIME report.

II. PROCEDURAL HISTORY

The claimant filed a Report of Occupational Injury or Illness (ROI) on October 26, 2005, which was filed on November 15, 2005.
  She described her injury as bilateral CTS, due to repetitive movement injury of the right and left wrists when cashiering at high speed.
  The employer accepted the injury and paid medical and time loss benefits through June 15, 2006, at which time it controverted time loss benefits after June 15, 2006, based on the claimant’s release to light duty work, which was available with the employer.
  The employer controverted all benefits on August 22, 2006, based on the August 5, 2006 EME conducted by Dr. Marble.
  On October 10, 2006, the claimant filed a workers’ compensation claim (WCC), listing her injury as bilateral CTS and De Quervain’s tenosynovitis, due to repetitive use injuries in the course and scope of her employment.
  Attorney Michael Patterson entered an appearance on behalf of the claimant on October 10, 2006.
  The claimant requested a vocational rehabilitation evaluation, an SIME, total temporary disability (TTD), PPI, medical benefits, and attorney fees.
  On November 23, 2006, attorney Robert Griffin entered an appearance on behalf of the employer,
 and filed an answer to the claimant’s WCC, denying all claims.
  The employer filed another controversion on December 7, 2006, denying all benefits based on Dr. Marble’s EME report.
  On June 26, 2007, the parties stipulated to an SIME.
  On April 25, 2008, Attorney Patterson withdrew from representing the claimant,
 but again entered an appearance on June 17, 2008.
  The claimant filed an Affidavit of Readiness for Hearing (ARH) on June 18, 2008.  On June 23, 2008, Attorney Michael Patterson again withdrew from representing the claimant.
  The employer filed its opposition to the claimant’s ARH on June 27, 2008, stating discovery was not complete, among other reasons.
  On August 15, 2008, the employer filed a petition to compel the claimant to sign releases.
  A Pre-hearing Conference was held on September 22, 2008, to discuss the employer’s petition to compel the signing of the releases, but the claimant had already signed the releases and served them on the employer.
  A hearing date of December 3, 2008 was set, with the issues for hearing being identified as follows:  1) TTD from August 22, 2008, 2) PPI; 3) Medical Costs; 4) Review of Reemployment Benefit Eligibility; and 5) the claimant’s contest of the SIME report of Dr. Pitzer.

III. DEPOSITION AND HEARING TESTIMONY

A.  Claimant’s Deposition and Hearing Testimony

The claimant testified she was hired by the employer as a cashier in January, 2005, and that she worked 24 hours per week initially, but her hours were increased to 32 to 40 per week.
  She testified her wrists started to hurt in August, September, and October, 2005, and she first notified the employer of her wrist problems in the middle of August, 2005, when she told her immediate supervisor.
  She further testified she reported her wrist pain to her immediate supervisor just about every week.
  The claimant testified she first sought medical treatment in October, 2005, when she saw Dr. Forman.
  She testified Dr. Forman put her on light duty work, and the employer gave her a light duty position as a greeter in late November, 2005.
  She further testified she was unable to work from March 26, 2006 until May 21, 2006, and her doctor kept her off work for that period.
  She testified the problems that kept her off work prior to the surgery were pain in both wrists, and a shooting pain on the left wrist that when up into the arm.
  The claimant testified after the left wrist surgery on April 20, 2006, the pain from the carpal tunnel went away, but that she still had pain going up her arm.
  She testified she did not receive a diagnosis for this shooting pain until the occupational therapist suggested it was De Quervain’s tendonitis.
  The claimant testified she thought this shooting pain on the left was part of her carpal tunnel, but it continued to get worse, after the surgery.
  She also testified the pain in her right wrist stopped bothering her when she was put on light duty as a greeter in December, 2005.
  She testified the only problem she now has with her right wrist is that it is not as strong and the grip is not as good.
  The claimant also testified the De Quervain’s tenosynovitis is an ongoing problem, such that she cannot use her left hand to pick things up.
  

At hearing, the claimant testified her position with the employer is the only job she has ever had in which she performed repetitive motion.  She also testified she felt she was treated poorly by the employer, and the reason her problem went on for so long was the way the employer handled the situation.  She testified she was scolded by the employer after she consulted a doctor for her CTS and was told she should have seen the employer’s nurse first, who would diagnose her condition over the phone.  She testified if she had been rotated to a different job with the employer, her condition would not be as bad as it is. 

Concerning her light duty positions, the claimant testified she worked two light duty positions with the employer after her injury, the first as a greeter, and the second in the deli.  She testified she refused the offer of a light duty position after her surgery, as the manager Mr. Bailey told her she would have to stand at the door to say hello, and nothing else.  She testified since she knew many of the people coming into the store, she would not be able to limit her greeting to people to a simple hello, so she refused the job.  The claimant testified she worked as a flagger from early June, 2006 until the end of July, 2006.  She testified she received unemployment from August, 2006 until March, 2007.

The claimant testified no doctor had told her the De Quervain’s tenosynovitis was related to repetitive motion or her work with the employer, but Dr. Jensen, a hand surgeon, told her it might be.  She again testified she had the symptoms of De Quervain’s tenosynovitis while she was working with the employer.

The claimant testified she currently worked as a housekeeper, but she does not use her left hand, as there is no grip strength.  She testified she was aware Dr. Marble, Dr. Pitzer, and Dr. Levine all opined the De Quervain’s tenosynovitis is not work related.  She also testified she contested Dr. Pitzer’s SIME report because she could not understand it.
B. Stephen Marble, M.D.’s Hearing Testimony

Dr. Marble testified at hearing that subsequent to his August, 2006 evaluation, he had reviewed the reports and records of Dr. Levine, Dr. Pitzer, and Dr. Kornmesser concerning the claimant, as well as the October 2008 left upper extremity and cervical spine MRI’s.  Dr. Marble then testified, consistent with his August, 2006 EME report, that the claimant’s diagnosis of De Quervain’s tenosynovitis was not work related, as it was first reported in June, 2006.  He based his opinion on her development of the CTS in October, 2005, and the fact she was not performing the cashier job from November, 2005 until June, 2006.  He also testified the De Quervain’s tenosynovitis is due to arthritis, which was diagnosed by Dr. Kornmesser and documented by x-ray.  He testified the claimant was medically stable in August, 2006, when he evaluated her for the EME report, that she had no permanent impairment, and required no further medical treatment.  Dr. Marble testified the claimant is capable of performing the light duty job of door greeter. 

IV. POSITIONS OF THE PARTIES

A.  Claimant

The claimant submitted a supplement to the record after listening to a recording of the hearing conducted the morning of December 3, 2008.
  The claimant argued she felt her CTS and De Quervain’s were work related, as she had no symptoms of CTS or De Quervain’s tendonitis prior to her position with the employer, nor had she had jobs that required repetitive motion.  She further argued the symptoms of De Quervain’s tenosynovitis first occurred when she was working for the employer, but she thought it was part of the CTS.  She maintained Dr. Jensen told her tendonitis is not generally accepted as work related, but since the conditions (CTS and De Quervain’s) showed up together, one was not separated from the other.

The claimant also argued she was treated badly by the employer after her work injury, and a very hostile work environment was created.  She maintained the employer should change the way it treats its labor force.
B.  Employer

The employer maintained it paid all the claimant’s workers’ compensation benefits up until it controverted further benefits on August 22, 2006, based upon Dr. Marble’s EME report.  The employer argued the claimant is not entitled to any PPI benefits, as Dr. Marble, Dr. Pitzer, and Dr. Levine are all in agreement the claimant has no PPI due to her work injury.  The employer argued she is not entitled to any TTD benefits after June 14, 2006, as there is no evidence she was taken off work after June 14, 2006.  The employer maintained the claimant is not entitled to any medical costs after August, 2006, as there is no evidence her condition after August 2006 is work related.  The employer also argued the claimant is not entitled to a reemployment eligibility evaluation as she worked after her work injury as a flagger, she is currently working as a housekeeper, and she refused a light duty position offered by her employer.  In addition, since she has no PPI, she is not entitled to a reemployment evaluation, the employer argued.

The employer submitted its December 16, 2008 response to the claimant’s December 7, 2008 supplement to the record, arguing a number of the allegations contained in the claimant’s supplement to the record concern her perception of her work place and are not probative of any issues before the Board in her WCC.
  In addition, the employer contended the claimant’s statement her tendonitis showed up at the same time as her CTS is in stark contrast to the medical records, which show it was not until June 14, 2006, that the diagnosis of tendonitis was made.
  The employer also argued there was no medical evidence in the record the claimant’s current condition was related to the work injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  PRESUMPTION ANALYSIS

AS 23.30.095(a) provided, in part, at the time of the claimant’s injury:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years form and after the date of injury to the claimant.  However, if the condition requiring treatment, apparatus or medicine is a latent one, the two-year period runs from the time the claimant has knowledge of the nature of the claimant’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured claimant has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require….

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  We utilize a three-step analysis when applying the presumption of compensability.
  

The presumption attaches if the claimant makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  To make a prima facie case, raising the presumption of compensability, the claimant must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  "[I]n claims 'based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

At this stage in our analysis we do not weigh the witnesses’ credibility.
  If we find such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the claimant need not produce any further evidence and he prevails solely on the raised but un-rebutted presumption.
  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the claimant's injury entitles him to compensation benefits.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  

Once the employer produces substantial rebuttal evidence, at the third stage of the analysis, the presumption of continuing compensability for the claimed benefits drops out, and the claimant must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the claimant's favor.
  

The Alaska Supreme Court decades ago defined the quantum of “substantial” in its decision Kessick v. Alyeska Pipeline Serv. Co.,
  in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.

We shall apply the above described presumption analysis to the issues in this case: TTD; PPI; medical benefits; and eligibility evaluation.

II. TTD BENEFITS

The claimant requests TTD benefits for her work injuries, from August 26, 2006 and continuing.  At the time of the claimant's injury, the Alaska Workers' Compensation Act defined "disability" as "incapacity because of injury to earn the wages which the claimant was receiving at the time of injury in the same or any other employment."
  The Act provided for benefits at 80% of the claimant's spendable weekly wage while the disability is "total in character but temporary in quality,"
 but did not define TTD.  

Nevertheless, the Alaska courts long ago defined TTD for its application in our cases.   In Phillips Petroleum Co. v. Alaska Industrial Board,(“Phillips Petroleum”)
 the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."  The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

As noted above, the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The presumption attaches if the claimant makes a minimal showing of a preliminary link between the disability and employment.
  

Pursuant to the Alaska Supreme Court’s decision in Phillips Petroleum, “the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.”
  Medical stability was defined at the time of the claimant’s injury as follows:

“medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence….

We find the time the claimant cannot reasonably expect further objectively measurable improvement from additional medical treatment is equivalent to the definition of medical stability in AS 23.30.395(21).  We find the employer is liable for TTD benefits while the claimant was neither  medically stable nor released to work by her physician.
In the instant case, the claimant is claiming TTD benefits for the period from August 26, 2006 and ongoing.  Applying the presumption analysis to the claimant's requested TTD benefits, we find she has raised the presumption of compensability, based on her own testimony the 
De Quervain’s tenosynovitis developed while she worked at the employer’s, and she was disabled as she could not use her left hand due to the De Quervain’s tenosynovitis.

At the second stage of the presumption analysis, the employer argues it has rebutted the presumption.  Dr. Marble opined the claimant was medically stable as to her CTS as of August 5, 2006, and that the claimant’s work with the employer is not a substantial factor in causing either the CTS or the De Quervain’s tenosynovitis.  Dr. Pitzer opined the claimant was medically stable as to her CTS on June 14, 2006, and the CTS, the De Quervain’s tenosynovitis, and the left wrist osteoarthritis, were not work related.  Dr. Levine indicated he did not disagree with Dr. Pitzer’s opinions.  In addition, the employer argues it has rebutted the presumption as Dr. Kornmesser released the claimant to work on June 16, 2006, with restriction to light duty, and the claimant testified and the administrative record reflects she was offered a light duty job as a greeter by the employer, which she refused.  We find the employer has rebutted the presumption based on the opinions of doctors Marble, Pitzer, Levine, and Kornmesser.  

At the third stage of the presumption analysis, as an initial matter, we find the work injury is not a substantial factor in the claimant’s CTS after August 5, 2006, or a substantial factor in her De Quervain’s tenosynovitis, or osteoarthritis of the left wrist.  We therefore find the claimant is unable to prove by a preponderance of the evidence she is entitled to TTD from August 26, 2006, and ongoing.  We find doctors Marble and Pitzer are both credible, based on their expertise and thoroughness of their reports.
  Although the claimant contested Dr. Pitzer’s SIME report, based on the fact she did not find it understandable, we find the report is clear, thorough, and understandable.  We also rely on the medical reports of treating physicians Dr. Levine and Dr. Kornmesser, based on their expertise and familiarity with the claimant’s condition.
  In summary, we find, based on the preponderance of the evidence in the record, the claimant was released to light duty work on June 16, 2006, but refused the light duty position offered to her by the employer.  We find her CTS condition was medically stable by August 5, 2006.  We shall deny and dismiss the claimant’s request for TTD benefits after August 26, 2006.

III. PERMANENT PARTIAL IMPAIRMENT

AS 23.30.190 provides, in relevant part:
(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the claimant's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum,  except as otherwise provided in AS 23.30.041 . . . ."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .

(c) The impairment rating determined under (a) of this section shall he reduced by a       permanent impairment that existed before the compensable injury.

As noted earlier, the presumption of compensability applies to all claims for benefits.
  We find that under AS 23.30.190, a determination of whether a permanent impairment exists and the degree of impairment must be made “strictly and solely” under the AMA Guides.
  
Applying the presumption analysis to the claimant’s request for PPI benefits, we find the claimant has a 0% PPI rating from both Dr. Marble and Dr. Pitzer.  In addition, we find Dr. Levine agreed with the opinions of Dr. Pitzer as stated in his October 3, 2007 SIME report.  Therefore, the claimant has failed to raise the presumption that she is entitled to and PPI benefits for her CTS condition.  We shall deny and dismiss the claimant’s request for PPI benefits.  

IV.  MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires….

8 AAC 45.082(d) provides in pertinent part:

Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an claimant's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives … an itemization of the dates of travel and transportation expenses for each date of travel.”

The presumption of compensability under AS 23.30.120(a) also applies to claims for medical benefits.
 Treatment must be reasonable and necessary to be payable under 
AS 23.30.095(a).

At the first stage of the presumption analysis, we find, based on the testimony of the claimant and the medical reports of Dr. Kornmesser, which show the claimant reported to him the tenosynovitis flared up while she was working in the delicatessen department with the employer, that the record contains sufficient evidence to raise the presumption of compensability for the medical benefits requested by the claimant.

At the second stage of the presumption analysis, we find the EME report and testimony of EME physician Marble, as well as the SIME report of Dr. Pitzer, and the opinion of Dr. Levine as expressed in his November 13, 2008 clinic note, rebut the presumption of compensability for the claimant’s requested medical benefits.  Dr. Marble opined the claimant’s CTS was medically stable and required no further treatment as of August 5, 2006, but that in any event neither her CTS nor her De Quervain’s tenosynovitis were related to her work with the employer.  Dr. Pitzer opined she did not require additional treatment for her CTS condition, and neither her De Quervain’s tenosynovitis, or her left wrist osteoarthritis was work related.  Dr. Levine indicated his agreement with Dr. Pitzer’s opinion.  We find, based on the opinions of doctors Marble, Pitzer, and Levine, the employer has rebutted the presumption.

At the third stage of the presumption analysis, we find the claimant has failed to prove her work injury is a substantial factor in her current disability or need for medical treatment.  Although the claimant testified at hearing Dr. Jensen told her the De Quervain’s tenosynovitis might be work related, this opinion is speculative and, in addition, is hearsay without corroborating direct evidence such that it can be relied upon to support a finding.  The Board finds no medical records from Dr. Jensen in the record.  In addition, even if this opinion were accepted, it is directly contradicted by the opinions of doctors Marble, Pitzer and Levine, on whose opinions the Board has chosen to rely, based on their expertise the thoroughness of their reports, and in the case of the treating physicians, their familiarity with the claimant’s condition.  Therefore, we find, based upon the entire record, especially the opinions of doctors Marble, Pitzer, and Levine, the claimant is not entitled to further medical benefits for her CTS condition, her De Quervain’s tenosynovitis, or her left wrist osteoarthritis.  We shall deny and dismiss the claimant’s request for medical benefits.

V. REEMPLOYMENT BENEFIT ELIGIBILITY EVALUATION

AS 23.30.041 provided, at the time of the claimant’s injury, in relevant part:

(e)  An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less that the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” for

(1)  the employee’s job at the time of injury; or

(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, 

(f)  An employee is not eligible for reemployment benefits if 

(1)  the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages a the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market.

….

(3)  at the time of medical stability no permanent partial impairment is identified or expected.

….

The claimant has requested a reemployment benefit evaluation.  At the first stage of the presumption analysis, we find she has raised the presumption she is entitled to the requested benefits based on the June 13, 2006 PCE, which found she did not meet the medium physical classification for a checker, and Dr. Kornmesser’s work release to light duty work with weight and repetitive motion restrictions.

At the second stage of the presumption analysis, we find the employer has rebutted the presumption, for three reasons.  First, under AS 23.30.041(e)(2), the claimant is eligible for rehabilitation benefits if a physician predicts she will have permanent physical capacities that are less than her job at the time of injury, or for other jobs that exist in the labor market that she has held or received training for with 10 years prior to the work injury, as long as she has held them long enough to obtain the skills to compete in the labor market.  Although the June 13, 2006 PCE revealed the claimant was limited to light work, she was still able, and did, return to work as a flagger from June 2006 until late July 2006, and this is a job she has performed before.  In addition, she is currently working as a housekeeper.  Because the claimant was able to return to a job she has held within the last 10 years prior to the work injury, we find she is not eligible for reemployment benefits.

Second, under AS 23.30.041(f)(1), the claimant is not eligible for a reemployment evaluation if she refused the offer of a job within her predicted post-injury physical capacities at an appropriate wage, and that employment prepares the employee to be employable in other jobs within the labor market.  We find, based on the claimant’s refusal to accept the employer’s offer of employment as a greeter, if that offer was at an appropriate wage and if such employment would prepare her for other jobs in the labor market, the claimant is not eligible for a reemployment benefits.

Finally, based upon our finding that the claimant does not have a PPI related to her work injury, under AS 23.30.041(f)(3), we find the claimant is not eligible for reemployment benefits.  Based upon the record in this case, no physician found that the claimant had a PPI at the time of medical stability.

At the third stage of the presumption analysis, we find the claimant is unable to prove by a preponderance of the evidence she is entitled to reemployment benefits or an eligibility evaluation.  We find the claimant was offered employment within the employee’s predicted physical capabilities at an appropriate wage, but the employee chose not to remain in that employment.  Further, as we have already found a PPI was not identified, the claimant has been unable to prove her entitlement to an evaluation by a preponderance of the evidence.
For the reasons listed above, we find the claimant is not entitled to reemployment benefits.  We shall deny and dismiss the claimant’s request for reemployment benefits or a reemployment benefits.


ORDERS

1. The claimant’s request for TTD benefits pursuant to AS 23.30.185 is denied and dismissed.

2. The claimant’s request for PPI benefits under AS 23.30.190, is denied and dismissed.

3. The claimant’s request for additional medical costs, pursuant to AS 23.30.095, is denied and dismissed. 

4. The claimant’s request for a reemployment eligibility evaluation under AS 23.30.041, is denied and dismissed.

5. The corrected copy of Dr. Pitzer’s October 3, 2007 SIME report shall be served on the parties with this Decision and Order.

Dated at Anchorage, Alaska on February 3, 2009.
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