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We heard Employer’s appeal of the Reemployment Benefits Administrator (RBA) Designee’s (RBA Designee) November 21, 2008 decision finding Employee eligible for vocational reemployment benefits in Anchorage, Alaska on January 22, 2009.  Attorney Benjamin Crittendon represented Employee.  Paralegal Steven Nelson represented Employer and Insurer.   We closed the record at the hearing’s conclusion.

ISSUE

Did the RBA Designee abuse her discretion in determining Employee eligible for reemployment benefits on November 21, 2008, pursuant to AS 23.30.041(d-f)?  

SUMMARY OF THE PARTIES’ ARGUMENTS

We address six arguments by Employer.  In support of its position that the RBA Designee abused her discretion, Employer argued:

1) The RBA Designee erroneously determined eligibility notwithstanding Employer's controversion on “compensability grounds” pursuant to AS 23.30.022.

2) The RBA Designee erroneously concluded Employee was entitled to vocational rehabilitation given the “weight of the evidence,” pursuant to the “substantial evidence” standard. 

3) The RBA Designee erroneously relied upon an “inaccurate” ten-year work history, pursuant to AS 23.30.041(e)(2). 

4) Substantial evidence demonstrates Employee is “not credible” pursuant to AS 23.30.022 and AS 23.30.122.

5) The RBA Designee abused her discretion by not reviewing and considering “all available evidence,” and therefore, the decision is not supported by substantial evidence.

6) The RBA Designee abused her discretion by not meeting the Board's timeline for completing the eligibility evaluation on remand from the Board's October 1, 2008 decision (Stackhouse I).

Employee argued generally that the RBA Designee’s decision was supported by substantial evidence and Employer failed to meet its burden of proof.  Employee suggests the issue on appeal is more specific than suggested by Employer: Whether the RBA Designee abused her discretion in considering Mr. Stackhouse’s ten-year work history as supplemented and revised on remand.  Employee argued the RBA Designee's decision was supported by substantial evidence because she considered all “reasonably available” past information concerning Employee's work history.  He suggests the short-term job Employee held post-injury does not prove he does not need retraining.  Lastly, Employee claimed Employer has not been prejudiced by its inability to secure the rehabilitation specialist's deposition in this case, and suggests the Board can rely upon the RBA's report, which stands on its own.

CASE HISTORY AND EVIDENCE SUMMARY

This is the second time this case has come before the Board on the same, preliminary issue.  We cite here only facts relevant to the issues pending before the Board or needed for a basic factual understanding.  Employee was injured on or about January 24, 2007 while at work for Employer.
  The event leading to the injuries remains undisputed; that is, Employer has never argued the event did not happen as Employee described it or that he was not injured in the event.  Employee was underneath a “cat train,” lying on the ground performing his duties when the “cat operator” started moving the train.
  In an effort to scramble out from underneath the cat train and avoid being crushed, Employee testified he “bent [his] head and neck and rolled out.”
  In doing so, Employee alleges he injured his neck, shoulder, and “face” -- the latter specifically referring to his eye glasses and dentures.
  In the latter regard, Employee claims he broke his glasses, cut the inside of his mouth, and damaged his dentures.  The event happened “very quickly” according to his report, but Employee thought he was hit on the right jaw, and “maybe caught a little at the top” of his head.  He believes his arctic cold weather “mouthpiece” was “jammed” and may have hit and broken his dentures.
  Employee’s “adrenaline was pumping” and he is not sure what he hit or how he got hit but testified he knew he “got a good hit.”
  Someone brought his glasses to him he said; the frame was bent and broken, and one of the lenses had been popped back into place.
  Employee said he discovered the next day while eating that his dentures were cracked because they broke as he was chewing.
  

According to the medical records in the Board's file, Employer representatives took Employee to its physician at Dimond Medical Clinic and on January 29, 2007, T. Ligus, M.D. opined Employee suffered a work-related cervical strain, which was the direct result of his work duties.  Dr. Ligus restricted Employee from all work until he was rechecked on February 2, 2007.
  Shortly thereafter, another physician at Dimond Medical Clinic, Charles Manwiller, M.D., completed a “certificate” and listed “activities/duties” Dr. Manwiller felt Employee was “capable of performing” at that time.
  These included “walking, sitting, standing, small instrument repair, paperwork, computer entry, module training, telephone/radio monitoring” but restricted all of the above duties to “no lifting over 5#.”
  Dr. Manwiller reportedly also recommended physical therapy (PT) to the cervical spine,
 and referred Employee to United Physical Therapy, and stated “limited duty at work in Anchorage.”  Dr. Manwiller completed a Work Limitations form dated January 30, 2007 that stated Employee could resume “modified work” activities immediately but limited those to “[l]ifting, pushing, pulling not to exceed 5 pounds” and “[b]ending or twisting not to exceed 2 times per hour.”  Employee was to also avoid “sharp turning of head.”

Employee reportedly sought treatment at Rainbow Medical Clinic with physician's assistant (PA) Stephen Shortridge, who on February 15, 2007, stated Employee was “unable to work@ this time” and restricted him from all work and deemed him not medically stable.
  Employee, according to medical records, attended PT with First Choice at PA Shortridge’s request beginning March 20, 2007 and continuing through November 16, 2007.

On September 13, 2007, Employee saw Ilmar Soot, M.D., at Employer’s request for an Employer's Medical Evaluation (EME).
  Dr. Soot opined the January 24, 2007 injury was the substantial cause of Employee’s need for neck treatment “at this time” but expected it would not be the substantial cause “after a year.”
  Dr. Soot felt there was no contemporaneous medical record indicating the need for new glasses arose from this injury or that the work injury was “definitely ‘the substantial cause’” of his need for dentures.
  Dr. Soot opined Employee needed additional conditioning, his injury brought on his cervical strain and rotator cuff tendinitis, was the substantial cause of his “present limitations” and history of needing treatment, but felt the aggravation would be “temporary.”
  Employee, he averred, was not medically stable and Dr. Soot felt it would not be in Employee’s best interest to return to work in the same type of employment that he had held.
  Employee, if he returned to the same type of work, very likely would need additional PT, potentially need trigger point or epidural steroid injections, and possibly surgery if neurological deficits became a problem, according to Dr. Soot.
  He opined Employee needed no additional diagnostic studies.

On January 3, 2008,
 Employee filed a request for a vocational rehabilitation eligibility evaluation.  On January 4, 2008, Board vocational rehabilitation technician Fannie Stoll wrote the insurer to inquire if Employee had been off work for “90 consecutive days” because of his occupational injury.
  On January 7, 2008, the adjuster responded Employee had been off work since “2/15/07.”
  On January 23, 2008, Ms. Stoll wrote Employee advising him that since he had been off work for 90 days and “compensability of his claim did not appear to be in dispute,” rehabilitation specialist Forooz Sakata was assigned to perform a vocational rehabilitation eligibility evaluation.
  On February 21, 2008, Employer reportedly provided Ms. Sakata with unspecified medical records, Social Security records, and past vocational records regarding Employee for her use in the evaluation.

On February 21, 2008, Employee reportedly saw Dr. Soot for another EME.
  Dr. Soot’s impressions included cervical spondylosis, pre-existing; secondary, superimposed, work-related cervical strain, resolved; and rotator cuff tendinitis, work-related, resolved.
  He opined the results of the January 24, 2007 injury to the neck and the shoulder had “resolved” and the work injury was no longer “the substantial cause” of the “current diagnoses.”
  According to Dr. Soot, the “pre-existing spondylosis” was the main cause of his ongoing neck and shoulder problems even though Employee had not returned to “pre-injury status,” primarily because of his underlying degenerative condition in his neck that is “predictably going to be an ongoing problem.”
  Dr. Soot averred Employee was medically stable with no measureable PPI pursuant to the AMA Guides 5th Edition as the result of this work-related injury.
  According to Dr. Soot, Employee needed no palliative care and no additional medical care of any kind for the work-related injury.
  Dr. Soot could make “no definitive statements” concerning Employee’s “honesty” in his responses to a pre-employment health questionnaire.

On March 19, 2008, the records show vocational rehabilitation specialist Ms. Sakata emailed Employer Veritas and inquired whether or not it had “anything within light capacity should his physician release him to light duty.”
  On that same date Veritas employee Lydia Rollins emailed Ms. Sakata and responded the “short answer is no.”  She said Veritas had offered Employee “modified duty” when “this initially happened” but he did not “cooperate.”
  Ms. Rollins stated “[w]e do not want him back” and Veritas “will have no positions open for anyone very soon since the season is about to shut down.”

On April 1, 2008, Ms. Sakata completed her first evaluation and recommended, based upon PA Shortridge’s opinions, the RBA find Employee “eligible” for reemployment benefits.
  On April 25, 2008, RBA Designee Deborah Torgerson wrote Ms. Sakata and advised she could not determine eligibility because a PA rather than a “physician” had made various predictions required by AS 23.30.041.
  In response to this letter, Employer on May 21, 2008 provided Ms. Sakata with a copy of Dr. Soot’s February 21, 2008 IME report.
  As discussed supra, Dr. Soot listed his diagnoses and determined none were related to the injury subject of this claim.  According to Dr. Soot, Employee was medically stable and had no work-related PPI.  Dr. Soot also commented on various job descriptions, approving some and disapproving others.
 

On May 15, 2008, Scott Mackie, M.D., Medical Director of Rainbow Medical Clinic where PA Shortridge worked wrote he had reviewed PA Shortridge’s care and treatment provided to Employee for his work injury and opined Employee had “incomplete recovery of full function” and probably may have “some degree of permanent partial disability.”
  Dr. Mackie recommended an “Independent Medical Evaluation” to determine if this was the case and if so, to determine its “degree and scope.”
  He recommended Alaska Spine Institute as the place “where this would be best done.”

On May 22, 2008, Ms. Torgerson wrote Employee stating the RBA had decided a PA could make the required predictions pursuant to AS 23.30.041 after all.
  Referring to Ms. Sakata’s April 1, 2008 evaluation, Ms. Torgerson found Employer had offered Employee no alternative, lighter work.  She found PA Shortridge had predicted Employee would suffer a permanent partial impairment from his injury and found Employee had never been rehabilitated in a prior worker’s compensation claim.  Ms. Torgerson also found Veritas could not offer Employee “physically appropriate work.”  Based on Mr. Shortridge’s medical opinion, information obtained from Employer, and Employee’s work history, she found Ms. Sakata recommended Employee be found “eligible” for reemployment benefits.
  Accordingly, based upon Ms. Sakata’s report, the RBA Designee on May 22, 2008 found Employee “eligible” for reemployment benefits.
  On May 28, 2008, Employee elected to receive reemployment benefits.
  

On May 29, 2008, Employer filed a petition appealing the RBA Designee’s determination that Employee was eligible and on the same day filed an Affidavit of Readiness for Hearing on its petition.
  The matter was set for hearing and the July 10, 2008 Prehearing Conference Summary listed as issues for the hearing: “ER’s 5/29/08 Petition” and Employee’s “6/17/08 Answer.”

On July 21, 2008, Ed Barrington, D.C. provided a 6th Edition Guides PPI rating for Employee.
  Dr. Barrington provided 3% impairment for the cervical issue and 7% for the shoulder for a total whole person PPI rating of 10%.
  He felt Employee’s right hand numbness is a “symptom relative to this injury” but difficult to diagnose.
  He suggested an EMG/NCS
 for that problem and a right shoulder MRI that “may be beneficial in his ongoing treatment.”
  

The Board heard Employer's first appeal on September 18, 2008.  Rick Trupp testified he is Veritas’ “permits and regulatory coordinator.”
  He testified Veritas had offered light duty work to Employee in an “Injury/Illness Management Contract” dated “1/30/07,” six days after Employee’s January 24, 2007 injury.
  He further testified the offer provided “unspecified” employment with no specific job title or description, which was “short, short term” employment “not for long term.”
  Mr. Trupp testified he was unaware of any other Veritas offer of employment made for Employee.

The Board reviewed Mr. Stackhouse’s deposition testimony.  Employee admitted in his deposition that in the ten years prior to his injury he had worked for himself and others in a “demobbing business” and did basically whatever “it takes to make money.”
  He admitted he does not file income tax returns.
  Employee made an effort to recall for whom he worked during the relevant period in response to Employer’s deposition questions.
  He also testified he completed a Report of Medical History required by Employer, and signed it on January 13, 2007.
  Employee responded to questions from Employer concerning his answers to questions on that form.
  For example, in response to the question whether he had ever had “recurrent back pain or any back injury” Employee stated he did not have “reoccurring back pain” and felt he had “worked through” any prior back injury and “passed [Veritas’] test.”  Employee testified he “didn’t read [the form] carefully enough” and considered it a “fly-through” because he was already hired and was going to work on the slope.
  Employee conceded he answered some of the questions incorrectly.  He further stated in that regard:

I would just like to say, that wasn’t done intentionally.  I was under the impression that was five years or seven years, anything that’s bothering me at the time.  

I also had a lung operation, too.  So I don’t even think about that because that’s so many years ago.

Employee also testified in his deposition, in response to a query of whether he considered the form a “formality,” he did not understand what the word “formality” meant, was hired over the phone, filled the forms out “quickly,” and took Employer’s “back test” and “flew through it” so he considered the questions on the form to mean “how I was feeling at the time.”
  He conceded that “[v]iewing it now in the light, in the terms as you’re explaining” he did not accurately complete Employer’s form.

At the first hearing, Employee testified he recalled speaking with Ms. Sakata on two occasions.
  He was asked if he discussed his “under-the-table” employment during the ten years pre-injury with Ms. Sakata.  Employee paused for a few moments and said “I’m not sure, I may have.”
  Upon further questioning he paused again and mused “I’m sure I did.”
  He described the type of work he had done in the relevant time frame and tried to recall the names of his prior employers.  Employee testified he had never been through a vocational rehabilitation plan.  He also said in respect to “most businesses” from the “middle of Wasilla” from “Main Street to Willow” there were probably “not too many” he has not “done work for in one way or another.”
  This work would range from one day, to four to five days, to as long as a week.  Employee specifically denied he had ever worked as a “tire salesman” and testified his girlfriend did the selling, while he performed the manual labor like hauling the tires.
  He also averred in respect to “auctions,” he purchased cars at auctions from Alaska Salvage with several other people, “cleaned them up” and “put tires” on them, while a “mechanic friend” would repair the engine or paint the car, after which he sold them and split any profits.
  In short, Employee maintained he had never done work that was not “physical labor.”

At the first hearing, Employer offered several bases for the RBA Designee’s alleged “abuse of discretion.”
  Employer primarily argued the RBA Designee abused her discretion and violated its due process rights by determining Employee eligible for reemployment benefits without more information.  Employer asked the Board to reverse the eligibility determination and remand the case back to the RBA.  Employer relied upon Board decisions in Hottman v. Channel 2,
 Gardner v. Country Foods,
 Hooker v. Carr-Gottstein,
 Gardner and Cook v. Assets,
 Shehata v. Salvation Army,
 and Foster v. Aspoetis Construction.
  In its first brief and in closing arguments, Employer also argued Dr. Barrington was not a valid referral for a PPI rating pursuant to AS 23.30.095(a).

At the first hearing Employee argued the Supreme Court’s Thoeni v. Consumer Electronics
 decision resolved the PA issue and further noted he had obtained a PPI rating from a chiropractor that could not have been obtained any earlier, thereby mooting the PPI objection.  Employee argued he could not perform the physical requirements of the alleged “job offer.”  
Employee said his PA and Dr. Barrington, respectively, predicted he would and did suffer a PPI from this injury.  He averred these opinions were sufficient evidence to support the RBA’s determination pursuant to AS 23.30.041(f)(4).  Consequently, he maintained, pursuant to AS 23.30.041(e) & (f) he is “eligible for reemployment benefits,” and the RBA Designee's decision was not an abuse of discretion and should be affirmed.  Alternately, Employee agreed to attend, and requested, an SIME on the PPI dispute.

The Board issued Stackhouse I on October 1, 2008.
  In Stackhouse I, the Board found Employer filed a timely appeal of the RBA Designee's decision.
  The Board further found as follows: The RBA Designee properly relied upon PA Shortridge's opinions; the RBA Designee properly determined Employee was not “previously rehabilitated” in a former worker's compensation claim; there was no post-injury employment offer meeting the law's requirements to affect disqualification for reemployment; the RBA Designee relied upon an incomplete ten-year pre-injury work history in coming to her decision, and this was an “abuse of discretion”; the alleged §250 violation was not before the Board, and there was no evidence to support it in any event; and the Board ordered an SIME pursuant to AS 23.30.095(k) because of a “medical dispute.”

In light of these findings, the Board in Stackhouse I ordered:

1) The RBA Designee did not abuse her discretion by relying upon a physician assistant’s predictive opinions concerning Employee’s permanent physical capacities and potential permanent partial impairment pursuant to AS 23.30.041(e) & (f)(4).  Employer’s appeal on this point is denied and dismissed.

2) The RBA Designee did not abuse her discretion in concluding Employee was not previously rehabilitated in a prior workers’ compensation claim pursuant to AS 23.30.041(f)(3).  Employer’s appeal on this point is denied and dismissed.

3) There was no valid employment offer pursuant to AS 23.30.041(f)(1) and the RBA Designee did not abuse her discretion by finding no post-injury offer of light duty employment pursuant to AS 23.30.041(f)(1).  Employer’s appeal on this point is denied and dismissed.

4) Substantial evidence did not support the accuracy of Employee’s 10-year work history pursuant to AS 23.30.041(e)(2) and the RBA Designee abused her discretion by relying upon an incomplete work history in her eligibility determination.  On this point Employer’s petition is granted and the matter is remanded to the RBA Designee for further action in accordance with this decision.

5) Employer’s §250 defense was not properly raised and was not properly before the Board.  Employer’s appeal on this point is denied and dismissed.

6) We order an SIME on all medical issues in dispute in accordance with this decision, charge the Board Designee with identifying any additional §095(k) disputes, and direct the Board Designee to set a prehearing conference within 30 days of this decision’s date to facilitate scheduling.

7) On remand the rehabilitation specialist shall complete the eligibility evaluation and submit her recommendation to the RBA Designee within 30 days from this decision’s date, and the RBA Designee will issue her decision, in accordance with AS 23.30.041(d).

Member Don Gray filed a “Partial Dissent.”  Member Gray would have found Employee forfeited his rights to benefits pursuant to §041(f)(2) in this case by his acceptance of a settlement in a prior worker's compensation case, which included funds for settlement of his benefits under §041 in that case.  In all other respects, Member Gray joined with and concurred in the majority decision.
  Neither party sought further review of Stackhouse I with the Alaska Worker's Compensation Appeals Commission.

Subsequent to the Board's Stackhouse I decision, the parties, the rehabilitation specialist, and the RBA Designee undertook additional efforts in this matter on remand.  On October 15, 2008, Employer reportedly called Ms. Sakata to check on the status of her work on Employee’s case following the Board remand.  According to Employer, Ms. Sakata stated she “never received a follow-up assignment.”
  Consequently, on October 16, 2008, Employer wrote Ms. Sakata and stated it provided her with a copy of the Board's October 1, 2008 decision.  Employer reportedly also requested “clarification” of Employee's “under the table” employment from the earlier eligibility evaluation.
  Employer avers Ms. Sakata never responded to its request.
  There is no evidence Employer provided any additional information to Ms. Sakata, and its brief does not argue that it did.

On October 22, 2008, RBA Designee Deborah Torgerson wrote to vocational rehabilitation specialist Farooz Sakata the following:

On October 1, 2008, the Worker's Compensation Board issued an Interlocutory Decision and Order (D & O) dealing with the Reemployment Benefits eligibility evaluation process (footnote omitted).
  The board found that I had abused my discretion because I relied upon your eligibility evaluation report, which they determined was incomplete.  The D & O at page 19 reads in part: ‘. . . we direct the vocational rehabilitation specialist to carefully and thoroughly interview Employee and reasonably obtain a comprehensive list of his relevant employers using his recollections as well as all other available, reliable sources.  [T]he reemployment specialist must make a good faith, thorough effort with the Employee's assistance and with any other assistance offered or available to identify each employer -- if possible.’  I am enclosing a complete copy of this D & O for your review.  The section dealing with Mr. Stackhouse’s work history can be found on pages 18-20, but please read the decision in its entirety.  I am also enclosing copies of an eligibility evaluation that was completed on June 18, 2002; employment applications with Veritas and Nordic-Calista Services; resumes; and earnings record information from the Social Security Administration.

Please schedule another meeting with Mr. Stackhouse as soon as possible, so that you can interview him and obtain a more thorough work history.  The above documents may help to refresh his memory about some of his past employment.  Also, the D & O makes reference to ‘under-the-table’ employment, for which he may not have paid taxes, so these jobs may not be listed on his employment applications, resumes, or Social Security documents.  Hopefully he can remember the details of these jobs.

After interviewing Mr. Stackhouse, if you identify additional jobs that require additional SCODRDOT job descriptions, then please prepare the job descriptions, if Mr. Stackhouse’s work experience meets the SVP codes.  Then forward these additional job descriptions to the attending physician and/or PA-C.  Remember that the medical professional only needs to predict whether or not Mr. Stackhouse will have the permanent physical capacities to perform the physical demands for each of the job descriptions.  Also, the last page of each SCODRDOT job description simply needs to read: ‘Do you predict that George Stackhouse will have permanent physical capacities to perform the physical demands of this job [insert DOT job title], as outlined in this DOT job description?’  ‘Yes’ or ‘No.’

If the medical professional predicts that Mr. Stackhouse will NOT have the permanent physical capacities to perform the physical demands of any of the additional jobs, then submit your final report to my attention.

If the medical professional predicts that Mr. Stackhouse WILL have the permanent physical capacities to perform the physical demands of any of the additional jobs, then you will need to complete labor market survey(s) to document that these jobs exist in the labor market.  Remember that the labor market is defined as: ‘area of residence; area of last employment; the state; other states.’  So your labor market can be quite extensive, if a large one is needed to document that jobs exist.  In order to document ‘existence’ of jobs, you need to do more than just document that employers employ people in certain professions, you need to document that openings exist in reasonable numbers, at the time you complete labor market survey.  Once you have completed your labor market survey, prepare your final report, with findings and recommendations.

The Board has ordered that you complete this additional work and submit your final report by October 31, 2008.  Thank you for your assistance and please feel free to contact me if this letter should generate any questions (all emphasis in original).

On November 10, 2008, the Board received a copy of Ms. Sakata’s second Reemployment Benefits Eligibility Evaluation for Employee.
  Ms. Sakata prefaced her report by noting this was the second time the case had been referred to her for an eligibility evaluation.  Her second report states an evaluation generally consists of an “interview and consultation” with the injured worker, the attending physician, and the employer.  According to Ms. Sakata's report, in Employee’s case job descriptions were researched, prepared, and submitted to the attending physician for review.  These job descriptions reportedly included the job at the time of injury, and jobs within Mr. Stackhouse's ten-year work history.  Ms. Sakata's report states she utilized the Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles, 1993 edition, and the Dictionary of Occupational Titles, Revised Fourth Edition, 1991.
  Ms. Sakata stated Mr. Stackhouse was interviewed on February 6, 2008, and again on October 31, 2008.  She averred the process related to “reemployment benefits eligibility was discussed with Mr. Stackhouse in depth” and “[h]e verbalized understanding of this process and expressed willingness to participate actively,” according to her report.

Ms. Sakata's report gives a general summary of Employee's work-related injury and states she interviewed Employee on October 31, 2008, and again on November 4, 2008.  In these interviews, Ms. Sakata and Employee “discussed 11 new employers, including the employer after his date of injury.”
  She determined Employee had “four new jobs with these employers” (emphasis in original).
  Over the next several pages, Ms. Sakata’s report sets forth Employee's employment at the time of injury and other employment within the ten-year history she obtained.  She provided job descriptions to PA Shortridge for each job identified.  According to her report, these jobs included Maintenance Mechanic Helper; Roustabout; Fence Erector; Laborer, Brush Clearing; Laborer, Salvage; Asbestos Removal Worker; Deckhand; Maintenance Repair, Building; and Cleaner, Commercial or Institutional.
  We note the post-injury work with Progressive Coatings was listed on page six and also sent to PA Shortridge for his prediction.

Ms. Sakata's report detailed Mr. Stackhouse's educational history as having attended high school until ninth grade, and completing his GED in 1980.  He is certified in Asbestos Abatement and Hazardous Waste as well as Lead Paint Abatement, according to her report.
  Ms. Sakata reported she contacted Employer and was advised it “did not have a modified position for him at this time.”
  Ms. Sakata stated she forwarded information about Employee’s employment to Stephen Shortridge, PA after her October 31 and November 4, 2008 interviews with Mr. Stackhouse.
  According to her report, Ms. Sakata learned from PA Shortridge that all of the prior work Employee had performed, as well as his post-injury work, was either “not approved” or the Specific Vocational Preparation Code (SVP) was “not met.”

Based upon her additional research and further consultation with Employee, Employer, and the attending physician on remand, Ms. Sakata determined:

1) Mr. Steven Shortridge, PA-C has not approved Mr. Stackhouse to return to his job at the time of injury.

2) Mr. Steven Shortridge, PA-C has not approved Mr. Stackhouse to return to any of the jobs he has held within his last 10 years of employment prior to his date of injury.  He has not approved the post injury job.

3) The employer does not have an alternative permanent position for Mr. Stackhouse at this point in time.

4) Mr. Steven Shortridge, PA-C anticipated Mr. Stackhouse would incur a ratable permanent impairment according to the AMA Guidelines, Fifth Edition as a result of his industrial injury of 1/24/2007.  He was rated by Dr. Barrington on July, 21 2008.

5) Mr. Stackhouse told AR & OS that he has not previously received vocational rehabilitation in a worker's compensation claim.

Based on the above information and following the procedures for the completion of Reemployment Benefits Eligibility Evaluations, AR & OS has determined that Mr. Stackhouse is eligible for reemployment Benefits (all emphasis in original).

Also attached to Ms. Sakata's evaluation were physician statements signed by PA Shortridge indicating the various job descriptions, supra, given to him were “not approved.”

In response to Ms. Sakata's second evaluation report, Employer submitted a letter to the RBA on November 14, 2008.
  In its letter, Employer disputed the accuracy of Ms. Sakata's second eligibility evaluation.  Specifically, Employer argued that all “under the table” employers were not considered in the evaluation, relying on Employee's testimony at the September 18, 2008 hearing, and particularly his statement that “he worked for nearly every business between Main Street in Wasilla to Willow.”
  Employer further argued Employee testified he kept a “receipt book” of things he sold and said he “assisted an auctioneer” with auctions.
  Employer suggested this, and other testimony, referred to a “sales position,” noting Ms. Sakata never used a sales position SCODDOT in her evaluation or sent one to PA Shortridge.  Employer suggested a separate “sales role” should be considered apart from the “salvage” portion of Employee's past work.
  Employer further faulted Ms. Sakata's report for considering Employee's work with Progressive Coatings a “heavy” duty job rather than something lighter as it suggested Employee testified to at the first hearing.   Employer suggested this alleged error required “further investigation.”
  Employer also argued since Employee was performing work “at present” for Progressive Coatings, despite its SCODDOT job description having been disapproved by PA Shortridge, the RBA Designee must decide whether this demonstrated “actual physical ability” to perform a job, which “ trumps” the prediction “that he cannot do it.”  Employer argued Employee's return to work for Progressive Coatings following his disability is “conclusive proof” of his ability to do the work “despite medical opinions to the contrary.”
  It relied on Ketchikan Gateway Borough v. Saling,
 and Parker Drilling Co. v. Wester,
 as support for its arguments.
  Attached to Employer's letter to the RBA was a complete copy of Employee’s deposition.
   Employer also argued Ms. Sakata failed to consider Employee's work with Brad Webb at “auctions,” pursuant to his deposition testimony at page 33, line 5.
  

Shortly thereafter on November 20, 2008, Employer controverted “all benefits.”  The “reason” given is as follows:

On January 13, 2007, Mr. Stackhouse completed a post-hire health questionnaire form after conditional employment.  (Exhibit 1).  On this health questionnaire, Mr. Stackhouse indicated that; 1) he did not or never had bone, joint, or other deformity, 2) he did not or never had recurrent back pain or any back injury, 3) he did not have or never had a head injury, 4) was never unable to hold a job because of the inability to perform certain motions, 5) was never unable to hold a job because of the inability to assume certain positions, 6) never had or was advised to have an operation,7) had not consulted or been treated by a physician in the past five years for anything other than a minor illness, and 8) denied receiving compensation for an existing disability.  During the March 19, 2008 deposition, Mr. Stackhouse testified that he did not accurately complete the health questionnaire form.  (See Employee's Deposition at page 123).  The employer completed an Affidavit that states that if they had been accurately aware of Mr. Stackhouse's pre-existing conditions, surgeries, impairments, and prior restrictions against medium duty employment, they would not have placed him in the heavy-duty job he held at the time of injury (Exhibit 2).

Per Dr. Soot’s October 17, 2008 EIME addendum report (Exhibit 3), his review of prior medical records, and his review of Mr. Stackhouse’s deposition testimony, Mr. Stackhouse did not accurately complete the health questionnaire form, on which Mr. Stackhouse certified that he reviewed all the information on the attached two page health questionnaire and completed it truthfully and completely (Exhibit 1).  Dr. Soot opined that, to a reasonable degree of medical probability, there was a causal relationship between Mr. Stackhouse's false statements and his January 24, 2007 work injury.  Dr. Soot concluded that based on the medical records, Mr. Stackhouse’s deposition, the documentation of his prior medical problems/surgeries, the only logical conclusion is that Mr. Stackhouse knowingly made false statements on his post-hire questionnaire.  Thus, the employer, pursuant to AS 22.30.022 and Minier v.  Galco  Building Products, AWC B Decision No.  97-01226 (sic) (June 5, 1997), denies that the employee is entitled any workers’ compensation benefits.

According to the certificate of service on this Controversion Notice, a copy was sent via courier to Deborah Torgerson, the RBA Designee, and otherwise sent to others, on November 20, 2008.
  Attached to the Controversion Notice provided to the RBA Designee were: Medical Record/Report Of Medical History/Date of Exam form completed by Employee on January 13, 2007; Affidavit of Rick Stolz dated November 17, 2008; a medical summary dated November 20, 2008 referencing Dr. Soot's October 17, 2008 medical report, which was not attached; another Affidavit of Rick Stolz dated November 17, 2008; and another medical summary dated November 20, 2008, which included Dr. Soot's response to Steven E. Nelson's October 17, 2008 letter.

The next day, November 21, 2008, RBA Designee Ms. Torgerson sent Employee a letter, which stated in pertinent part with original emphasis included:

As you know, the Alaska Worker's Compensation Board issued an Interlocutory Decision and Order (D & O) on October 1, 2008, a copy of which we received October 21, 2008.  In this D & O the Board ordered Farooz Sakata to meet with you and obtain a more complete work history; prepare additional SCODRDOT job descriptions for your doctor’s review, if appropriate; and submit another evaluation report with her updated findings.

I received Ms. Sakata’s updated evaluation report on November 10, 2008.  In this report Ms. Sakata documented that she interviewed you again on October 31, 2008, and ‘Mr. Stackhouse and I discussed 11 new employers, including the employer after his date of injury.  He has had five new jobs with these employers, four in the ten-year history and one since the injury.’  She forwarded the additional SCODRDOT job descriptions, for which your work experience met the SVP codes, to Stephen Shortridge, PA-C for his review and predictions.  On November 3, 2008, PA-C Shortridge concluded you will not have the permanent physical capacities to perform the physical demands of your current job, or any of the other jobs that you have held during the ten-year period prior to your injury.  Based upon this information, Ms. Sakata recommended that you still be found eligible for reemployment benefits.

On November 14, 2008, Steve Nelson sent us a letter, telling us that he still disputes the accuracy of Ms. Sakata's November 5, 2008 evaluation report.  He wrote that your March 19, 2008 deposition and your September 18, 2008 hearing testimony should be reviewed or relied upon for a more accurate and complete work history.
 Mr. Nelson also objected to some of the SCODRDOT job descriptions that Ms. Sakata selected and some that she failed to select.  In summary, Mr. Nelson asks that further investigation be done before I make a determination on your eligibility for reemployment benefits.

On the other hand, in the October 1, 2008 D & O at page 19, the Board wrote in part: ‘On remand we direct the [RS] to carefully and thoroughly interview Employee and reasonably obtain a comprehensive list of his relevant employers using his recollections as well as all other available, reliable sources.  However, we caution the parties that the need to identify all relevant employers during the 10-year period must be balanced against the need to move this evaluation along with alacrity.’ (Emphasis added).  The Board went on to write ‘. . . the [RS] must make a good faith, thorough effort with Employee's assistance and with any other assistance offered or available to identify each employer -- if possible.’

After reviewing Ms. Sakata's most recent report; Mr. Nelson's most recent letter, with your deposition attached; and the Board's instruction that the eligibility process must move quickly; I believe it is time for me to make a determination on your eligibility for reemployment benefits.

There are several criteria (sic) that must be met before an injured worker can be found eligible for reemployment benefits.  You have already met some of these criteria: (1) PA-C Shortridge predicted that at the time of medical stability, a permanent impairment is expected. (2) Your employer, CGG Veritas Services Holding, Inc., cannot offer you physically appropriate alternative work. (3) You have never been rehabilitated in a prior worker's compensation claim. (4) You have never declined the development of a reemployment benefits plan, received job dislocation benefits, and then returned to work in the same or similar occupation in terms of physical demands.
  

The remaining criteria that needs to be met is a medical provider’s prediction of the following.  ** You will not have the permanent physical capacities to perform the physical demands of your job at time of injury as a maintenance mechanic helper.  PA-C Shortridge has predicted you will not be able to perform this job.

** You will not have the permanent physical capacities to perform the physical demands of your current job with Progressive Coating as a cleaner.  Based upon the SCODRDOT job description that Ms. Sakata selected, PA-C Shortridge has also predicted that you do not have the permanent physical capacities to perform the physical demands of this job.

** You will not have the permanent physical capacities to perform the physical demands of any of the other jobs that you have held during the ten-year period prior to your injury.  After interviewing you a second time, Ms. Sakata selected additional SCODRDOT job descriptions which PA-C Shortridge reviewed.  Shortridge predicted that you will not have the physical capacities to perform these jobs either.

Based upon the criteria summarized above, I have determined that you are eligible for reemployment benefits. . . .

Ms. Torgerson also enclosed an Election to Either Receive Reemployment Benefits or Waive Reemployment Benefits form for Employee's review and signature.  The RBA Designee's letter also advised Employer if it disagreed with her decision it could appeal by filing a petition and an Affidavit of Readiness for Hearing within 13 days (10 days by rule plus 3 days for mailing) of the date of the RBA Designee's letter.

On December 2, 2008, the Board received a Petition from Employer appealing the RBA Designee's determination based upon the same grounds set forth in its November 20, 2008 Controversion Notice.
  Employer also argued its due process rights were violated because the RBA Designee failed “to consider all relevant evidence.”  Employer argued the eligibility determination could not be made while Employer raised a “compensability defense.”
  On that same date, the Board also received an Affidavit of Readiness for Hearing on the Petition.

The parties appeared on November 13, 2008 at a prehearing conference held before Employer’s petition was filed appealing the RBA Designee’s decision.  This was set to address solely the SIME ordered in Stackhouse I.
  There was no discussion of a hearing on Employer's Petition.
  Another prehearing was held on January 20, 2009.  However, Employee's counsel did not appear.  Nevertheless, this prehearing conference again dealt solely with the issue of the SIME as ordered by the Board's decision in Stackhouse I.
  There was no prehearing conference, and consequently no prehearing conference summary, addressing Employer's Petition appealing the RBA Designee’s second determination in this case.

On December 8, 2008, the Board received Employee's December 5, 2008 election to receive reemployment benefits.  Employee selected Advanced Rehabilitation and Occupational Solutions, (i.e., AR & OS -- Farooz Sakata), to be his “qualified rehabilitation specialist to provide a complete reemployment benefits plan.”  According to the election form, the Board served Employee's election notice on the parties on December 10, 2008.

On December 16, 2008, the Board received Employer’s letter on which were attached numerous copies of “SCODDOT” forms “drafted by NRS”
 for use in the pending SIME, which the Board ordered in Stackhouse I.
  Job descriptions included: Maintenance-Mechanic Helper; Roustabout; Fence Erector; Laborer, Brush Clearing; Laborer, Salvage; Asbestos Removal Worker; Deckhand, Fishing Vessel; Maintenance Repair, Building; and Cleaner, Commercial or Institutional.  The NRS job description for Cleaner, Commercial or Institutional lists exertional requirements as “heavy.”
  Absent from Employer's job descriptions it provided for the SIME was any description related to a “sales” or “auctioneer” position.

At the second hearing, both Employer and Employee reiterated essentially the same arguments made in their respective briefing.   Employer additionally argued the RBA Designee failed to meet the “timeline” set forth in the Board's October 1, 2008 decision and did not complete the eligibility evaluation within the time set forth therein.  By contrast, Employee argued Ms. Sakata's late receipt of the initial D & O should not be held against her because it was “not her fault.”  Employer also maintained Employee owed child support and refused to file tax returns because he was trying to “hide his assets” to avoid paying support, thus impugning his credibility.

Employer called Employee as its first witness at the second hearing.  Employee testified he met with Ms. Sakata after our remand, in Anchorage.   He said he was moving from Big Lake to Wasilla at the time, and found what information he could find and took it with him to his meeting with the rehabilitation specialist.  This included “flyers” and names of people for whom he had performed services.  He stated he could not locate the “receipt book” mentioned in his deposition and said he used “3 x 5 cards” to keep track of his work.  In reference to allegations concerning child support payments, Employee testified he now had legal custody of his two-year-old daughter.  He obtained custody by “state order” on or about June 7, 2008.  He had his daughter in his physical custody for some time before that but it took a “couple of months,” he said, for the state to “sign off” on this arrangement.  Employee offered Employee’s Hearing Exhibits 1 through 4 as evidence of this.
  He testified he was paying back his arrearages through his Permanent Fund Dividend checks, which were being attached.
  

When asked when he started working at Progressive Coatings, Employee could not recall; when asked if he would defer to Progressive Coating's employment records, Employee said he did not know what the word “defer” meant.  In reference to Employer's questions concerning times, places, and dates of employment, Employee admitted he “mixes things up” though not intentionally, he averred.

In reference to his physical capabilities while employed at Progressive Coatings, Employee testified “I have to do what I have to do” to earn money to support himself and his daughter.  He testified in his view and experience “back pain is part of being a man.”  He expressed feeling back pain “every day,” even when he was not working.  In respect to “new employers” disclosed on remand, Employee appeared to make a distinction between working “for” people versus “doing work for” them.  He testified in his three visits with Ms. Sakata he disclosed several new employers that had previously been omitted.  Employee was not working as of the time of our second hearing but advised “Doug” at Progressive Coatings told him “don't worry about it old-timer you have a job.”  Employee expressed hope he could return to work for Progressive Coatings in February 2009, when the season started up again.

In cross-examination, Employee characterized the material he gave Ms. Sakata as “an embarrassing jumbled mess.”  He conceded he does not “speak well” so he gave Ms. Sakata “flyers” and explained how he uses 3 x 5 cards to post information around local stores, advertising his services.  For example, in his salvage operations he does “a lot” of business with Alaska Recycling and also sells tires, railroad ties, and other objects or materials of value.

Employee explained the hiring process at Progressive Coatings as follows: He heard about the job “from a kid,” “talked to a guy,” “shook hands,” and “the next thing [he] knew” he was their “floater.” According to Employee, at some point after he was hired, he told his supervisor at Progressive Coatings that there were reemployment benefits in dispute because of getting hurt at a previous job.  At the time Progressive Coatings hired him, Employee averred there was no discussion of his physical history and no one ever asked him about any physical disabilities.  Towards the end of his employment, according to Employee, he discussed his neck problems with his employer at Progressive Coatings.
  Employer disputes this testimony.

In respect to his resume, Employee testified it is a “rough idea” of the “stuff he does.”  He does not have easy access to a computer and cannot readily change his resume he said.  For that reason, he crossed out the phone number and hand-wrote in a new number.  He suggested that technique “works for most guys” that would look at his resume.

Employee testified he feels he “has to work” to sustain and support himself and his daughter.  Employee is aware PA Shortridge says he should not have been working for Progressive Coatings, but averred he “can't tell that to a two-year-old who needs to eat.”

Upon Employer’s further questioning, Employee stated he is trying to get his “materials together” to file taxes “back as far” as he can.  When Employer asked him if the resume given to Progressive Coatings stated he was “capable” of performing the duties listed in the jobs on that resume, Employee clarified that the resume was simply showing “what he had done” in the past.  In respect to the Progressive Coatings job, Employee testified the job’s duties were “way off” from what he was told.  He acknowledged “heavy physical labor” was all he had ever done.  When pressed for a “yes or no” answer to the question “did he feel he was capable of doing the things listed on the resume given to Progressive Coatings,” Employee answered “yes and no.”  He said “no” because he had not done some of the jobs on that resume “for 25 years.”

Employer questioned Employee extensively about his selling of motor vehicles.  He had been doing that since he was a “kid” of 14 to 15 years of age, he said.  Employee explained he “flips” cars if he can.  For example, Employee said he obtains extra batteries and tires in his salvage operation to replace worn-out components of cars he buys at auctions.  Hopefully, he “gets a good deal” on a car, and if motor repairs are necessary he takes it to a mechanic friend to fix it.  Other than the motor, Employee says he does things like towing vehicles using chains to get them to his lot, getting parts, or changing tires.  Specifically, he said he “loads tires,” pressure washes vehicles, does “some welding,” and generally explained his work as “lots of labor, lots of manual labor.”  He might replace the seats with bucket seats or put on “overload shocks” if he thinks he might sell the vehicle to “a younger kid.”  Employee explained that to him “mechanical” work means “engine work.”  Upon further questioning from Board member Robinson, Employee explained his never sold automobiles from any kind of “dealership” or “used car lot.”  All of his “sales” were done as part of his salvage operation known as “S & J Demolition Salvage.”

PA Shortridge also testified as Employer's witness.  He has been a Certified Physician's Assistant since 1996 and built and owns Rainbow Clinic since 2002.  Employee was his patient.  He first encountered Employee as a patient on February 15, 2007 when Employee came in for treatment for an industrial accident that was “work-related.”  Historically, Employee told PA Shortridge he was underneath a “cat train” when the driver started the train, he was knocked to the ground, jerked his right shoulder and something hit “him in the face” as he “violently threw” himself out from beneath the cat train to avoid “being crushed.”  PA Shortridge read this history from his report, which he acknowledged was his “personal interpretation” based upon statements from Employee at the time of the first visit.  Employee complained of neck, right upper trapezius, right shoulder, and right clavicle pain, but no lower torso or extremity pain.  Employee told PA Shortridge he was “not sure” how his dentures became broken and was “fuzzy” on how it all happened.

Objectively, PA Shortridge noticed some “guarding” of the upper body.  Subjectively, Employee expressed “minor soreness” in the temporomandibular joints (TMJ), clavicle, and right rotator cuff.  PA Shortridge testified he did not take a “detailed history” because it was a “focused exam” based on a “current concern” regarding “a worker’s compensation injury.”  He was, however, aware Employee had a “distant” prior back problem.  He averred Employee did not “volunteer” information about any prior back or worker's compensation type injuries, but conceded he also did not ask Employee for that information.
  PA Shortridge reviewed an MRI which he felt showed “mostly arthritic changes” in the spine.  There was no evidence of “post-traumatic changes” based upon the radiologist’s findings, which PA Shortridge accepted because he is “not an expert in radiology” and did not review the films personally.

PA Shortridge recalled receiving several job descriptions from Farooz Sakata in early 2008.  He further reviewed additional job descriptions in August and November 2008.  He was aware at the time he completed the job evaluations Employee was employed on Elmendorf.  He was aware it had something to do with “painting” and Employee “found the work difficult.”  PA Shortridge described the job as “outside the scope of what he would recommend” Employee do for work.  He acknowledged sometimes patients do things “outside the realm” of what they should do out of “desperation.”  He felt Employee may have returned to work at Progressive Coatings “out of necessity.”  When pressed by Employer on whether or not Employee's employment with Progressive Coatings proved “he could do the work,” PA Shortridge testified it shows he can do it “voluntarily or under duress” even if it is “painful or dangerous” for him.  He averred he “might” change his mind on Employee's ability to do this work if he had additional information.

During Employee's cross-examination, PA Shortridge testified Employee's soreness in the temporomandibular joints was consistent with a blow to the head.  The treatment he provided for the work-related injury included treatment to the right rotator cuff, treatment for a cervical strain, facial contusion, right biceps tendinitis, neck pain, and chest pain.  There was no treatment to the back or knees.

In respect to Employee's post-injury job at Progressive Coatings, PA Shortridge first said he had never previously expressed an opinion on that job.  However, after being refreshed that he had expressed an opinion on it, PA Shortridge testified it was “probably” too strenuous for him and had “increased his symptoms.”  The length of time during which Employee could or would work at such a position “mattered,” and the time he actually work for Progressive Coatings “set him back” physically.  In respect to allegations that he had relied solely on what Employee told him about the laborer job, rather than relying upon the job description provided by Ms. Sakata, PA Shortridge testified he would not change his opinion even had he “disregarded” what Employee told him in respect to the laborer job.  He felt carrying tools would be beyond Employee's physical capacities and climbing with an incapacitated shoulder would put him and others “at risk.”  PA Shortridge acknowledged Employee's symptoms “might” improve and he “might” be able to do some of the jobs previously reviewed with “additional medical care.”  In short, it is “possible” Employee could have “additional recovery” but how much is “open to question.”  Further information concerning prior injuries would not affect PA Shortridge's opinions as to Employee's current condition, he testified.

Vocational rehabilitation specialist Farooz Sakata also testified live at hearing at Employer's request.
  She testified she is an Occupational Therapist, Registered Nurse, a Certified Vocational Rehabilitation Counselor, and has owned her own business for about ten years.  For approximately fifteen years prior to that, she worked exclusively performing physical capacity evaluations (PCE) for Alaska Spine Institute.
  

Ms. Sakata said the standard way to approach an assignment from the RBA to perform an eligibility evaluation includes: Meeting with the client, discussing all of his jobs including the job at time of injury as well as post-injury jobs, looking at the ten year work history, researching DOT descriptions for those jobs, submitting them to the employee’s doctor, and awaiting a response.  She averred she followed that routine in Employee's case.  She felt there were no “challenges” in doing so.  Ms. Sakata testified she did not ask Employee about “under the table jobs” the first time she met with him.  She did not feel Employee's inability to recall every job he held was “surprising” and knew of people with “Master’s Degrees” who could not recall “every job.”  Ms. Sakata never saw Employee's “receipt book.”

Following the Board's first decision, Ms. Sakata testified she received an “additional assignment” from the RBA Designee.  She tried to obtain as much information as possible from Employee concerning his “employers,” whom she characterized as individuals “for whom he worked.”  Ms. Sakata felt she had “completed” her work as of November 2008.  She felt Employee was a “credible person.”  She was unaware of his child support obligations but was aware of his prior work injuries and aware of work Carol Jacobson, another vocational rehabilitation specialist, had performed in respect to Employee's.

When asked about Employee's car “selling,” Ms. Sakata testified he was “salvaging cars,” not “selling” them in the normal sense of that term.  When pressed on the question of why she did not submit a “sales” job description to PA Shortridge, Ms. Sakata testified she would have had to combine it with a “material handling” job description anyway, which PA Shortridge did not approve.  Furthermore, she testified, she did not consider Employee’s car selling a “sales job,” it is a “salvage job.”  In respect to an “auctioneer” job description, she did not provide one to PA Shortridge because in her opinion Employee “is not an auctioneer.”

Ms. Sakata was aware of Employee's training and certification as an “asbestos and hazardous waste handler.”  She was unaware Employee planned to return to work at Progressive Coatings.  At times, Ms. Sakata and Employer's representative became rather argumentative, resulting in a brief admonition from the Board.  Employer asked Ms. Sakata if she had a “vested interest” in this case on Employee's behalf, since he had selected her to provide his vocational rehabilitation plan.  Ms. Sakata adamantly denied she had a vested interest and said she was “offended” by Employer's question.

On cross-examination, Ms. Sakata testified that in addition to her vocational rehabilitation skills, she is a physical and occupational therapist who performed PCEs for fifteen years at Alaska Spine Institute.  She averred she is generally recognized as “one of the best” PCE testers in Alaska.  In her expert opinion, Employee would not be able to return to any of the jobs that PA Shortridge disapproved, because of his physical condition.
  

The parties reiterated their general arguments during their oral closings.  At the conclusion of Employee's presentation, his attorney conceded this was his “second time” before the Board and questioned whether or not he could submit a request for attorney’s fees and costs in the event Employee prevailed, and “moved” for fees and costs.  Employer made a “general” objection to that procedure noting Employee had not filed an affidavit of fees and costs “as required by Board regulations.”  In response, Employee's counsel noted he was accustomed to providing his fees and costs after the conclusion of the case in “civil court.”  Following the parties’ arguments, we closed the record.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. STANDARD OF REVIEW:

Pursuant to AS 23.30.041(d) we must uphold the RBA’s decision absent “an abuse of discretion on the administrator’s part.”  Several definitions of the phrase “abuse of discretion” appear in Alaska law although none occur in the Alaska Workers’ Compensation Act (Act).  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska;
 Tobeluk v. Lind.
  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier;
 Black’s Law Dictionary 25 (4th ed. 1968).

The Administrative Procedure Act (APA) provides another definition for use by courts in considering appeals of administrative agency decisions.  It contains terms similar to those above and expressly includes reference to a “substantial evidence” standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

On appeal to the Alaska Worker’s Compensation Appeals Commission and the Alaska Supreme Court, our decision reviewing the RBA’s determination is subject to reversal under the “abuse of discretion” standard of AS 44.62.570 incorporating the “substantial evidence test.”  Concern with meeting that standard on appeal leads us to apply a “substantial evidence” standard in our review of an RBA eligibility determination.  While applying a substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services.

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our prior decisions.
  Nevertheless, pursuant to 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence if the party offering that evidence failed to exercise reasonable diligence in developing and presenting that evidence.
  

In the instant case, we find Employer’s representatives approached Ms. Sakata to inquire about the status of her work on remand, only to learn that she had not received an additional assignment.
  We find Employer then provided Ms. Sakata with a copy of the Board’s Stackhouse I decision.  We find no evidence or argument Employer provided any additional information to Ms. Sakata prior to her determination letter dated November 5, 2008.  Instead, we find Employer thereafter wrote to RBA Designee Ms. Torgerson raising numerous objections to Ms. Sakata's report including arguing she had not considered the “receipt book,” information included in Employee's deposition, information concerning alleged “sales” positions, and had erroneously selected a “heavy duty” SCODDOT job description “inconsistent” with Employee's hearing testimony about his Progressive Coatings job.  Employer also raised arguments concerning the effect Employee's ability to actually perform the duties at Progressive Coatings would have on his eligibility evaluation.
  We further find Employer provided Ms. Torgerson with a Controversion Notice dated November 20, 2008, to which was attached a health questionnaire, an affidavit from Employer concerning information about the health questionnaire, and a check-the-block opinion letter from Dr. Soot.  Lastly, we find Employer controverted all benefits in this case on November 20, 2008, based upon allegations of Employee's “false statement” pursuant to AS 23.30.022.

We find Employer offered no reason why this information could not have been provided to Ms. Sakata and the RBA Designee sooner.  We find Employer had the information concerning the health questionnaire in its possession since the date Employee completed it on January 13, 2007.
 We find Employer took Employee’s deposition on March 19, 2008 and learned of his incorrect answers to the health questionnaire on that date.
  We find Employer could have provided the affidavit of Mr. Stolz and Dr. Soot’s check-the-box comments based upon that health questionnaire well before the day before the RBA Designee made her eligibility finding.  Nevertheless, we find the evidence upon which Employer now relies on its appeal before us was before the RBA Designee at the time she rendered her decision finding Employee eligible for vocational rehabilitation benefits -- albeit if only for one day.
  Accordingly, because the information was provided to the RBA, we conclude we can consider it in Employer’s appeal.

After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA Designee’s decision was supported by substantial evidence and therefore reasonable.  Yahara v. Construction & Rigging, Inc.
  If, in light of all the evidence, we find the RBA Designee’s decision is not supported by substantial evidence, we conclude the RBA Designee abused her discretion and remand the matter for reexamination of the evidence and for necessary action.

II. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041.

AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;

(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of injury;

(3) the employee has been previously rehabilitated in a former worker’s compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or

(4) at the time of medical stability, no permanent impairment is identified or expected.

Our regulation 8 AAC 45.510(b) states:

The administrator will consider a written request for an eligibility evaluation for reemployment benefits if the compensability of the injury has not been controverted and if the request is submitted together with. . . . 

This case’s disputes focus on several specific provisions in AS 23.30.041(e) and (f), and on 8 AAC 45.510(b).  We address the parties’ arguments seriatim as numbered in the summary, supra:

1) The controversion on “compensability” grounds:

Employer argues the RBA Designee abused her discretion by determining Employee eligible for vocational reemployment notwithstanding its November 20, 2008 Controversion Notice based upon “compensability” grounds.  We reject this argument and find no abuse of discretion on this point.  

Employer contends “it is common knowledge” the RBA Designee is “precluded from making a reemployment determination in cases for which a compensability defense exists.”
  Employer relies upon Kinn v. Norcon, Inc.
 and Avessuk v. ARCO,
 and suggests these cases simply require a good-faith controversion of all benefits that provides clear notice to the RBA that reemployment benefits have been denied in good faith by Employer for the RBA Designee to determine Employee is not entitled to an eligibility evaluation.  We disagree.  The Board in Kinn said it preferred “the policy of requiring an employer to file a controversion to support a defense of work-relatedness.”  Employer here has not raised as a defense that Employee's injuries, which form the basis for his right to vocational rehabilitation benefits, did not “arise out of” and “in the course of” his employment with Employer, and thus were “not work-related.”  In fact, we find there is no dispute concerning the events causing Employee's injuries, and even Employer's EME Dr. Soot agreed Employee was injured as a result of his work-related accident.  Instead, we find Employer has raised a defense pursuant to AS 23.30.022 based upon an alleged false statement on a post-hire health questionnaire.  We find the RBA Designee had a copy of Employer's November 20, 2008 controversion and the attachments prior to issuing her decision in this case.  However, we find no evidence Employer controverted Employee's case on the basis that it is not a work related injury, and we find no information in Employee's deposition that would give notice to the RBA Designee that there was a “work-relatedness” defense.  

We find a valid controversion for purposes of AS 23.30.041(e-f) and 8 AAC 45.510(b) “must specifically state Employer is claiming the injury did not occur within the course and scope of Employee's employment with Employer.”
  In a case very similar to the case at bar, the employer maintained the Board had gone too far in requiring a controversion specifically state the employer is claiming the injury did not occur “within the course and scope of Employee's employment with Employer.”  In Smith v. Alaska Pacific Environmental Services Anchorage,
 the employer also argued that even if the Board continues to require a “course and scope” controversion, under Snell a controversion based on AS 23.30.022 is the “equivalent of a course and scope controversion.”  The Smith Board rejected that argument and noted: “The employee reminds that the purpose of the entire Act is to ‘ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter.’”
  Smith accepted the employee's argument “that this is particularly true when rehabilitation benefits are concerned, based upon the 1988 amendments to the Act, which observed that ‘[i]n the deliberative process the Legislature heard testimony that speed was an essential component to a successful rehabilitation program.’”
  In Smith the employee asserted the employer's controversion did not controvert compensability either factually or legally, as the employer acknowledged the employee was injured at work and paid time loss compensation and medical benefits for six months in 2005 in 2006.  The employee further contended that factually it was never disputed he had a work-related injury and the employer’s controversion did not specifically state his injury did not occur within the course and scope of his employment with the employer, as required by several Board decisions.
  We find the facts in the instant case to be very similar.  We find Smith dealt with the employee’s right to an eligibility evaluation, while in this case Employer is appealing the RBA Designee’s finding of eligibility.  However, we find this is a distinction which makes no difference because in both cases the employer argued the RBA Designee should have ceased eligibility activities on the case in light of the “fraud” defense.

Unlike the Smith decision, we find Employer here has submitted evidence to support its allegation of “false statement” under AS 23.30.022.  However, we find the §022 defense is not before us for consideration, and like the Smith Board, find “that if an incorrect statement has been made by an employee, much more must be shown in order to constitute a violation of AS 23.30.022.”
  The employee in Smith asserted “that in order to stop the rehabilitation process under the Act, a mere allegation of fraud is not enough; it must not only be alleged, but must also be proven to the Board.”
  The employee in Smith relied upon the Board’s ruling in Stokes v. Chugach Eareckson Support,
 in which the Board found that when a controversion does not show the injuries did not occur “in the course and scope of employment,” there can be no finding of fraud until after a “Board determination” of fraud.  The Board found allegations of fraud under AS 23.30.250 were not sufficient to support the argument the employee's claim was not compensable absent a Board hearing on the fraud allegation and a Board order determining fraud had occurred.  In Stokes, because no such proceeding had occurred, the Board found the RBA Designee's determination was supported by substantial evidence and there was no evidentiary basis on which to overturn the finding the employee was eligible for reemployment benefits.

Based upon these arguments the Smith Board stated:

We recognize that the RBA Designee does not have statutory authority to determine the compensability of injuries nor to rule on the types of defenses being raised by the employer in the instant case.  We find that the employer is raising an affirmative defense under AS 23.30.022, related to alleged false and misleading statements made by the employee regarding his physical condition following a conditional offer of employment, a matter outside the scope of the RBA Designee’s authority.  We find the employer is raising no evidence in the record to indicate the injury or its aggravation did not arise within the course and scope of the employee’s work.  We find that the employer, in fact, acknowledges the employee sustained a work-related injury, but asserts that the occupational injury has resolved without permanent partial impairment and that the employee’s need for a reemployment evaluation, if any, does not arise out of or in the course and scope of his employment with the employer.  We find this affirmative defense does not constitute a defense that the employee did not sustain injury within the course and scope of his employment with the employer.  We find that the type of evaluation being urged by the employer regarding causation and fraud is simply beyond the scope of the RBA Designee’s authority.

We find essentially identical arguments in the instant case.  The Smith Board concluded:

We find substantial evidence in the record supports the RBA Designee’s decision to refer the employee for a reemployment benefits eligibility evaluation under AS 23.30.041(c).  We do not find the RBA Designee misapplied 8 AAC 45.510(b).  We find the RBA Designee's decision to refer the employee for an eligibility evaluation was not arbitrary, capricious or manifestly unreasonable.  We conclude the RBA Designee did not abuse her discretion.  Accordingly, we shall deny and dismiss the employer's petition.

We agree with Smith’s rationale, analysis, and result.  We similarly find in the instant case, specifically in respect to and in light of the §022 defense, the RBA Designee did not misapply any applicable portion of §041 or 8 AAC 45.510 by finding Employee eligible for vocational rehabilitation benefits.  Determinations regarding §022 defenses are subject to Board findings and orders after hearing and are not within the RBA Designee’s authority.  Mere allegations, short of a Board order, cannot “paralyze” the reemployment process in this case because work-relatedness of Employee’s injury has never been challenged.  We deny and dismiss Employer’s petition on this point.

2) The “weight of the evidence.”

Employer argued the RBA Designee abused her discretion because “the weight of the evidence does not support a finding of reemployment benefits.”
  Pursuant to AS 23.30.041(d) we must uphold the RBA’s decision absent “an abuse of discretion on the administrator’s part.”  While applying a substantial evidence standard of review a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services.
   We find the RBA Designee relied upon relevant evidence that a reasonable mind might accept as adequate to support her conclusion, and her decision in this regard is supported by substantial evidence.

Without re-weighing the evidence, we find the RBA Designee reasonably relied upon Ms. Sakata's recommendations.  Employer suggests the weight of the evidence, particularly Dr. Soot's EME report, compels the Board to reverse the RBA Designee's finding.  But we find that “a physician” PA Shortridge predicted Employee will have permanent physical capacities less than the physical demands of his job at the time of his injury or other jobs that he has held in the ten years before his injury, or held post-injury for a period long enough to obtain the skills to compete in the labor market.  PA Shortridge specifically commented on each and every job provided to him, disapproved all of them, and did not change his testimony at hearing.  We find PA Shortridge's testimony that Employee “might” be able to “possibly” improve with more medical care and he “might” possibly change his mind about some of the jobs speculative by definition.  We find anything could conceivably happen; however, the law requires a prompt determination for vocational rehabilitation eligibility in accordance with the legislature’s expressed preference that the Act be interpreted “so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost of the employer's are subject to the provisions of this chapter.”
  We find it has been over a year since Employee requested vocational rehabilitation.

We further find Employer's arguments concerning Employee's “actual” physical capabilities as demonstrated by his work at Progressive Coatings unpersuasive.  We agree with PA Shortridge's observations that many people will perform work outside the scope of what they “should” be doing and what is best for them, out of “necessity” or “desperation.”  We find based upon Employee’s testimony he was working out of necessity.
  We find Employee's limited post-injury employment with Progressive Coatings does not necessitate a finding that he has “permanent” physical capacities commensurate with the physical demands of that job.  We find AS 23.30.041(e) specifically refers to “permanent” physical capacities, as opposed to “temporary” physical capacities, or those capabilities demonstrated while under economic duress.  Our finding is supported by PA Shortridge's testimony that the length of time Employee actually performs such duties “matters,” and the limited time he actually performed the work “set him back” physically, thus supporting PA Shortridge's opinion Employee cannot work that position on a “permanent” basis.  We deny and dismiss Employer's petition on this point.

3) The accuracy of the ten-year work history.

Employer argued the RBA Designee abused her discretion because she relied upon a ten-year work history obtained by Ms. Sakata that Employer alleges “remains inaccurate.”
  Employer's primary argument in this regard is that Employee was involved in a “variety of sales positions,” including working with an auctioneer.
  Employer further faults Ms. Sakata for not reviewing the “receipt book” containing names and addresses of people for whom Employee worked, mentioned in Employee's deposition.  Employer alleges the receipt book was “not produced” for Ms. Sakata’s review.  However, we find Employee testified he could not find the receipt book because he had been moving his materials to a new location.  We previously found Employee to be a credible witness on the issues before us.  We again find him credible and believe that he could not locate the receipt book.
  We find no evidence Employee is intentionally withholding any information that might be found in the receipt book that could be relevant to the matter before the RBA Designee.  Furthermore, Employer has not alleged Employee intentionally is withholding the receipt book nor has Employer petitioned the Board for an order compelling him to produce it.

Lastly, we find no evidence was presented to the RBA Designee or to the Board to refute Ms. Sakata's expert testimony Employee was neither a salesman, auctioneer, nor auctioneer’s assistant.
  We find Employee's sale of motor vehicles was done in conjunction with his salvage business.
  We find his testimony supports a finding that he changed tires, switched batteries, and performed other physically demanding duties in respect to salvaging and selling automobiles purchased at auctions.  We find Employer's argument on this point is supported only by its argument.  By contrast, the RBA's Designee's decision is supported by Ms. Sakata's expert opinion as a vocational rehabilitation specialist who expressly deemed it inappropriate to provide a “salesman” or “auctioneer” job description to the reviewing physician.  In light of these facts, we find the RBA Designee's decision on this point is supported by substantial evidence and is not an abuse of discretion.  Therefore, we deny and dismiss Employer's petition on this point.

4) Employee's credibility pursuant to AS 23.30.022.

Employer argued the RBA Designee abused her discretion because she found Employee credible “without reviewing the evidence in its entirety and in ignoring the employer's fraud defense under AS 23.30.022.”
  We have already determined the RBA Designee did not have authority to rule on or consider Employer's §022 defense.  Therefore, we conclude the RBA Designee did not abuse her discretion by refusing to consider that defense.

Employer also raises numerous other bases upon which he contends the RBA Designee should have disregarded Ms. Sakata's recommendations, and instead found Employee was “not credible.”  Once again, we do not reweigh the evidence.  Employer fails to explain how, even if all of its allegations concerning income tax evasion, representations made to Progressive Coatings, and efforts to “defraud the state of Alaska of his child support obligations” are true, affect the relevant predictions made under §041(e), the proof required under §041(f), and Employee's eligibility for vocational rehabilitation benefits.  Therefore, we conclude the RBA Designee did not abuse her discretion or otherwise err by considering Ms. Sakata's report and finding Employee eligible for vocational rehabilitation benefits, notwithstanding Employer’s §022 defense.  We deny and dismiss Employer's petition on this point.

5) Considering “all available evidence.”

Employer further argued the RBA Designee erred by failing to consider “known employment” with other employers not listed in Ms. Sakata’s evaluation pursuant to §041(e)(2).  We disagree with Employer.  We find Employee discussed his “under-the-table” employment with Ms. Sakata during her second evaluation.  We have previously found Employee is a credible witness.
  We find Ms. Sakata adequately explored Employee’s relevant ten-year work history.  We find we gave Employer opportunity to submit any and all additional information to Ms. Sakata before she finished her second evaluation following remand.  We find Employee and Ms. Sakata did the best they could to disclose and discover any and all relevant employment Employee had during the appropriate periods.  We find Employee is a very unsophisticated injured worker with very little formal education.  We find he does not understand the meaning of relatively simple terms like “formality” and “defer.”  We find employee did the best he could do remember the names of those for whom he performed his services in the relevant time frame.  We further find, based upon his testimony which we find credible, Employee's traditional employment consists of heavy, manual labor.
  We find the RBA Designee relied upon Ms. Sakata’s report to find Employee eligible for reemployment benefits.  Therefore, given all the facts and relevant evidence presented to the RBA Designee, we find this reliance was not an abuse of discretion because we are not left with the firm conviction that a mistake was made
 or that the rehabilitation specialist or RBA Designee failed to properly apply the controlling law as explained in detail, supra.
  

On remand in Stackhouse I we directed the vocational rehabilitation specialist to “carefully and thoroughly interview Employee and reasonably obtain a comprehensive list of his relevant employers using his recollections as well as all other available, reliable sources.”  We find she did so.  We also found the need to identify all relevant employers during the ten-year period “must be balanced against the need to move this evaluation along with alacrity.”
  We again disagree with the inferences drawn from Employer’s initial argument that §041(e)(2) rigidly requires “the identification of each employer to accurately complete this process.”
  We again find this vocational rehabilitation eligibility evaluation process has been ongoing since Employee made his request on January 3, 2008.
  We find in this case 100% identification of every person for whom Employee provided his services is not possible, nor is it necessary.  We find the information available to Ms. Sakata and the RBA Designee shows Employee's traditional work was and continues to be of a heavy, physical nature as he testified.  We find the legislature has directed that “[p]rocess and procedure under this chapter shall be as summary and simple as possible.”  AS 23.30.005(h).  We find, were we to accept Employer's argument, Employee theoretically could never be found eligible or ineligible for reemployment benefits and the process could be permanently paralyzed because all of his “employers” may never be identified.  We find such a process would thwart the legislature's intent, interminably interfere with the reemployment process, and lead to absurd results.  Therefore, we find no error in the RBA Designee's review of Ms. Sakata's eligibility evaluation and conclude she did not abuse her discretion by finding Employee eligible.

6) Meeting the Board’s timeline on remand.

Employer lastly argued the RBA Designee abused her discretion because she did not meet the Board's “timeline” for completing the eligibility evaluation on remand from the Board’s October 1, 2008 decision.  In Stackhouse I we directed the rehabilitation specialist to perform her research on the remanded issue concerning the ten-year work history issue within thirty days of our decision.  We directed “once the reemployment specialist feels confident, within the 30 days we allow or sooner, that she has identified each relevant employer that can reasonably be identified, she must provide her evaluation to the RBA Designee.”  We find the rehabilitation specialist did not complete her work within the thirty day time limit we prescribed, nor did the RBA Designee complete her eligibility evaluation during that same time frame.  However, we find no evidence in the record that either the rehabilitation specialist or the RBA Designee was at fault for this result.  By contrast, we find the RBA Designee did not receive a copy of Stackhouse I from the Board until October 21, 2008.
  Furthermore, though Employer says it sent Ms. Sakata a copy of our October 1, 2008 decision on October 16, 2008, we find Ms. Sakata had no direction from the RBA Designee to undertake additional vocational rehabilitation services at that time.
  We find no evidence in the record showing either the rehabilitation specialist or the RBA Designee was responsible for any delay.  Therefore, as suggested by Employee at oral argument, we do not fault Ms. Sakata or the RBA Designee for the relatively minimal delay in issuing a second rehabilitation eligibility evaluation determination.  In any event, we find such a delay would not be grounds to reverse and remand the RBA Designee's determination. Employer’s appeal on this point is denied and dismissed.

In summary, as in Stackhouse I, we are constrained to apply the relevant provisions of the Alaska Workers’ Compensation Act, the workers’ compensation regulations, and the applicable case law.  Justus v. Ketchikan Pulp Company.
  We find the RBA Designee relied on substantial evidence, and proceeded reasonably and in accord with the statutory requirements, on all issues presented pursuant to §041(e) and §041(f).  We conclude there is no abuse of discretion in this eligibility evaluation pursuant to the requirements of §041(e) or (f).  We affirm the RBA Designee’s November 21, 2008 decision finding Employee eligible for vocational rehabilitation benefits, and deny and dismiss Employer's Petition filed December 2, 2008 appealing that decision.  

III.  EMPLOYEE'S BELATED REQUEST FOR ATTORNEY’S FEES AND COSTS.

At the hearing’s conclusion, Employee's counsel “moved” for attorney’s fees to obtain payment in the event he prevailed against Employer's appeal.  Employer offered a “general” objection to this procedure inasmuch as Employee's counsel failed to timely file a fee and cost affidavit pursuant to the Board's administrative regulations.  Employee argued he was accustomed to “civil court” where these fee requests are “submitted afterwards.”  We closed the record at the hearing’s conclusion without ruling on the motion for submission of a fee and cost request.  However, during the Board's deliberations post-hearing, the Board determined Employee's counsel should be allowed to apply for attorney’s fees and costs.

AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.
8 AAC 45.180(b) states, in relevant part:


An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (a) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  It the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. . . .

Issues heard at hearing are generally raised by the parties at prehearing conferences.  Our regulation 8 AAC 45.06(c) states in part:

After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing.

We find the parties appeared on November 13, 2008 at a prehearing conference held before Employer’s petition was filed appealing the RBA Designee’s decision.  We find this prehearing was set to address solely the SIME ordered in Stackhouse I.
  We find another prehearing was held on January 20, 2009, after Employer filed its Petition.  However, we find Employee's counsel did not appear.  We find this prehearing conference again dealt solely with the issue of the SIME as ordered in Stackhouse I.
  We find there was no prehearing conference or prehearing conference summary addressing Employer's Petition appealing the RBA Designee’s second determination in this case.  Consequently, we find there was no discussion concerning attorney’s fees prior to our hearing on Employer's Petition appealing the RBA Designee's decision.  We find the issue of attorney’s fees and costs related to an Employer’s RBA-Designee-decision-appeal are generally raised by the employees’ counsel at a prehearing conference.  Accordingly, we find there was no specific direction or limitation concerning the issues to be heard at our hearing, including attorney's fees and costs, as the parties never discussed this hearing at any prehearing conference.  

We find Employee has moved for order allowing him to request attorney’s fees and costs.  We find Employee did not specify whether he was seeking statutory minimum fees, or actual attorney's fees and costs, though he implied he was requesting actual.  We find the purpose of our administrative regulation 8 AAC 45.180 concerning attorney's fees and costs, and providing a deadline for Employee to file an affidavit of fees and costs if seeking actual fees and costs, is to provide Employer with an opportunity to object to Employee's request for actual attorneys fees and any costs before the Board rules on them.  In this case we find Employee's counsel failed, because of his inexperience before the Board, and the lack of a prehearing conference where this issue is normally raised, to file a timely affidavit of fees and costs or even request fees and costs pre-hearing.  

Our regulation 8 AAC 45.195 provides as follows:

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party for failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 ‘should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them.’  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to ‘full reasonable attorney's fees for services performed with respect to issues on which the worker prevails’(footnote omitted). 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

We take administrative notice that many injured workers appear before us without the benefit of competent, worker's compensation counsel.  We find worker's compensation law and regulations to be relatively complicated.  We find Employee's counsel in this case is relatively inexperienced with worker's compensation matters, having appeared before the Board only twice -- both times in the instant case.  We find Employee's counsel's services were of significant benefit to Employee inasmuch as he has succeeded in obtaining our affirmance of the RBA Designee's determination that Employee is entitled to vocational rehabilitation benefits.  We find Employee failed to submit an affidavit of attorney fees and costs in a timely fashion three working days before the hearing as required by 8 AAC 45.180.  However, we find that to deny Employee an opportunity to submit a request for either statutory minimum fees or actual fees and costs in light of these facts would result in “manifest injustice” to Employee who may find himself without an attorney willing to represent him any further before the Board.  We find the strict application of 8 AAC 45.180 in this case would thwart the Supreme Court's expressed preference of having competent counsel available to represent injured workers, and ensuring successful Employees’ counsel in contingent cases are fully and reasonably compensated for their services.  Therefore, we conclude we will “modify” the procedural requirement set forth in 8 AAC 45.180 and allow Employee seven days from the date of this decision to file and serve a request for attorney’s fees and costs seeking either statutory minimum fees or actual attorney’s fees and costs pursuant to our statutes and regulations.
  We are not modifying a procedural requirement “merely to excuse” Employee for “failing to comply” with 8 AAC 45.180 or to permit Employee to “disregard the requirements” of that regulation.  We are modifying the procedural requirement to prevent “manifest injustice” to Employee, to encourage Employee's counsel to continue to represent him and other injured workers, because there was no prehearing conference setting forth the parameters of our hearing and the issues to be heard with specificity or limitation, and because Employer is not prejudiced, all as set forth supra and infra.

To avoid injustice to Employer, and to satisfy what we find is the intent of 8 AAC 45.180, we give Employer seven days from the date it receives Employee's request or affidavit of fees and costs to file any objection it deems appropriate.  We conclude we will reopen the record for the limited purpose of receiving Employee's affidavit of fees and costs (or request for statutory minimum fees, and costs) and any objection to that affidavit from Employer.  

ORDER

1) The RBA Designee’s determination of eligibility dated November 21, 2008 is affirmed, and Employer’s appeal filed December 2, 2008 is denied and dismissed.

2) We re-open the record to allow Employee’s counsel seven days from the date of this decision to file and serve a request for statutory minimum fees or a fee and cost affidavit in conformance with this decision and our statutes and regulations.

3) We re-open the record to allow Employer seven days from the date of receipt of Employee’s fee and cost affidavit or request to respond, making any objections it deems appropriate.

4) Following the receipt of the affidavit of fees and costs or request, and any objection, we will issue a separate decision and order on that limited issue on the written record.

Dated at Anchorage, Alaska this 4th day of February, 2009.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of George S. Stackhouse, employee / appellee; v. C.G.G. Veritas Services Holding, Inc., employer; New Hampshire Insurance Co., and Northern Adjusters, insurer / appellants; Case No. 200701487, dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 4th day of February, 2009.

           _____________________

                             


Jessica Sparks, Clerk
��
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� These included: 1) she could not rely upon a PA’s opinions, 2) she incorrectly found Employee had not been rehabilitated in a prior worker’s compensation claim, 3) Employer had made a disqualifying job offer pursuant to AS 23.30.041(f)(1), 4) Employee’s 10-year work history upon which the RBA Designee had relied was inaccurate, and 5) Employee had intentionally committed As 23.30.250 “fraud” by “concealing” his relevant work history from Ms. Sakata.


� AWCB Decision No. 04-0177 (July 23, 2004).


� AWCB Decision No. 06-0129 (May 24, 2006).


� AWCB Decision No. 96-0383 (September 18, 1996).


� AWCB Decision No. 08-00146 (August 13, 2008).


� AWCAC Decision No. 07-021 (December 20, 2007).


� AWCB Decision No. 90-0050 (March 21, 1990).


� 151 P.3d 1249 (Alaska 2007).


� See AWCB Decision No. 08-0178.


� Id. at 10.


� Id. at 13-23.


� Id. at 25.


� See Employer’s Hearing Brief at 2.


� Id. at Exhibit 1.


� See Employer’s Hearing Brief at 2.


� However, as discussed infra, Employer did provide further information to the RBA Designee after Ms. Sakata had issued her recommendation.


� The omitted footnote stated Ms. Torgerson did not receive a copy of the Board's decision until October 21, 2007.


� See Ms. Torgerson’s October 22, 2008 letter.


� See Ms. Sakata's November 5, 2008 Reemployment Benefits Eligibility Evaluation, with attachments.


� Id. at 1.


� Id.


� I.e., Progressive Coatings.


� See Ms. Sakata's November 5, 2008 Reemployment Benefits Eligibility Evaluation, with attachments, at 2.


� Id. at 2-6.


� Id. at 6; see also attachment for Cleaner, Commercial or Institutional signed and predicted as “No” by PA Shortridge on November 3, 2008.


� Id. at 7.


� Id.


� Id.


� Id. See also Work History Summary at 8.  Specific Vocational Preparation Code in essence “means the amount of lapsed time required by a typical worker to learn the techniques, acquire the information, and develop the facility needed for average performance in a specific job-worker situation.”  See ecfr.gpoaccess.gov.


� Id. at 8-9.


� Id.; See attachments signed by PA Shortridge.


� See Employer's letter to RBA/RBA-Designee dated November 14, 2008, and attachments.


� Id. 


� Id.


� Id. 


� Id.


� Id.


� 640 P.2d 590 (Alaska 1979).


� 651 P.2d 842 (Alaska 1982).


� See Employer's letter to RBA/RBA-Designee dated November 14, 2008, and attachments.


� Id.


� Specifically, Employee testified in his deposition at and near page 33 as follows: 





Q  And as far as working as an employee for anyone, is Nordic the only folks you worked as an employee for in 2006?  





A  I don't know.  There again, sometimes when I do salvage or something, I put my Social Security number down.  So I don't know.  If they filed taxes then, that would come up, I guess.  That's what they say.  





Q What I'm asking you though is: Did you actually work with anyone as an employee, besides Nordic?  





A There again, that's how I'm trying to answer that.  





Q  You mean, sometimes you think that they might list you as an employee when you do salvage work?  





A  Exactly, yeah.  





Q Who did you do salvage work for in 2006?  





A  I would have to go through records and pull all those up, different job sites and auctions.  





Like I helped Brad Webb auctioneer on a couple of his auctions.  A lot of it I trade out, because I get cream of the crop, whatever they call it, before they have the auction, to see the stuff, you know, I want this and that, or, I got buyers for this.  





I do a lot of in-between work.  I'm the middleman.  I have a list of what people are looking for.  Then I have a network going that I utilize on the phone.  I say, okay, this guy has got this, or this is coming up for auction.  





I keep in touch with all the expeditors and all the truck drivers and all the warehouse people around construction sites in Wasilla, Talkeetna, in that area.  Then, all the people, I’m kind of like the go-to guy.  People will call me and say, you know, I need ten sheets of this, or, I need, you know, a well pump, or you know, used roofing.





Q So you kind of got folks that call you when auctions come up --





A Yes.





Q -- that you've developed kind of a relationship with a bunch of different people?





A Yes, sir.





Q And you also have a lot of folks you know that want to buy stuff; they come to you and tell you what they want to buy?





A Yes.  Or if I'm at an auction and see something and it's a good deal, I'll call somebody and they'll buy it, I'll get 10 percent or 15 percent.  I do that quite often, once or twice a week.  Even when I do work, you know, I'm networking with people.





� See Controversion Notice dated November 20, 2008.


� Id.


� See November 20, 2008 Controversion Notice in rehabilitation section of the Board’s file, and attachments.


� Ms. Torgerson's letter also included a footnote at this point which stated: 





Mr. Nelson offered no explanation for why he did not supply the RBA/Ms. Sakata a copy of your March 19, 2008 deposition, in April 2008, when Ms. Sakata issued her first evaluation report.  If Mr. Nelson feels your deposition offers a more accurate work history, then he should have provided a copy to the RBA/Ms. Sakata, early in the evaluation process as opposed to 10 months after the process began.  With respect to Mr. Nelson's request that we review the 9/18/08 hearing testimony, to my knowledge the Board has never had the hearing tape transcribed and Mr. Nelson did not provide me with a transcribed copy of the hearing tape.  However I did provide Ms. Sakata with a copy of the 10/1/08 D & O; as well as copies of your 6/18/02 eligibility evaluation; employment applications; resumes; and Social Security earning information.





� At this point, Ms. Torgerson's letter included a footnote which stated:





You did receive an evaluation for reemployment benefits in a previous worker's compensation claim, and you were found eligible.  However, your claim was settled before the plan process began.





� At this juncture, Ms. Torgerson's letter included a footnote which said:





Mr. Nelson argues that because you are currently performing this work, even though PA-C Shortridge had predicted that you do not have the physical capacities, I should decide whether your demonstrated, actual physical ability to do this job, trumps Shortridge’s opinion that you cannot do the job.  I disagree with Mr. Nelson.  I do not have the medical expertise to make a prediction regarding what you can and cannot do, physically.  The statute directs that a medical provider make that prediction, which is what Mr. Shortridge has done.  It is then your decision regarding whether or not to abide by your provider’s predictions/advice.  Additionally, Mr. Nelson believes Ms. Sakata has selected an incorrect job description, based upon your hearing testimony.  Neither Ms. Sakata nor I have a copy of the hearing transcript.  Ms. Sakata selected a SCODRDOT job description based upon her interview with you and her expertise in using the DOT.  Since her report is the only document that I have to base my opinion on, I will defer to her expertise.





� Here, Ms. Torgerson's footnote stated:





Mr. Nelson argues that Ms. Sakata failed to select SCODRDOT job descriptions that described the sales and auction work that you have done in the past.  Even if Ms. Sakata selected job descriptions such as Auction Assistant or Sales, she would probably have to couple those descriptions with something like Material Handler or Used Building Materials Yard Worker, because most things that you salvaged and sold appear to be heavy objects.  Finally, I rely upon the Board's opinion finding you ‘. . . a credible witness’ (D & O at page 18) and that your work has been physically demanding.





� Lastly, Ms. Torgerson inserted a footnote at this point which stated:





Yesterday the employer/insurer filed a Controversion Notice in which they controverted all benefits based upon ‘. . . the only logical conclusion is that Mr. Stackhouse knowingly made false statements on his post-hire questionnaire.  Thus, the employer, pursuant to AS 23.30.022 denies that the employee is entitled to any workers’ compensation benefits.’  I bring this Controversion up, because the Board may have to decide this issue before the reemployment evaluation determination issue can be addressed.





� Id. at 3-4.


� See Petition dated “May 29, 2008” but received December 2, 2008.


� Id.


� See Affidavit of Readiness for Hearing dated December 1, 2008.  We note the petition is actually dated “May 29, 2008” and Employer certifies in block 37 it served it on Employee on that date.  We overlook this apparent “field” error on Employer’s form, pursuant to 8 AAC 45.195, because Employee made no objection to service.  Otherwise, Employer’s Petition would technically be deficient, we could not act on it pursuant to 8 AAC 45.050(b)(8), and “manifest injustice” to Employer would accrue because its appeal would be barred by a technicality.


� See Prehearing Conference Summary dated November 13, 2008.  In particular, the prehearing conference officer stated “[t]oday's prehearing conference is in reference to the SIME as ordered by the Board in AWCB decision No.  08-0178. . . .   A follow-up prehearing will be scheduled for Tuesday, January 20, 2009, to address EE’s 11/04/2008 WCC.”


� We note the hearing on Employer's petition was originally scheduled for December 18, 2008, but was apparently continued at the parties’ request because of difficulties obtaining Ms. Sakata's testimony.


� See Prehearing Conference Summary dated January 20, 2009.


� See Employee's signed election form.


� According to printing on the bottom of several of these forms, “NRS” refers to “New Northern Rehabilitation Services,” which apparently printed these forms on “12/16/08.”


� See Employer’s letter to Richard Degenhardt dated December 15, 2008, with attachments.


� Id.


� Employer objected only to Exhibit 1, a letter dated July 2, 2008 from Bridget Mullally to the Division of Public Assistance.  The Board accepted the exhibits subject to Employer’s objection to Exhibit 1.


� Employee’s Stackhouse II hearing testimony.


� Id. 


� Id. 


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� PA Shortridge Stackhouse II hearing testimony.


� For example, PA Shortridge was unaware Employee had previously been found eligible for vocational reemployment benefits in another case, did not know of his prior knee surgeries, but was aware of Employee's past back injuries; Employee told PA Shortridge these were “resolved,” according to PA Shortridge’s hearing testimony.


� PA Shortridge Stackhouse II hearing testimony.


� Id.


� Id.


� Id.


� Employer had preliminarily objected to the Board considering Ms. Sakata's written report because she failed to appear for a scheduled deposition to which she had been subpoenaed.  However, Ms. Sakata appeared, having been subpoenaed to the hearing, and gave her testimony.  Employer acknowledged at the hearing’s conclusion that her testimony rendered moot any prior issue concerning the admissibility and consideration of Ms. Sakata's last report.


� Ms. Sakata’s Stackhouse II hearing testimony.


� Id.


� Id.


� Id.


� Id.


� Id.


� 700 P.2d 1295, 1297 (Alaska 1985).


� 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).


� 367 P.2d 884, 889 (Alaska 1962).


� AS 44.62.570.


� 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).


� See, e.g., Kelley v. Sonic Cable Television, Superior Court Case No. 3AN 89�6531 CIV (February 2, 1991); Quirk v. Anchorage School District, Superior Court Case No. 3AN�90�4509 CIV (August 21, 1991).


� See, e.g., Kinn v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999). 


� See Employer’s Hearing brief at 2.


� See Employer’s November 14, 2008 letter to Mark Kimberling, with attached copy of Employee's deposition.


� See Exhibit 1 attached to Controversion Notice dated November 20, 2008.


� See Deposition of George Stackhouse dated March 19, 2008 at 117 through 123.


� In light of these findings, had Employer offered this same evidence to us at hearing as “new” evidence, which had not been previously proved to the RBA Designee, we would not have considered it.  8 AAC 45.070(b)(1)(A), precludes us from considering additional evidence if the party offering that evidence “failed to exercise reasonable diligence in developing and presenting that evidence.”  See, Kinn v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999). 


� 851 P.2d 69 (Alaska 1993).


� See Employer's brief at 3.


� AWCB Decision No. 99-0041 (March 1, 1999).


� AWCB Decision No. 89-0215 (August 19, 1989).


� See Snell v. State of Alaska, AWCB Decision No. 02-0192 (September 20, 2002).  See also Grieve v. Northern Truck Center, AWCB Decision No. 06-0303 (November 9, 2006).


� AWCB Decision No. 07-0160 (June 14, 2007).


� Smith at 11.  See also AS 23.30.001.


� See Smith at 11.


� See Snell v. State of Alaska, AWCB Decision No. 02-0192 (September 20, 2002); McKinney v. Charles Cordova, D.D.S., AWCB Decision No. 05-0129 (May 13, 2005).


� See Smith at 11.


� Id.


� AWCB Decision No. 07-0106 (April 27, 2007).


� Smith at 16-17.


� Id.


� See Employer’s Hearing Brief at 4.


� 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).


� AS 23.30.001(1).


� AS 23.30.122.


� See Employer’s Hearing Brief at 7.


� Id.


� AS 23.30.122.


� Furthermore, we find NRS at Employer's request did not even provide a “sales” or “auctioneer” job description to Richard Degenhardt, our prehearing officer, for use in the pending SIME.  We further note NRS provided the same job description for “cleaner, commercial or institutional” showing a “heavy” exertional level, to which Employer objected when provided by Ms. Sakata.  See Employer's letter to Richard Degenhardt dated December 15, 2008, and attachments, particularly page 26.


� See footnote 118 page 17-18, supra.


� See Employer’s Hearing Brief at 7-8.


� AS 23.30.122.  


� Id.


� See Brown v. State, 563 P.2d 275, 279 (Alaska 1977).


� See Manthey v. Collier, 367 P.2d 884 (Alaska 1962).


� Stackhouse I at 19.


� See Employer’s Hearing Brief for Stackhouse I hearing at 12.


� See Employee’s Request For An Eligibility Evaluation dated January 3, 2007 (sic).


� See RBA Designee letter to Farooz Sakata dated October 22, 2008 at note 1.


� See Employer's Hearing Brief at 2, note 1.


� AWCB Decision No. 97-0205 (October 10, 1997).


� See Prehearing Conference Summary dated November 13, 2008.  In particular, the prehearing conference officer stated “[t]oday's prehearing conference is in reference to the SIME as ordered by the Board in AWCB decision No.  08-0178. . . .   A follow-up prehearing will be scheduled for Tuesday, January 20, 2009, to address EE’s 11/04/2008 WCC.”


� See Prehearing Conference Summary dated January 20, 2009.


� 53 P.3d 134,147 (Alaska 2002).


� Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 975 (Alaska 1986).


� We encourage Employee's counsel to carefully review the requirements of AS 23.30.145 and 8 AAC 45.180.


� We further note it would alternately be proper for Employee's counsel to file a Worker's Compensation Claim or Petition seeking attorney’s fees and costs, given this case's facts and circumstances as set forth supra, notwithstanding our chosen method of resolution.
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