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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SHEILA IVINS, 

                                                  Employee, 

                                                        Claimant     

                                                   v. 

BROWN JUG, INC.

                                                  Employer,

                                                   and 

COMMERCE AND INDUSTRY

INSURANCE COMPANY,

                                                  Insurer,

                                                        Defendants.
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)
	        FINAL  DECISION AND ORDER

        AWCB Case No.  200802491
        AWCB Decision No.  09-0027 

         Filed with AWCB Anchorage, Alaska

         on February 6, 2009


On January 7, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for a finding of compensability, compensation rate adjustment and  penalties.  The employee appeared on her own behalf.  Mr. Steven Nelson represented the employer and insurer (collectively “employer”).  We held the record open in order to allow the parties an opportunity to reply to an issue raised by the Board: whether or not a penalty should be assessed against the employer for unfair and/or frivolous controversion.  We closed the record when we next met on January 20, 2009.

ISSUES

1.  Is the employee entitled to temporary total disability benefits (“TTD”) from March 17, 2008 through April 6, 2008, pursuant to AS 23.30.185?

2.  Is the employee entitled to a compensation rate adjustment under AS 23.30.185, to compensate her for 100% of her lost wages during the period of disability?

3.  Is the employee entitled to medical benefits associated with the purported work injury of February 6, 2008, pursuant to AS 23.30.095?

4.  Are penalties due under AS 23.30.155(e) for unfair or frivolous controversion by the employer?

5.  Is the employee entitled to interest under AS 23.30.155(p) and 8 AAC 45.142?

CASE HISTORY AND SUMMARY OF THE EVIDENCE
We summarize here only those facts necessary to determine the issues before us.  Prior to the injury to her right knee in the instant case, the employee suffered two previous right knee injuries: one from a non-work related slip on ice in 1987,
  the second from a work-related slip on ice in 1993.
  The 1993 injury caused a torn anterior cruciate ligament (“ACL”), which was reconstructed by 
W. Laurence Wickler,  MD, Orthopedic Surgeon, in 1994.  Dr. Wickler followed the employee at six and twelve months post surgery, reported good stability in the knee with the reconstructed ACL, and released her from care.
 

On January 11, 2002, the employee began working for Brown Jug, Inc., a purveyor of beer, wine and liquor in Southcentral Alaska.  Employee advanced to the position of warehouse supervisor.
  On February 6, 2008, the employee reports, she injured her right knee at work while stepping around a box and twisting her right knee.
 She finished her shift, but by that evening her knee was swollen and sore.   She returned to work for her 4 PM shift the following day, but left work early due to continuing pain and swelling in her knee.
  Employee returned to work on February 8, 2008.
  She completed her portion of the Report of Occupational Injury form (“ROI”) noting an injury to her right knee and "Knee pain due to over Extended," listing February 7, 2008, as the date of injury.
  The employer completed its portion of the ROI on February 15, 2008, acknowledging having  received notice of employee’s injury on February 8, 2008.  The employee was seen by Dr. Wickler on February 14, 2008.  She reported to Dr. Wickler that she was stepping around a box at work and twisted her right knee. She reported pain, instability and an occasional pop.
  
X-ray examination suggested “Torn medial meniscus versus chondrol lesion distal femur, right knee secondary to an industrial injury."
 An MRI conducted on February 18, 2008 revealed “Intact ACL graft with some regions of edema and fluid surrounding the distal aspect of the graft as it extends through the tibial tunnel.  Partial tear within the tibial tunnel could not be ruled out.  Small joint effusion.  Complex tear with fragmentation involving the posterior horn and body of the medial meniscus... Linear tear of the body of the lateral meniscus..." 
 On February 21, 2008, Dr. Wickler reported the MRI results to the employee.  Surgery was discussed and agreed upon.
  On March 17, 2008,  Dr. Wickler performed an “arthroscopy and arthroscopic debridement of the medial femoral condyle; Arthroscopic debridement articular surface of the patella, right knee.”
  Postoperatively, the employee engaged in physical therapy, was released for light duty work on April 4, 2008, and returned to work thereafter.
  

On March 24, 2008, at the employer’s request, Thad C. Stanford, MD, performed a “Chart Review.”  Dr. Stanford was supplied with two documents:  a “report… dated February 7, 2008, [which] indicates Ms. Ivins was simply standing when she began having right knee pain,” and “an MRI (sic, MRI report) dated February 18, 2008.” Dr. Stanford was asked to answer one question:  “Could the injury as described on the MRI report be a result of standing at a register?”
  Dr. Stanford responded:

The findings on the MRI quite definitely show that Ms. Ivins has had significant problems in the past with surgery to the right knee.  You indicate that you were unable to get a history from her or medical records regarding her prior problems. 

Given that she apparently did not sustain a significant injury at work, and her MRI shows significant prior problems, I can only conclude that any problem she has right now is related to her prior knee problems.

It is not uncommon for degeneration of menisci to occur after significant surgery, such as an anterior cruciate ligament repair.

To reiterate, absent any other information, the only conclusion is that the substantial cause of Ms. Ivins’ current right knee problem and need for surgery is due to prior difficulties.

Quoting verbatim from  Dr. Stanford’s report, the employer filed a Controversion Notice on March 31, 2008.
  On April 8, 2008, Dr. Wickler provided the employee with a letter in response: 

Ms. Ivins has been under my care.  She had an ACL reconstruction about fifteen years ago.  She was totally symptom free until her most recent injury at work which generated the knee (sic, need) for arthroscopic surgery and the findings at surgery are consistent with her history of injury and have nothing to do with her previous ACL reconstruction with the exception of there may be some minor wear characteristics on the medial femoral condyle that perhaps could be related to that previous injury, however, the major finding is, in my opinion, directly related to her most recent injury.

The employer did not withdraw its Controversion Notice.  The employee filed her Workers’ Compensation Claim (“WCC”) on April 14, 2008, seeking temporary total disability (“TTD”) from March 17, 2008 (the date of surgery), through April 6, 2008 (following release for work); permanent partial impairment (“PPI”) “when rated;” medical costs, including surgery and physical therapy; and requesting a second independent medical evaluation (“SIME”).
  The employer filed an Answer to the WCC denying compensability, contesting TTD, PPI and medical costs, and reserving defenses pertaining to the SIME request.  On May 15, 2008, Dr. Wickler again wrote on the employee’s behalf:

Ms. Ivins has been under my care.  I carried out an anterior cruciate ligament reconstruction back in 1995 (sic, 1994).  She did very well post-op.  She has had absolutely no difficulty with her knee.  She had a workman’s (sic) comp injury that I saw her for with a twisting injury stepping around a box…the stepping around the box and twisting the knee is why she came to care.

It is my medical opinion that were it not for this particular injury, she would not have come to treatment at this time and also it is my opinion that this particular injury is a substantial factor in the symptoms that she was suffering at the time of her knee arthroscopy.

She does have some change which is somewhat chronic and could very well have to do with simply her previous injury and/or the passage of time, but the signs and symptoms that occurred at her work place accelerated her present symptoms and required her surgery.

Thereafter, the parties stipulated to an SIME, which was performed on September 4, 2008, by Thomas L. Gritzka, MD, Orthopedic Surgeon.

Dr. Gritzka interviewed and physically examined the employee, and reviewed the 73 pages of medical records comprising the SIME binder.
  The medical records reviewed by Dr. Gritza contained those pertaining to the employee’s 1994 right knee injury and ACL repair performed by Dr. Wickler, which referenced the 1987 knee injury, as well as the records from the 2008 knee injury and surgery, including Dr. Wickler’s chart notes and operative report, the x-ray and MRI impressions, as well as Dr. Stanford’s report.  Dr. Gritzka noted in his report that no medical record existed which fit the description, relied upon by Dr. Stanford, of a “report… dated February 7, 2008, [which] indicates Ms. Ivins was simply standing when she began having right knee pain.”
  In response to the questions put to him by the Board, Dr. Gritzka concluded:

The medical cause for the examinee’s right knee complaints and symptoms for which Dr. Wickler performed the most recent surgery is multifactorial…The examinee’s right knee complaints and symptoms for which the work and/or 02/07/08 work injury is the substantial factor is the reported work injury of 02/07/08. This injury as described by Ms. Ivins could reasonably be expected to aggravate or activate an antecedent degenerative change causing it to become symptomatic…

If the injury of 02/07/08 had not occurred, then more probably than not, the examinee would not have needed the surgery done by Dr. Wickler…I would interpret “the substantial cause” of the examinee’s need for medical treatment since 02/07/08 to be an aggravation of the antecedent condition caused by the 02/07/08 event.

[T]he 02/07/08 injury “lit up” or exacerbated the examinee’s antecedent condition producing symptoms that led to her treatment by Dr. Wickler.  The aggravation and combination of the preexisting condition caused a permanent change in her preexisting condition…

[T]he surgery done by Dr. Wickler…was reasonable and necessary.

The substantial cause of the examinee’s right knee “symptoms and need for medical treatment” was the injury of 02/07/08 which acted upon the substantial cause of her right knee condition overall…The substantial cause of her right knee symptoms and need for medical treatment was the injury of 02/07/08…

I am not able to identify an alternate explanation for Ms. Ivins’ symptoms or need for medical treatment since 02/07/08 that would exclude the work injury of 02/07/08 as being the substantial cause of the symptoms which required treatment. 

The 02/07/08 work injury caused an aggravation of the examinee’s antecedent condition…

[S]he is medically stable at this time…

[S]he has incurred no additional impairment over and above what she had prior to 02/06-02/07/08…and has returned to the pre-injury baseline status.  (All emphasis in original).

The employee amended her WCC on October 14, 2008, to include penalties in her claim for relief.
  The employer filed an Amended Answer on October 20, 2008, continuing to contest the compensability of employee’s claim, relying on a portion of Dr. Gritzka’s report to contest employee’s PPI claim, and asserting no penalty was due because it had timely controverted benefits on March 31, 2008.   At a prehearing conference on October 10, 2008, the employee withdrew her claim for PPI,
 presumably based on Dr. Gritzka’s finding she sustained no additional permanent impairment beyond that resulting from her 1994 injury and surgery.
  The Prehearing Conference Summary indicates, without explanation, that the issue of penalties is moot.
  The file reflects that at this time the employee was receiving collection letters from medical providers and a collection agency for unpaid medical bills.
  

At the outset of the hearing on January 7, 2008, without conceding compensability, the employer announced it had mailed the employee a check in the amount of $1,584.18 for TTD claimed for the period March 17, 2008 through April 6, 2008.
  The employer acknowledged the check had been mailed too recently for it to have been received by the employee.  The employer further stated it was in the process of paying all medical bills associated with the reported work injury, subsequent surgery and physical therapy.  The employer asserted the hearing was no longer necessary.  The employee, however, wished to go forward with the hearing, alleging she should be paid as TTD 100% of her lost earnings during her period of disability.  The employer agreed that the issue of penalties could be heard in spite of the fact that the October 10, 2008 prehearing conference summary suggested the issue of penalties was moot, and even though employee’s Amended WCC was filed after the October 10, 2008, prehearing conference and summary.  

At the conclusion of the hearing, the parties were accorded additional time to brief an issue raised by the Board:  “Should a penalty be assessed against the employer for an unfair and/or frivolous controversion?”  The employee did not respond.  The employer filed a response to the Board inquiry, arguing its controversion was neither unfair nor frivolous because Dr. Stanford’s March 31, 2008,  Chart Review constituted the substantial evidence necessary to support the controversion.
  Citing Groom v. State of Alaska, 169 P.3d 626 (Alaska 2007), the employer further argued that for the Board to consider the issue of unfair and frivolous controversion would be a violation of the employer’s due process right to notice and an opportunity to be heard.
  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.
Compensability.

AS 23.30.010 provides in pertinent part:

[C]ompensation or benefits are payable under this chapter for disability…or the need for medical treatment of an employee if the disability…or the employee’s need for medical treatment arose out of and in the course of the employment.

Where employment causes an injury or aggravates, accelerates or combines with a pre-existing condition to cause a disability, the injury is compensable and the employee is entitled to compensation and benefits.

The employee is afforded a presumption that all benefits she seeks are compensable.
 
AS 23.30.120(a) states, in relevant part: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.

We utilize a three-step analysis when applying the presumption of compensability.
  First, the employee must establish a "preliminary link" between the claimed disability and her employment.  Evidence needed to raise the presumption of compensability varies depending upon the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Employee need only adduce “some,” “minimal,” relevant evidence
 establishing a “preliminary link” between benefits sought and the employment injury,
 or between a work-related injury and the existence of disability or impairment.
  

At this stage in our analysis we do not assess witness credibility.
  If we find such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the employee need not produce any further evidence and she prevails solely on the raised but un-rebutted presumption.
  In this case we find the presumption of compensability attached on or about February 6, 2008, when, we further find, the employee was injured at work while stepping or tripping around a box and twisting her knee.
 

Second, once the preliminary link is established and the presumption has attached to the claim, the burden of production shifts to the employer.  In this case, where the presumption attached, the employer was called upon to overcome the presumption by producing “substantial evidence” that the employee’s injury was not related to her employment.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  Therefore, we defer questions of credibility and weight we give to an employer's evidence until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles her to the benefits she seeks.
  

There are two methods for overcoming the presumption of compensability:  (1) presenting substantial evidence that provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the employee’s disability; or (2) directly eliminating all reasonable possibilities that work was a factor in causing the employee’s disabling condition.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  

In the instant case, we find the employer controverted benefits on March 31, 2008, based upon a Chart Review conducted by Thad C. Stanford, MD, on March 27, 2008, which provided:

…Ms. Ivins was simply standing when she began having right knee pain.  Apparently you have been unable to get her past records with regard to her right knee…

You indicate that you were unable to get a history from her or medical records regarding her prior problems.

Given that she apparently did not sustain a significant injury at work, and her MRI shows significant prior problems, I can only conclude that any problem she has right now is related to her prior knee problems.

It is not uncommon for degeneration of menisci to occur after significant surgery, such as an anterior cruciate ligament repair.

To reiterate, absent any other information, the only conclusion is that the substantial cause of Ms. Ivins’ current right knee problem and need for surgery is due to prior difficulties. (Emphasis added).

We find the employer’s request for a medical opinion made to Dr. Stanford, as well as Dr. Stanford’s report, remarkable in their brevity.
  We find Dr. Stanford’s report acknowledges its own the shortcomings, specifically the absence of a history from the patient and additional medical records.  

We further find Dr. Stanford did not interview or physically evaluate the employee.  We find no evidence in the record that the employer sought to have the employee examined by Dr. Stanford.  Had the employer scheduled a medical examination as of right under AS 23.30.095(e),
 Dr. Stanford would have had the full benefit of a history, an interview, and a physical examination of the employee before rendering an opinion.  

We find that the employee’s medical records pertaining to her past knee surgery, as well as her initial report of the mechanism of injury made to her treating physician were available to the employer from Dr. Wickler’s office as early as February 14, 2008.  We find that had Dr. Stanford been supplied with records available from Dr. Wickler’s office, he would have learned that the mechanism of injury described by the employee to her treating physician was not that she was “simply standing,” but that she was stepping around a box and suffered a twisting injury to her right knee.  He would also have received the records pertaining to the employee’s 1994 knee injury and ACL surgery, as Dr. Wickler was the employee’s treating physician and surgeon for both the 1994 and 2008 knee surgeries.  We find that by the time of Dr. Stanford’s Chart Review on March 27, 2008, the records from employee’s March 17, 2008 surgery were also available for review, yet those records were also withheld from Dr. Stanford.  That the employer was in possession of and provided the MRI report for Dr. Stanford’s review suggests it had access to medical records available from Dr. Wickler’s office, yet inexplicably failed to provide them to Dr. Stanford when it asked him to comment on causation.
  

We agree with Dr. Gritzka, and find no medical record exists dated February 7, 2008, as described by Dr. Stanford.
  Accordingly, we find Dr. Stanford issued his report, opining on the employee’s past and present knee conditions, without obtaining a history or conducting a physical evaluation of the employee, and without having reviewed any medical records pertaining to her past knee surgery, or any records concerning the current injury and surgery, with the exception of the February 18, 2008, MRI report ordered by Dr. Wickler.
 We further find Dr. Stanford’s conclusion is based on the erroneous assumption that the employee “did not sustain a significant injury at work” but was “simply standing” at the time of injury.

While Dr. Stanford’s conclusion that employee’s antecedent knee condition was the substantial cause of her need for surgery in March, 2008, is “some” evidence to rebut the presumption of compensability, we are mindful that "substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
  A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee’s favor.
  In determining whether the evidence offered is substantial, we cannot abdicate our fact-finding role by relying upon inconclusive medical evidence to overcome the presumption.
  In the absence of conclusive medical evidence, an employer fails to rebut the presumption of compensability.
  Medical evidence does not constitute substantial evidence if it simply points to other possible causes of an employee’s disability, without ruling out work-related causes.
  

Given the inaccuracy and dearth of information supplied to Dr. Stanford, and upon which he relied, we find Dr. Stanford’s report constitutes inconclusive as well as doubtful medical evidence.  We further find, based upon the medical record, that the employee was not “simply standing” at the time of injury.  We find that since Dr. Stanford’s conclusion is based on the erroneous assumption that the employee was “simply standing” when her injury occurred, his report fails to offer an alternative explanation which excludes work-related factors as a substantial cause of the employee’s knee condition and need for surgery, and fails to directly eliminate all reasonable possibilities that work was a factor in causing her condition.  

Accordingly, we conclude the evidence the employer possessed at the time of controversion was insufficient to rebut the presumption of compensability which attached to employee’s right knee  injury.  We further conclude that a reasonable mind would not accept Dr. Stanford’s limited chart review and qualified conclusions adequate to support a denial of compensation.  We conclude the employee’s right knee injury is compensable, the employer having failed to rebut  the presumption of compensability.  

However, were we to find Dr. Stanford’s report constituted “substantial evidence” to rebut the presumption of compensability, we would nevertheless find the employee’s right knee injury compensable at the third stage of the presumption analysis.  In the third step in our presumption analysis, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a “preponderance of the evidence.”
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the fact-finder that the asserted facts are probably true.
 

 As an initial matter, we find the employee’s testimony that she injured her knee at work when stepping or tripping over a box and twisting it, as well as from moving heavy boxes with a defective hand truck and climbing and descending stairs, credible.
 Further, we accord great weight to Dr. Gritzka’s opinion that the February, 2008 work injury aggravated the employee’s antecedent knee condition, and was the substantial cause of her symptoms and need for surgery.  Dr. Gritzka thoroughly examined the complete medical records pertaining to employee’s past and present knee condition, and interviewed and physically examined the employee.  Additionally, we grant significant weight to the opinion of Dr. Wickler that the damage to employee’s right knee and need for surgery were directly related to the February 2008 work injury,  and not to the ACL reconstruction performed fifteen years before.  As the surgeon who performed both the ACL reconstruction in 1994, and the knee surgery in  March, 2008,  Dr. Wickler was in the best position to weigh the relative contributions of the two causes of the employee’s need for surgery:  the acute injury as well as the pre-existing knee condition.  We conclude the employee has demonstrated by a preponderance of the evidence that the February, 2008 work injury was the substantial cause of her knee symptoms and need for surgery.  Accordingly, we conclude the employee has proven, by a preponderance of the evidence, she is entitled to receive the compensation and benefits accorded her under the Alaska Workers’ Compensation Act (“Act”) for her right knee injury of February 6, 2008.  

2.
   Compensation Rate. 

AS 23.30.220(a)  provides in relevant part:

Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions...(Emphasis added).

AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability…(Emphasis added).

The employee claims she should receive her full spendable weekly wage for the three week period of disability due to surgery and recovery.  Alaska law provides that an employee’s compensation rate for temporary total disability shall be 80 percent of the injured employee’s spendable weekly wage, not 100%.  There is no evidence or argument that the sum the employer ultimately paid  as TTD was less than the 80 percent of the employee’s spendable weekly wage the law requires.  The employee’s claim for a compensation rate adjustment to reflect payment of 100% of her lost wages during the period of disability is denied and dismissed.  

3.
Medical Benefits.

Based upon Dr. Gritzka’s report, we find the medical treatment the employee received following the work injury of February 6, 2008, including surgery and physical therapy, was reasonable and necessary.  Given our finding above that the employee’s February 6, 2008 work injury was the substantial cause of her need for medical treatment, we conclude the employer is responsible for payment of all medical costs associated with the work injury, including surgery and physical therapy.  AS 23.30.095(a) provides:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires…

4.        Penalties and Interest.

AS 23.30.155 states, in relevant part, as follows:

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it…
***

      (p)  An employer shall pay interest on compensation that is not paid when due. 

             Interest required under this subsection accrues at the rate specified in 

AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 requires:

If compensation is not paid when due, interest must be paid… at the rate established in AS 09.30.070(a) . . .  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.
Under AS 23.30.155(e), unless timely controverted in good faith, the employer must pay a penalty equal to 25% of the unpaid compensation.   For a controversion notice to be filed in good faith, the employer must possess sufficient evidence to support the controversion.
  Specifically, to rebut the presumption of compensability, the employer must offer substantial evidence that either excludes work related factors as a substantial cause of the employee’s disability, or directly eliminates all reasonable possibilities that work was a factor in causing the employee’s disabling condition.
  Where an employer fails to produce “substantial evidence” to support its controversion of benefits, the controversion is unsubstantiated (or unfair) and therefore invalid.

As an initial matter, we will address the employer’s assertion that for the Board to consider a penalty for unfair or frivolous controversion would violate the employer’s due process right to notice and an opportunity to be heard on the issue.  We first note under AS 23.30.110(a), that the Board is empowered to hear and determine “all questions in respect to the claim.”  The Alaska Supreme Court, interpreting §.110(a), has affirmed the Board’s discretion to raise issues sua sponte “upon notice duly given.”
  It was precisely in order to protect the employer’s due process right to notice and an opportunity to be heard that the Board twice raised the issue of penalties with the employer: once at the hearing on January 7, 2009, and again in a follow-up letter.
  In the letter we stated:

During the Board’s deliberations following the hearing in this matter…, we believe the parties may not have understood the Board’s questioning concerning the issue of penalties.  While we understand the employer’s position that it filed its Notice of Controversion in a timely fashion and thus no penalties should be assessed for a late-filed Notice, we note that a penalty may also be assessed where the basis for the controversion is unsubstantiated.  We will keep the record open until Friday, January 16, 2009, to allow the parties to comment on whether or not a penalty should be assessed against the employer for an unfair and/or frivolous controversion.

In response the employer filed a written brief accompanied by documentary evidence in support of its position that Dr. Stanford’s Chart Review constituted “substantial evidence” to fairly controvert the employee’s claim, and thus no penalty should apply.  Accordingly, we find the employer was provided with both notice and an opportunity to be heard on the issue of unfair or frivolous controversion.  Thus, we are unpersuaded by the employer’s assertion that its due process rights have been abrogated, and we conclude they were not.  
Having found above that Dr. Sandford’s Chart Review provided insufficient evidence upon which to controvert benefits under the Act, we conclude the employer is liable for penalties on any late paid benefits pursuant to AS 23.30.155(e).

Finally, AS 23.30.155(p) and our regulation at 8 AAC 45.142, require payment of interest at the statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation is due.  Moreover, the courts have consistently instructed us to award interest to claimants for the time value of money.
  In accordance with AS 23.30.155(p) and 8 AAC 45.142, we conclude interest must be paid to the employee at the statutory rate for the loss of the time value of the benefits to which she was entitled under the Act.  

ORDER

1.  Employer shall pay employee temporary total disability benefits for the period March 17, 2008 through April 6, 2008, in accordance with AS 23.30.185, if not already paid.

2.  Employer shall pay for all medical treatment associated with employee’s February 6, 2008 work injury, including medical, surgical, pharmaceutical and physical therapy fees, in accordance with AS 23.30.095(a).

3.  Employee’s claim for a compensation rate adjustment is denied and dismissed pursuant to 
AS 23.30.185. 

4.  Employer shall pay employee a penalty for late paid benefits pursuant to AS 23.30.155(e).

5.  Employer shall pay employee interest for late paid benefits pursuant to AS 23.30.155(p) and 
8 AAC 45.142.

6.  We reserve jurisdiction to resolve any disputes which may arise from this order.

Dated at Anchorage, Alaska, this 6 day of February, 2009.


                                      ALASKA WORKERS’ COMPENSATION BOARD



___________________________________



Linda M. Cerro, Designated Chairperson



___________________________________



Patricia A. Vollendorf, Member



___________________________________



Robert C. Weel, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order 

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

   MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

                                                               CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SHEILA IVINS, employee; v. BROWN JUG, INC., employer, and COMMERCE AND INDUSTRY INSURANCE COMPANY/insurer ; Case No. 200802491; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6 day of February, 2009.
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� Physician’s Report, AWCB Case Number 9329175, Box 15(Date-stamped received AWCB February 21, 1995) (Contained in Employer’s Medical Summary, December 4, 2008, page 0018).


� Report of Occupational Injury or Illness, AWCB Case No. 9329175, May 4, 1994.


� Chart Note, Dr. W. Laurence Wickler, August 14, 1995.


� Report of Occupational Injury, February 15, 2008.


� Chart Note, Dr. W. Laurence Wickler, February 14, 2008.


� Chart Note, Dr. W. Laurence Wickler, February 14, 2008; Report of Occupational Injury, February 15, 2008.


� Id. at Box 26.


� Report of Occupational Injury, February 15, 2008.


� Chart Note, Dr. W. Laurence Wickler, February 14, 2008.


� Id.


� MRI Report, Lawrence P. Wood, MD, Alaska Regional Diagnostic Imaging, February 18, 2008.


� Chart Note, Dr. W. Laurence Wickler, March 14, 2008.


� Alaska Surgery Center, Operative Report, March 17, 2008.


� Chart Note, Dr. W. Laurence Wickler, April 4, 2008;  SIME report of Dr. Thomas L. Gritzka, September 4, 2008, at 3.


� Chart Review, Thad C. Stanford, MD, March 27, 2008.


� Controversion Notice, March 31, 2008.


� Letter from Dr. W. Laurence Wickler, Orthopedic Surgeon, To Whom It May Concern, April 8, 2008.


� Workers’ Compensation Claim, April 14, 2008.


� Letter from Dr. W. Laurence Wickler, Orthopedic Surgeon, To Whom It May Concern, May 15, 2008.


� SIME binders are prepared in accordance with 8 AAC 45.092(h).


� SIME Report, Thomas L. Gritzka, MD, Orthopedic Surgeon, Occupational Orthopaedics of Greater Alaska, Independent Medical Evaluations, September 4, 2008 at page 3.  We assume, but do not conclude, that Dr. Stanford is referring to the ROI, where the employee indicates the date of injury as February 7, 2008.  This is the only report in the administrative record containing the date February 7, 2008.  In the ROI the employee describes the injury as “Knee pain due to over Extended.”  We find no indication in the ROI that the employee “was simply standing when she began having knee pain.”  


� SIME Report, Thomas L. Gritzka, MD, Orthopedic Surgeon, Occupational Orthopaedics of Greater Alaska, Independent Medical Evaluations, September 4, 2008.


� Amended Workers’ Compensation Claim, October 14, 2008.


� Prehearing Conference Summary, October 10, 2008.


� SIME report at 10.


� Prehearing Conference Summary, October 10, 2008, at 1.


� Id.


� The employer provided a Compensation Report to the Board and to the employee reflecting payment to the employee of $1584.18, based upon a weekly rate of $528.06 for three weeks of time loss.  


� Employer’s Response to Board’s Inquiry of 1/09/2009, January 13, 2009 at 3-4.   


� Id. at 1-2.


� Wilson v. Erickson, 477 P.2d 998, 1000 (Alaska 1970); Beauchamp v. Employers Liab. Assurance Corp., 477 P.2d 993, 997 (Alaska 1970); Thornton v. Alaska Workers’ Compensation Board, 411 P.2d 209, 210 (Alaska 1966). 


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Carter v. B & B Construction, Op. No. 4808, pp. 10-11 (Alaska, June 27, 2008.); Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d 471, 473-474 (Alaska 1991).


� Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989); Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


� Williams v. State, 938 P.2d 1065 (Alaska 1997).


� Chart Note, Dr. W. Laurence Wickler, February 14, 2008; Employee testimony at hearing.  We find the employee  a credible witness.


� Koons, at 1381 (quoting Burgess Construction, 623 P.2d at 316).  See also, Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


� Wolfer at 869.


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


�Carter at 12, 15; DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Miller at 1046.


� Controversion Notice, March 31, 2008.


� Substantively, Dr. Stanford’s report is one page in length.


� AS 23.30.095(e) provides in pertinent part: “The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer…submit to an examination by a physician or surgeon of the employer’s choice…the employee shall submit to the examination…”


� We note there has been no allegation, nor is there any evidence to suggest that the employee was in any way responsible for the insurer’s failure to provide Dr. Stanford with her medical records.


� We assume, but do not conclude, that Dr. Stanford was referring to the ROI when he identifies a record dated February 7, 2008.  We find the only report containing the February 7, 2008 date is the ROI, where the employee indicates the date of injury as February 7, 2008. In the ROI the employee describes the injury as “Knee pain due to over Extended.”  We find no indication in the ROI that the employee “was simply standing when she began having right knee pain.” 


� Chart Review, Medical Evaluations  Alaska, March 27, 2008.


� Miller, 577 P.2d 1044.


� Land & Marine Rental Co. v. Rawls, 686 P. 2d 1187, 1190 (Alaska 1984).  See also, Kessick v. Alyeska Pipeline Service Co., 617 P.2d  755, 758 (Alaska 1980); Miller at 1049; Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996-7 (Alaska 1970).





� Black v. Universal Services, Inc., 627 P.2d 1073 (Alaska 1981).


� Alpac v. Turner, 611 P.2d 12, 15 (Alaska 1980).


� Carter at 15; Grainger at  977.


� Koons, at 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� AS 23.30.122.


� Harp v. ARCO Alaska, 831 P.2d 352, 358 (Alaska 1992).


� Carter at 15.


� Harp at 358.


� Summers v. Korobkin, 814 P.2d 1369, 1372 (Alaska 1991); Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).


� Letter from the Board to Mr. Steven Nelson and Ms. Sheila Ivins, January 9, 2009.


� Childs v. Copper Valley Electric Assn. et al, 860 P.2d 1184 at 1191 (Alaska 1993)(quoting Moretz v. O’Neill Investigations, 783 P.2d 764, 765-766 (Alaska 1989)); Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 at 1192 (Alaska 1987).
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