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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MARC A. ABRAMSON, 

                                               Employee, 

                                               Applicant,
                                                   v. 

TRIDENT SEAFOODS CORP,

                                               Employer,

                                                   and 

LIBERTY INSURANCE CORP,

                                               Insurer,

                                               Defendants.
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DECISION AND ORDER

AWCB Case No(s).  200601346
AWCB Decision No.  09-0033
Filed with AWCB Anchorage, Alaska 

on February 11, 2009


The Alaska Workers’ Compensation Board (Board) heard this matter at Employer's request on February 11, 2009 at Anchorage, Alaska, on the written record.
  Non-attorney representative Tara King filed a Notice of Appearance on Employee's behalf but did not appear or otherwise participate; Employee also neither appeared nor participated.  Attorney Jeffrey Holloway represented the employer and insurer (Employer).  We closed the record when we decided not to consider Employer’s request.

ISSUE

Is there a properly framed issue before the Board for decision on the written record?

SUMMARY OF THE EVIDENCE

The following facts are derived from the written record before the Board: Employee injured his left knee when, on February 8, 2006, while walking up a staircase, he turned and his left leg slid into the staircase.  His “body turned,” but his “left leg did not.”
  Employer did not doubt the validity of Employee's injury report, according to the written report.
  According to Compensation Reports in the Board’s file, Employer began paying Employee temporary total disability (TTD) beginning February 12, 2006 and continuing through October 18, 2006.
  “Medical stability” was given for the reason TTD benefits ceased effective October 18, 2006.
  According to a later Compensation Report, but for reasons not stated on the report, TTD benefits resumed effective May 2, 2007.

On August 31, 2007, Employee filed a Worker’s Compensation Claim (claim), which the Board received on September 11, 2007.
  He listed his address as “1011 E. 32nd Street, Tacoma, WA 98404.”  In his claim, Employee requested a “compensation rate adjustment” arguing he was being paid only the minimum rate during his disability despite his claim he was making “$6000 per month” at the time of his injury.  He also stated Employer's adjuster refused to pay anything at all for “nine months” during his disability.
  On the same date, Employee also filed a Request for Conference.  Attached to his Request for Conference, was a letter to the Alaska Department of Labor & Workforce Development concerning his case, which stated in pertinent part:

In September 2006, Liberty Mutual stopped paying benefits on the claim due to the fact that Dr. Spencer Coray described my condition as ‘fixed and stable,’ meaning that he could do nothing else for me.  However, he never released me to work in my previous condition due to the condition of my knee, which he felt, at the time, he could do nothing for.

After my last surgery in May of 2007, Liberty Mutual started paying benefits again; however, the rate of pay has never been anywhere near what I was making when I worked at Trident Seafoods.  According to Alaska law, Liberty is required to pay 80% of what I was making, and that has never happened.

Liberty claims that I was released to work after the first surgery in May of 2006; however, the enclosed IME report clearly states that I have not been released back to full duty and the letter written in May 2006 to Liberty from Dr. Coray states the same.  Trident does not offer light duty positions, so that has never been an option.

Employee argued he no longer had pay stubs for the time during which he worked for Employer and added Employer had records of what it paid him, and he could provide income tax records from 2005 and 2006 “if necessary.”

On October 1, 2007, Employer controverted a “TTD rate increase above $50.79 per week.”
  The grounds given for the controversion were as follows:

Mr. Abramson’s TTD rate was initially set at $110.00 based on earning documentation received.  Once this was received it supported a reduction to $50.79 per week based on reported total earnings for 2004 of $2,767.14 which was higher than 2005 at $1,602.86.  Mr. Abramson makes a claim he was making $6000 per month at the time he was injured although this is not supported by documented earnings from Trident.  In fact Mr. Abramson only worked for this insured for 11 days prior to the date of injury.  Regardless of the earnings at the time of injury, statutory guidelines only allow consideration of the higher of the two prior calendar year's earnings, which in this case was 2004 & 2005.

Employer answered Employee's claim on October 1, 2007.  Employer admitted TTD already paid and resumed as of “the date of surgery” and “continuing.”  Employer appears to have admitted a TTD rate of $110.00 per week but suggested actual earnings supported a reduction and “overpayment” of $3,315.76.  Employer disputed TTD between October 19, 2006 and May 2, 2007 based upon a finding of “medical stability” by Employee's treating physician.  Employer further denied a compensation rate adjustment for the reasons stated, supra.

The parties reportedly attended a Prehearing Conference on October 17, 2007.  According to the prehearing conference summary, Employee requested only a “compensation rate adjustment.”  Employer contended the rate had been properly set based upon wage documentation provided.  It further alleged that “despite numerous requests,” Employee had not submitted his 2004 and 2005 wage documentation.  The Board's Designee said she advised Employee to provide his 2004 and 2005 wage documentation to the adjuster so she could review it and make any appropriate adjustment.  By contrast, Employer stated it would be requesting a “downward adjustment” based upon the documentation received.
  There was no order issued concerning discovery.

According to a Compensation Report dated November 2, 2007, Employer unilaterally reduced Employee's TTD rate to $50.79 effective all dates for which it had paid TTD benefits.
  The reason given was:

Claimant was paid at an incorrect weekly rate of $110.00 from 2/9/06 -- 10/18/06 and again from 5/2/07 -- 10/16/07 resulting in a total overpayment of $3,552.60.  This amount will be withheld from future benefits as allowable.

On December 7, 2007, Employer filed a Petition seeking establishment of Employee's weekly compensation rate below the statutory minimum based on all Employee-submitted earnings for the two years prior to his injury.
  Attached to the petition were documents from Washington suggesting Employee's earnings totaled $2,767.14 for 2004 and $1,602.85 for 2005.  Using this information, Employer calculated the average weekly wage as “$55.34” and the TTD rate as “$50.79” per week for a “married” person with “two dependent children.”

On January 8, 2008, Employee wrote the Board expressing numerous concerns about his alleged “treatment” by “agents” of Liberty Northwest, Employer's insurer.  These allegations generally included “manipulating” the calendar to minimize the amount of time he had to return medical and employment record releases, “refusing” to pay medical bills, terminating his benefits when he “had not been released back to full duty employment,” cutting his benefits allegedly in “retaliation” for filing a claim with the Board, and denying “several treatment options” his doctor proposed.  Employee argued given these “violations and the horrible treatment” he received from the worker's compensation insurer, he objected to Employer's attempts to “collect further information” regarding “anything other than his injury.”

On January 25, 2008, Employer's attorney entered an appearance and filed a Notice of Taking Deposition for Employee scheduled for February 8, 2008.  The deposition notice showed service by mail on Employee at his Tacoma address on January 25, 2008.
  Employer subsequently re-noticed Employee's deposition for March 14, 2008.
  The second deposition notice similarly showed service by mail on Employee at his Tacoma address, on February 13, 2008.

According to a March 14, 2008 “Notice of Non-Appearance of Marc Abramson,” Employer's attorney appeared at the scheduled time and place for Employee's March 14, 2008 deposition, but Employee did not appear.  Employer's counsel went on the record and stated: 

MR. HOLLOWAY: This is Jeffrey Holloway.  I'm with Holmes, Weddle and Barcott.  And I'm here in the matter of Marc Abramson versus Trident Seafoods and Liberty Mutual/Liberty Northwest, Alaska Worker's Compensation Board Case No. 200601346.

We are here at the offices of Holmes, Weddle and Barcott, 999 3rd Ave., Suite 2600, Seattle, WA 98104.  It is March 14, 2008, at 1:45 p.m. Pacific time.

We were here to take Mr. Abramson's deposition, which was scheduled to begin at 1:30 PM, fifteen minutes ago.  Mr. Abramson has not called in, and he has not shown up for his deposition today.

Marking as exhibit, the re-notice of taking deposition of Mr. Abramson, which was served upon him at his home address of 1011 East 32nd St., Tacoma, WA 98404, on February 13, 2008.

[Exhibit No. 1 marked for identification.]  Mr. Abramson has chosen not to appear for his deposition.  We’ll be continuing the deposition until it can either be retaken or the employer preserves its right to seek appropriate sanctions for the failure to attend.  Off record.

On March 17, 2008, Employer controverted all benefits on the grounds Employee willfully failed to “sign release forms,” pursuant to AS 23.30.107, §108, and 8 AAC 45.060.
  On March 20, 2008, Employer filed a Petition seeking Board relief as follows:

The employer seeks an order from the board compelling the employee to appear for a deposition pursuant to 8 AAC 45.054(a), as well as an order compelling the employee to sign discovery releases pertinent to his claim for workers’ compensation benefits.  Further, the employer seeks an order from the board awarding sanctions including, but not limited to, deposition reporter costs, attorney travel costs, attorney fees and any other costs associated with the preparation of the depositions of Marc Abramson, scheduled for February 8, 2008, and March 14, 2008.  The employee willfully failed to appear for his properly noticed depositions, and he failed to petition for a protective order regarding the scheduled proceedings.  The employer seeks an order dismissing the employee's claim for willful failure to cooperate with discovery matters.  Attached as Exhibit 1 are releases served upon the employee in accord with AS 23.30.107.  Attached as Exhibit 2 are notices of deposition.  Attached as Exhibit 3 is the transcript of the deposition of March 14, 2008.  The employer further seeks an order compelling the employee to undergo the recommended MRI procedure under AS 23.30.095(d) if dismissal is not granted.  The employer preserves its right to supplement this petition with a supporting memorandum.

Employer's Petition provided proof of service on Employee at his Tacoma address.
  Attached to Employer's Petition were various releases, a cover letter pertaining to the releases, a prescription by Employer’s medical evaluation physician (EME) Holm Neumann, M.D. orthopedic surgeon, for an MRI and a SPECT bone scan of Employee’s left knee, a Notice of Taking Deposition, a Re-Notice of Taking Deposition, a letter showing that mail sent certified to Employee was returned “unclaimed,” a Notice of Non-Appearance of Marc Abramson dated March 14, 2008, and an attached exhibit.

According to a Compensation Report, Employer thereafter terminated Employee's TTD as of March 1, 2008.  The reason given for the termination was “other” and “controversion.”
  On April 9, 2008, the Board received an Affidavit of Readiness for Hearing on Employer's March 20, 2008 Petition.
  This “oral hearing” request showed proof of service on Employee at his Tacoma address, supra.
  The Board’s file shows no affidavit in opposition to Employer's Affidavit of Readiness for Hearing, filed by Employee.  A Compensation Report dated April 11, 2008 shows Employer paid Employee a penalty; the implicit reason provided for the penalty payment was that the compensation rate could not be set below the $110.00 minimum.

The parties purportedly appeared at an April 14, 2008 prehearing conference.
  The prehearing conference summary of that date states the issue was Employer's Petition to compel Employee to “sign releases of information.”  It states Employee, presumably male, represented “herself/the employee.”  There was no mention or discussion of the request to compel Employee to attend and participate in his own deposition, or to undergo an MRI and SPECT scan pursuant to §095(d) as the EME requested.  The specific issue listed was:

Should the employee be ordered to sign the employer’s information releases?  AS 23.30.107 and/or 8 AAC 45.095.

Unfortunately, that prehearing conference summary was not issued with alacrity.  Consequently, on June 3, 2008, Employer wrote the Board's Designee inquiring about the prehearing summary and related discovery order’s status.  Employer's letter stated:

As you are aware, a prehearing conference was held in this matter on April 14, 2008.  The primary issues concerned Trident Seafoods’ and Liberty Northwest's petitions to compel signature on releases and to attend a deposition.  Mr. Abramson did not attend this prehearing conference.  During the prehearing conference, you indicated you would be issuing orders granting the petitions.  To date, we have not received any orders on the petitions.  Trident Seafoods and Liberty Northwest request that you issue orders granting their petitions prior to the prehearing conference scheduled for July 1, 2008.  We appreciate your attention this matter. . . . (emphasis in original).

The Board eventually served the April 14, 2008 prehearing conference summary on June 23, 2008.  Though the prehearing conference summary does not say, we assume the “petition” referred to therein is Employer's Petition dated March 20, 2008.  The prehearing summary sets forth Employer's position, by “incorporation,” as set forth in its unspecified petition.  The summary states Employee argued he “should not be compelled to sign releases he did not receive.”  In a somewhat cryptic entry, the Board Designee stated the burden was on Employer to prove Employee was properly served with the requested releases.  With no findings, discussion, or analysis, the Board Designee then ordered: “The employer's petition to compel is denied and dismissed.”
  As mentioned, notwithstanding the prehearing conference occurred on April 14, 2008, a prehearing conference summary was not served until June 23, 3008.

On June 27, 2008, Employer filed another Petition requesting relief as follows:

Pursuant to AS 23.30.108, the employer/insurer petitions for review of the board designee's June 23, 2008, determination regarding discovery and requests for releases of information.  The designee abused her discretion in denying and dismissing the employer's petition to compel discovery.  The information sought will likely lead to discoverable information.  A brief in support of this petition will follow.

Employer's petition showed proof of service on Employee at his Tacoma address.  On the same date, Employer also filed a lengthy letter addressed to the Board's Designee.
  In its letter, which may have also been the referenced “brief in support of this petition,” Employer stated in part:

This letter is written pursuant to 8 AAC 45.065(d), and it also seeks reconsideration of the order dismissing the employer's discovery petition that was contained within the prehearing conference summary served in this matter on June 23, 2008.

Initially, the employer, Trident Seafoods, and its insurer, Liberty Mutual/Liberty Northwest, are concerned that it took so long for an order to be issued in this case concerning the discovery petition.  The prehearing conference in this matter, in which the petitions were discussed, was held on April 14, 2008, and it was over two months later that an order was issued.

Additionally, the prehearing conference summary is in error.  You identify that the claimant, Marc Abramson, attended this prehearing conference and that he ‘stated he should not be compelled to sign releases he did not receive.’  To the contrary, Mr. Abramson failed to appear for this prehearing conference, he did not file an opposition to the discovery petition filed by the employer on March 20, 2008, and he did not state in person that he should not be compelled to sign releases because he did not receive them.  We do not understand where you obtained this information.

The prehearing conference summary, which is two pages long and contains an order denying and dismissing the employer's petition to compel, is, frankly, difficult to understand.  Perhaps we were not properly served with the full summary.  You deny and dismiss the employer's petition without any stated reason.  You further only discuss the discovery releases in the summary and order, and to fail to address the other aspects of the employer's petition, which included a petition to compel the employee to appear for a deposition.  As you may recall, the employer noticed Mr. Abramson’s deposition on two separate occasions to occur on February 8, 2008, and March 14, 2008.  He did not attend either.  We attached to the March 20, 2008, petition to compel the notices of deposition that were properly served on Mr. Abramson at his address in Tacoma, Washington.  Your order following the April 14, 2008, prehearing conference summary, did not mention this whatsoever.

Pertaining to the discovery releases issue, we believe that your decision denying and dismissing the employer's petition is an abuse of discretion.  It should, therefore, be reconsidered.  From what we can understand of the prehearing conference summary, you denied and dismissed the petition based upon Mr. Abramson not being ‘properly served’ with the releases as per AS 23.30.107.  This is not factually based and is incorrect.  We specifically attached to the petition dated March 20, 2008, the releases that we served upon Mr. Abramson on February 13, 2008, and which he has not signed.  We also attached receipts received from the United States Post Office indicating that Mr. Abramson did not claim the releases that were sent to his address, though attempted delivery had been made.  We refer you regulation 8 AAC 45.060(b).  This specifically states that, ‘Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the parties last known address.’  (Emphasis added.)  In other words, ‘service’ does not equal ‘receipt.’  We do not have to prove that Mr. Abramson received the releases; rather, we only have to prove that we served him, i.e., we mailed them.  This was accomplished via United States mail.  This is entirely proper under regulation 8 AAC 45.060.  We do not understand how you determined that he was not properly ‘served’ in accordance with this regulation and AS 23.30.107.  If you believe that he was not served because we mailed the releases certified, which Mr. Abramson was required to claim, this is also improper.  You cite no authority for the proposition that certified mail is an improper form of service.  Moreover, we believe that a party engaging in litigation is required to claim any mail served upon him by an opposing party.  Our service to Mr. Abramson via certified mail is a recognized interpretation of the meaning of ‘service’ under Alaska common law and the Act.  After all, 8 AAC 45.060 does not require service via regular or non-certified mail -- just mail.

In summary, your order of June 23, 2008, is an abuse of discretion.  It did not address the employer's petition to compel Mr. Abramson's attendance at deposition.  It failed to properly address the petition to compel signature on releases, by sending to as an order that contained no reason for the denial and dismissal, or by issuing the order using an erroneous interpretation of the meaning of ‘service’ under the Act.  Finally, the prehearing conference summary itself is in error as Mr. Abramson did not attend or otherwise oppose the March 20, 2008, petition to compel.  We ask that you reconsider this decision in an expeditious manner, that you issue orders compelling Mr. Abramson to attend deposition and to sign the releases, and that it be done so prior to the prehearing conference in this case scheduled for July 17, 2008. . . .

Shortly thereafter, on July 6, 2008, Employee filed his own Petition seeking relief as follows:

Final Independent Medical Examination has been avoided through the refusal to approve & provide tests ordered by the Independent Medical Examiner

See attached letter

The referenced “attached letter” dated July 2, 2008 stated in pertinent part:

I am writing in hopes of a successful conclusion to a most perplexing problem concerning Liberty Mutual and Holmes Weddle & Barcott.

. . .

Recently, Liberty enlisted the help of a lawyer by the name is (sic) Jeffery Holloway.  Mr. Holloway has attempted to push me into a situation in which he has the upper hand by denying my right to documentation that I have requested.  In addition, Mr. Holloway has also attempted to set up hearings without giving me proper notice, which has been documented by the AWCB.

Mr. Holloway has cited my ‘willful refusal to sign release forms’ as his reasoning for controverting my case.  However, Mr. Holloway neglected to note that I did sign the papers, but I gave Liberty Mutual a time frame in which to obtain the records that they requested.  Liberty Mutual does not need to have access to my employment records or my medical records for a full year.  If Liberty Mutual were unable to obtain the requested records in the time period allotted to them, I should not be penalized.  However, in the few phone conversations that I have had with Mr. Holloway, this has never been discussed.  It has also never been mentioned that I had a complete physical prior to my employment with Trident, and I signed the same medical and employment release forms when my case was opened in February of 2006.

Mr. Holloway has, instead, insisted on compelling me to participate in a deposition without full disclosure.  I have received several threatening letters from him as he has denied all my phone calls due to our conflict of personalities.  I requested ALL my medical records from Liberty Mutual, which my case manager, Serra Williams, was kind enough to provide.

However, she sent these documents to Mr. Holloway.  Before forwarding these records to me, Mr. Holloway's assistant (who misrepresented herself as Mr. Holloway's paralegal) blacked out a good portion of the information on the documentation.  This is unethical and, I believe, a violation of HIPPA regulations.  The documentation that was blacked out is directly related to my case because it is part of the journal that has been kept on file since my injury.  This same paralegal also attempted to coerce me into canceling my necessary oral surgery for a deposition that I was ill-prepared for.

Without my knowledge, Mr. Holloway petitioned the board to compel the releases of information on April 14, 2008.  However, the board determined that since Mr. Holloway had not given proper notice, the board could not compel me to sign releases.  This evidence only serves to further prove that he is attempting to circumvent the law.  In regards to the upcoming teleconference on July 17, 2008, I have yet to receive proper notice from Mr. Holloway and only know about it because of the postponement notice that I received from the Alaska Worker's Compensation Board.  As this is not the first time that he has violated specific regulations, he should be fined for this as well.

Most recently, Mr. Holloway has accused the board of an ‘abuse of discretion.’  While Mr. Holloway is correct in that I was not at the hearing on April 23, 2008, my absence was due to his negligence because I was never served any notice of the hearing date or time.  In addition, as stated previously, I was served with the requested releases; however, Mr. Holloway is not telling the full truth in this matter either.  I sign the releases, but I stated a time limit because I did not and do not believe that Liberty Northwest or Mr. Holloway have the right to go through my personal life for up to a full year.  Their inability to obtain the required documents within the specified time is not something for which I should be held responsible. . . .

. . .

It seems to me that Mr. Holloway's intent is to blindside me while denying information to me, the injured party.  Instead of following the law by making sure that I received medical care required for this injury and the IME that is necessary to close the claim properly, Liberty Mutual and Mr. Holloway have delayed in order to controvert this claim before the IME makes a determination of impairment.

. . . 

As I have already stated, this is unethical, at best.  I have a legal right to receive all information recorded on my case for finding of facts.  However, as long as parts of my file are being blacked out, I do not believe that meeting with Mr. Holloway could possibly be in my best interest.  Though I have requested a trade of information (i.e., my files for the requested deposition), Mr. Holloway has been unwilling to comply with that request.  As such, I believe that he should be fined for his obvious refusal to comply with the law.

In addition, the point that Mr. Holloway has made about my not appearing for the depositions that he scheduled is also erroneous.  I informed Mr. Holloway that I would not be at the first one because I believed that it would be in my best interest to employ the services of an attorney in my behalf in light of all that Liberty and Mr. Holloway have attempted up to this point.  The second deposition was scheduled on a day that I had oral surgery, and I informed Mr. Holloway's assistant of that fact long before he made any plans to come to Seattle for the deposition.  Therefore, his claim that I should pay his expenses should be denied. . . .
 

Employee's letter also listed a summary of “points of contention” that he felt “should be addressed” at the July 17, 2008 prehearing conference.  Also attached to Employee's Petition were various copies of documents with his commentary attached.  Many of the attached documents appear to be parts of the adjuster’s “diary” concerning Employee's case.  However, it does not appear Employee attached any pages from the diary that he alleged were “blacked out.”  Our record shows no Affidavit of Readiness for Hearing filed by Employee asking for a hearing on his July 6, 2008 Petition.  This Petition appears to have been received in the Board’s Juneau office on July 15, 2008.  It does not show proof of service on Employer’s attorney, but shows service on Employer and its insurer.

On July 17, 2008, the Board received a facsimile copy of a Notice of Appearance for non-attorney representative, Tara King.  On this notice, Employee gave his written permission for Ms. King to represent him in this case.
  Ms. King’s address was listed as the same Tacoma address previously provided by and for Employee.

On July 17, 2008, the parties appeared at another prehearing conference.  According to the prehearing conference summary, the parties continued “to have a discovery dispute” regarding releases.  The Board's Designee reviewed the “prior order” and noted Employer had asked her “for reconsideration.”  According to the prehearing conference summary, “reconsideration was granted” and the Board's Designee set forth her decision in the resultant nine page summary.  Among other things, the Board's Designee stated the April 14, 2008 prehearing summary was “vacated” because there were “mistakes of fact” contained in it.  In reviewing the issues, the Board's Designee summarized Employer's March 20, 2008 Petition and stated releases subject to dispute included:

2004 and 2005 federal tax returns

Medical records relating to the left knee from 02/08/2004 forward

Unemployment records from 02/08/2004 forward

All workers compensation case files

All employment records

All social security (sic) information related to entitlement status, Medicare status, Medicaid entitlement

All social security (sic) records including all medical records related to the left knee

Employee's “defenses” to Employer's Petition reportedly included the following:

Mr. Abramanson (sic) admitted at the prehearing he was in receipt of the releases.  He states that he should not have to sign another set of releases.  He states he has signed the releases in the past, and he should not have to sign them again because Mr. Holloway or his client did not use them to collect information before the releases expired.

In her written decision, incorporated into the prehearing conference summary, the Board Designee cited Granus v. Fell, DDS
 for the general proposition that the Board has “wide latitude” to conduct its investigations, inquiries, and hearings in the matter which best ascertains the parties’ rights.  She noted the Board favored “liberal discovery” and “summary and simple” procedures.  Lastly, she acknowledged the Board favored “record releases” as an important means by which an employer can investigate an employee's claim.  The Board's Designee emphasized “voluntary cooperation” in the discovery process.  She noted the Board Designee as prehearing conference chair has power to order discovery, including determining whether Employee can be compelled to release all information within the terms of Employer's proposed releases.  After reciting a significant portion of the Board's Granus decision, the Board Designee determined Employee was properly served with a request to sign releases because he “readily admitted” at the prehearing he had received the releases.  She then set forth the various types of releases propounded in this case and her analysis.

The summary notes Employer argued Employee “waived” his right for “discovery protection” by failing to timely file a “petition for a protective order.”  In response, the Board Designee found Employee's failure to request a protective order did not prevent her from determining the “relevancy” of the requested information.
  The Board's Designee reviewed each release and compared it to the Granus standard.  She noted Employee claimed a compensation rate adjustment in his September 11, 2007 claim.  She said he made no “formal claim for benefits” but received TTD for “various periods.”  In respect to each release, the Board's Designee found as follows:

The Board Designee ordered Employee to sign a medical record release for Employer to obtain records pertaining to his left knee.  She acknowledged Employee made no request for vocational retraining benefits, but found employment records from the date of his injury forward would lead to relevant information and ordered Employee to sign a release for those records.  Similarly, she ordered Employee to sign a Social Security Administration benefit payment record release from the date of his injury forward.  Likewise, she ordered Employee to sign a release for unemployment benefit records from the date of his injury forward.  In respect to income tax record releases, the Board's Designee noted Employee's claim for a compensation rate adjustment and ordered him to sign a release for 2004 and 2005 federal income tax returns so Employer could “independently investigate” his earnings for the years in question.  Lastly, in respect to the release of “all workers compensation files,” the Board's Designee determined this release requested information “outside the scope” of Employee's claim and determined he did not have to sign it, in essence issuing a protective order on that release and to a degree on the others through her expressed modifications.  In summary, the Board's Designee set forth the following order:

ORDER

1. Parties shall proceed in accordance with this decision.

2. The employer shall supply to the employee a new set of releases as modified in this prehearing conference summary.

3. So long as the releases presented by the employer's representative comply with the above descriptions, the employee shall sign the releases within 10 days of receipt and returned them to the employer's representative

4. If any party wishes to appeal this decision to the Board, they must do so as set forth in the language of AS 23.30.108 and/or 8 AAC 45.065(d).  The parties are hereby advised that any appeal to the board of this decision will result in the issue being heard on the written record.  At such written record hearing, ‘the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.’  See AS 23.30.108.

According to the July 17, 2008 prehearing conference summary, copies were served on Employer's counsel as well as Employee and his non-attorney representative Ms. King, on “8/15/08.”
  On July 17, 2008, same day as the prehearing conference, the Board received an Affidavit of Readiness for Hearing from Employer seeking an “oral hearing” on its “Petition” dated “June 27, 2008.”
  The parties subsequently appeared at another prehearing conference on August 25, 2008.  According to the prehearing conference summary, the issues included:

1) Employee's 08/31/2007 worker’s compensation claim seeking a compensation rate adjustment. 

2) Employer's 12/07/2007 petition seeking a compensation rate below the statutory minimum.

3) Employer's 03/20/2008 petition to compel employee to attend a deposition and sign releases.

4) Employer's 06/27/2008 petition for review of Board Designee's decision or reconsideration by the Board Designee.

5) Employee's 07/06/2008 petition for finalization of the IME evaluation.
  

Under the “Discussion” section, the August 25, 2008 prehearing conference summary stated: 

The prehearing summary from the 07/17/2008 prehearing was discussed.  Mr. Abramson was advised by the Board Designee that he has until today, August 25, 2008 to file an objection to the prehearing summary.

Mr. Holloway stated he served employment and unemployment record releases on the employee in accordance with the 07/17/2008 prehearing conference summary. . . .
 

In the “Action” section, the prehearing conference summary stated:

If Mr. Abramson is claiming benefits other than the compensation rate adjustment he has filed a claim for, he should file a Workers’ Compensation Claim detailing the benefits he is seeking.  If Mr. Abramson is seeking additional information from the adjuster or employer, and he does not believe he has received what he has already requested, he should file a petition asking the Board to compel the employer to produce the information.

Mr. Abramson should file an affidavit of readiness for hearing if he wants a hearing on his worker's compensation claim seeking a compensation rate adjustment or his petition to order the employer to finalize the IME.

Under the “Order” section, the prehearing summary stated:

1. Parties will proceed in accordance with this prehearing conference summary.

2. Mr. Abramson is reminded that under AS 23.30.108, that “If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition or defense.”

The August 25, 2008 prehearing summary does not state either party requested a hearing, Employee’s claim or any party’s petition was set for hearing, or when such a hearing would be scheduled.  On August 25, 2008, Employee faxed a Petition of that same date to the Board's Juneau office.  In his August 25, 2008 Petition, Employee checked the “other” box and stated “[s]ee memo.”
  Attached to the Petition was a short “Memorandum,” which stated:

Mr. Holloway should not be allowed to distribute my personal information indiscriminately.  While Alaska law grants him a ‘wide latitude’ to investigate my claim, that law does not grant the right to jeopardize my personal information, my privacy, my identity, or my credit.  As such, I am petitioning the board to evaluate his statements that he intends to ‘shotgun’ my information in various forms to various entities without accountability or oversight.  

Thank you.

On August 28, 2008, the Board received Employer's Opposition To Petition Dated July 6, 2008, And To Letter Of April 24, 2008.
  In this opposition, Employer disputed the claims made in Employee's April 24, 2008 letter, and opposed his July 6, 2008 Petition requesting that his IME be “finalized.”  First, Employer argued both documents should be “rejected and stricken” because “neither were served” on Employer in accordance with the Board's regulations.  Employer averred it received these documents at the August 25, 2008 prehearing conference.  Employer alleged statements made in the Petition and the letter were “wrought with untruths, misstatement of fact, and misstatements of law.”  It said the letters contained “disparaging comments that have no place in litigation.”
  Specifically, Employer argued it did not understand Employee's request for a “final IME” and argued the IME process falls under Employer's control.  As for discovery releases, it stated Employer already presented to the Board Employer's Petition to compel, and had served Employee with “multiple discovery releases on various occasions” in 2008 and alleged he “willfully refused to sign and return them,” pursuant to the statute.  It averred Employer had a right to “updated” record releases during the course of litigation.
  As to Employee's discovery requests, Employer argued it served on him all “producible documents” and withheld some documents protected under “evidentiary, work product, and attorney-client privileges.”  Employer argued on “two occasions,” Employee “thwarted” attempts to depose him.  It argued his excuses for not attending his deposition were “not truthful,” and said Employer should be reimbursed by Employee for deposition cancellation related expenses.
  It suggested it was unaware of any unpaid medical bills suggested by Employee, denied it was “directing” Employee's medical care, said it had paid all benefits to Employee to which he was entitled, and objected to Employee's “disparaging comments.”  In short, Employer asked the Board to “disregard and dismiss” the April 24, 2008 letter and the July 6, 2008 letter, Petition, and accompanying attachments.

On September 5, 2008, the Board served a Hearing Notice on all parties stating the case had been set for hearing on September 24, 2008, and noting a decision would be issued after review of the “written record only.”
  The notice says it was sent to Employee, his non-attorney representative, and Employer's representative; the Board sent it by “regular mail” to Employee and by certified mail to Employee's non-attorney representative and to Employer's counsel.  The green return receipt cards from the United States Postal Service are not available in the Board’s file.  There is no indication in our file the hearing notice sent by regular mail to Employee was returned as undeliverable.  There is no indication in our record of how the hearing was set.

On September 16, 2008, the Board received the Hearing Brief of Trident Seafoods Corporation, and attachments.
  Employer's brief states the case was set for hearing on the written record on its “March 20, 2008, petition to compel execution of discovery releases and petition to dismiss for failure to comply with discovery. . . .”
  Employer alleged Employee “willfully refused” to cooperate with discovery “resulting in significant prejudice” and consequently requested “dismissal” of Employee's claim.  Employer's brief reiterated the allegations and arguments made in its previous pleadings and letters filed with the Board.  It also generally discussed the case’s procedural format and argued Employee failed to sign and return releases he was ordered to sign at the July 17, 2008 prehearing conference, within 10 days of that date.  Employer also argued it sent additional releases to Employee on July 29, 2008, which it says mailing records showed he received on “August 1, 2008.”  It averred “to date” Employee had not returned them to Employer.  Employer also argued it sent “revised employment and unemployment releases,” as ordered by the Board's Designee, to Employee on August 19, 2008 and he has not return those either.  Employer says at the August 25, 2008 prehearing conference Employee refused to sign releases and indicated “he would not comply with the board designee's order.”  According to Employer, Employee was advised “he could file a petition for review of the order with the board, which he never did.”  It averred that consequently, because of Employee's failure to comply with the Board Designee's prehearing order, “this case was set for hearing on Trident’s petition to dismiss.”
  Employer’s brief does not state how the September 24, 2008 hearing came to be set.

There was no written submission in the Board’s file from Employee or his non-attorney representative following his August 25, 2008 Petition.  The Board notes this case has had a tortuous procedural path, wrought with significant delays.  According to the record, the file apparently was sent to Fairbanks for the written record hearing.
  However, the Board takes administrative notice the assigned hearing officer left state employment apparently before he could hear the case.  It was reassigned to a Juneau hearing officer who, because of work-load considerations, was unable to hear it in an expeditious manner.
  Consequently, following yet another inquiry from Employer as to the case’s status,
 the case was recently reassigned to the current hearing panel in Anchorage.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As a general proposition, AS 23.30.107(a) provides employers with a simple mechanism for securing relevant evidence.  The claimant must release all evidence “relative” to the claim pursuant to AS 23.30.107(a), which provides:

Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury.  The request must include notice of the employee’s right to file a petition for a protective order with the board and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury.
AS 23.30.108(c) provides:
At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Pursuant to AS 23.30.108(c), parties must release all evidence “relative” to the injury or “likely to lead to admissible evidence relative” to the injury.  We recognize the Alaska Supreme Court encourages "liberal and wide-ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized." 
  If a party unreasonably refuses to provide information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  However, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.

We interpret
 AS 23.30.108(c), to give the Board’s Designee responsibility to decide all discovery issues at the prehearing conference level, with a right of both parties to seek Board review.
  

Our statute AS 23.30.110 provides the procedure for bringing a claim or petition before the Board for hearing and states in pertinent part:

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing.  An opposing party shall have 10 days after the hearing request is filed to file a response.  If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date.  If opposition is not filed, a hearing shall be scheduled later than 60 days after the receipt of the hearing request.  The board shall give each party at least 10 days’ notice of the hearing, either personally or by certified mail.  After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board.  After completion of the hearing the board shall close the hearing record. . . .  Within 30 days after the hearing record closes, the board shall file its decision.  If the employer controverted a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

Issues heard at hearings are governed by procedures and agreements set at prehearings, pursuant to 8 AAC 45.065, which states in part:

(a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing.  Even if a claim, petition, or request for prehearing has not been filed, the board or its designee will exercise discretion directing the parties or their representatives to appear for a prehearing.  At the prehearing, the board or designee will exercise discretion in making determinations on

(1) identifying and simplifying the issues;

. . .

(6) the relevance of information requested under AS 23.30.107(a) and AS 23.30.108;

. . .

(10) discovery requests;

. . .

(15) other matters that may aid in the disposition of the case.

. . .

(c) After a prehearing the board designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing.

(d) Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination.  The party making a request to modify or amend the prehearing summary shall serve all parties with a copy of the written request.  If a party’s request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request.

(e) The board or designee may set a hearing date at the time of the prehearing.  The border designee will set the hearing for the first possible date on the board’s hearing calendar unless good cause exists to set a later date.  The primary considerations in setting a later hearing date will be whether a speed remedy is assured and if the board's hearing calendar can accommodate a later date.

Our regulation 8 AAC 45.070 governs how hearings are scheduled.  It states in pertinent part:

(a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the direction of the board or its designee, and in accordance with this chapter.

(b) Except as provided in this section and 8 AAC 45.074(c), a hearing will not be scheduled unless a claim or petition has been filed, and an affidavit of readiness for hearing has been filed and that affidavit is not returned by the board or designee nor is the affidavit the basis for scheduling a hearing that is cancelled or continued under 8 AAC 45.074(b).  The board has available an Affidavit of Readiness for Hearing that a party may complete and filed.  The board or its designee will return an affidavit of readiness for hearing, and hearing will not be set if the affidavit lacks proof of service upon all other parties, or if the affiant fails to state that the party has completed all necessary discovery, has all the necessary evidence, and is fully prepared for the hearing.

(1) A hearing is requested by using the following procedures:

. . .

(B) On the written arguments and evidence in the board's case file regarding a claim or petition, a party must file an affidavit of readiness for hearing in accordance with (2) of this subsection requesting a hearing on the written record.  If the opposing party timely files an affidavit opposing a hearing on the written record, the board or designee will schedule an in-person hearing.  If the opposing party does not timely file an affidavit opposing the hearing on the written record, the board will, in its discretion, decide the claim or petition based on the written record.  If the board determines additional evidence or written arguments are needed to decide a claim or petition, the board will schedule an in-person hearing or will direct the parties to file additional evidence or arguments.

(C) For an appearance in-person at the hearing, except for a venue determination, a party must file an affidavit of readiness in accordance with (2) of this subsection requesting an in-person hearing.

. . .

(3) If the board or designee determines a hearing should be scheduled even though a party has not filed an affidavit of readiness for hearing, the board or designee will give notice of the hearing in accordance with AS 23.30.110 and 8 AAC 45.060(e).

. . . 

(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing.

(h) If no prehearing was conducted or if not determined at the prehearing, the board will provide for opening and closing arguments, including a statement of the issues, in accordance with 8 AAC 45.116. . . .

The Board is required to serve notice of time and place of a hearing upon all parties at least 10 days before the date the hearing is scheduled, unless a shorter time is agreed upon by all parties or they waive written notice, pursuant to 8 AAC 45.060(e).  We find this section also implies the Board has power on “its own motion,” without an Affidavit of Readiness for Hearing having been filed, to serve a notice of a hearing in some circumstances.

In this case, we find Employee filed a claim for a compensation rate adjustment dated August 31, 2007.  We find Employer filed a Petition seeking Employee's weekly compensation rate be set below the statutory minimum, on December 7, 2007.  We find Employer filed a Petition dated March 20, 2008 seeking a Board order compelling Employee to attend a deposition, sign various releases, reimburse Employer for attorney's fees and costs for missed depositions, an order dismissing Employee's claim for willful failure to cooperate with discovery matters, and an order compelling Employee to undergo an MRI requested by an EME if claim dismissal was not granted.  We find many of these issues are discovery disputes.  We find the Board's Designee has jurisdiction and statutory authority to rule on discovery disputes before they get to the Board level.

Nevertheless, we find Employer filed an Affidavit of Readiness dated April 9, 2008 on its March 20, 2008 Petition, and requested an “oral hearing” in Anchorage, before the Board Designee addressed the discovery dispute subject of the March 20, 2008 Petition at a prehearing.  Therefore, we conclude Employer's April 9, 2008 Affidavit of Readiness was premature and is inoperative.

We find a prehearing was held on April 14, 2008, in which the Board Designee denied and dismissed Employer's March 20, 2008 discovery petition.  We find the prehearing conference summary and order was not served until June 23, 2008.  We find Employer filed a Petition on June 27, 2008 petitioning “for review” of the June 23, 2008 prehearing conference summary determination from the April 14, 2008 prehearing conference.  We find Employer alleged Board Designee “abuse of discretion.”  We find Employer also filed a “brief,” in letter form dated June 27, 2008, setting forth its arguments.  We find the brief was directed to the Board's Designee and requested that she “reconsider” her June 23, 2008 decision from the April 14, 2008 prehearing conference “as soon as possible.”

We find Employee filed a Petition dated July 6, 2008 seeking “completion,” as he phrased it, of the EME previously held.

We find the Board's Designee held another prehearing on July 17, 2008, and, pursuant to Employer's request, expressly “vacated” the June 23, 2008 prehearing summary from the April 14, 2008 prehearing, finding “mistakes of fact.”  We find the Board's Designee ordered Employee to sign certain, modified releases, and ordered he did not have to sign a release broadly worded to include “all worker's compensation files.”  We find the prehearing conference summary advised both parties to proceed in accordance with the order, directed Employer to provide new releases, directed Employee to sign those releases if they were modified as set forth in the order, and advised the parties if either wished “to appeal this decision to the Board they must do so as set forth in the language of AS 23.30.108 and/or 8 AAC 45.065(d).”  However, we find neither of those rubrics provides either party with directions concerning perfecting an appeal from a prehearing discovery order issued by the Board Designee, to the Board.

We find on July 17, 2008, Employer filed an Affidavit of Readiness for Hearing on its June 27, 2008 Petition, and requested an “oral hearing.”  We find Employer's June 27, 2008 Petition requested a “petition for review” of the Board Designee's June 23, 2008 prehearing conference summary determination arising from the Board's April 14, 2008 prehearing conference.  We find the Board Designee already ruled on the June 27, 2008 Petition at the July 17, 2008 prehearing conference, when she expressly “vacated” the belated prehearing summary and order resulting from the April 14, 2008 prehearing conference.  We find this Affidavit of Readiness for Hearing was filed on the same date as the July 17, 2008 prehearing conference.  We find there is no way for us to tell from the record whether or not it was filed before or after the prehearing conference, or whether or not Employer simply filed the Affidavit of Readiness for Hearing to bring the case before the Board in the event the Board's Designee failed or refused to reconsider the prehearing summary order dated June 23, 2008 from April 14, 2008 prehearing conference.  Nevertheless, as stated above, we find the Board's Designee reconsidered her position, vacated the April 14, 2008 prehearing summary, and issued a new discovery order.

We find another prehearing was held on August 25, 2008.  We find the parties listed five issues at that prehearing, including Employee's August 31, 2007 claim, Employee's July 6, 2008 petition, and Employer’s three separate petitions dated December 7, 2007, March 20, 2008, and June 27, 2008.  We find this prehearing conference summary controls “the issues and the course of the hearing,” in this case.
  We find instructions in the August 25, 2008 prehearing conference summary advised Employee how to file a claim for additional benefits, file a petition seeking additional discovery, or request a hearing.  We find a reminder from the Board's Designee to Employee that pursuant to §108 if “a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition or defense.”  We find no request in this prehearing conference summary by either party for a hearing, no discussion about setting a hearing on any of the five listed issues, and no discussion as to what the issues would be for any hearing.  We find the parties “discussed” the July 17, 2008 prehearing and find the Board's Designee advised Employee that he had “until today, August 25, 2008 to file an objection to the prehearing summary.”  We find no instructions advising Employee how to “appeal” that prehearing’s order.

We find Employee sent a facsimile of a Petition dated August 25, 2008 to the Board's Juneau office.  We find Employee objected to his perception of Employer's use of his “private information” and stated he was “petitioning the board” to evaluate what he perceived would be Employer’s use of his personal information obtained through discovery.  We find this could be construed as an “appeal” of the July 17, 2008 prehearing conference summary, which was not served until August 15, 2008.

We find Employer did not answer Employee's August 25, 2008 Petition.  We find on August 27, 2008, Employer filed an opposition to Employee's July 6, 2008 Petition and to a letter filing Employee made on April 24, 2008.  We find on September 5, 2008 the Board served notice of a September 24, 2008 hearing all parties and their representatives.  However, we find no evidence in the record indicating how this hearing was set, who requested it, or on what issues.

We find Employer filed a brief on September 16, 2008.  We find Employer's brief states the matter was set for hearing “on the written record” for September 24, 2008 on Employer's “March 20, 2008 petition to compel execution of discovery releases and petition to dismiss” for failure to comply with discovery.  But, as stated supra, we find Employer's March 20, 2008 Petition was resolved by the Board's Designee on July 17, 2008.  We find Employer believes the issue for the September 24, 2008 hearing involved its desire to obtain discovery from Employee.  However, we find no indication in the prehearing conference summaries that would give either party adequate notice of what the issues were, or were not, for the September 24, 2008 hearing “on the written record.”  

We find Employer never filed an Affidavit of Readiness for Hearing seeking a hearing on “the written record” on any claim or petition.  We further find Employee has never filed an affidavit of readiness on either his claim or his petition.  We find Employer filed an Affidavit of Readiness for Hearing dated April 9, 2008 on its March 20, 2008 Petition seeking an “oral hearing,” but we previously found this affidavit of readiness was premature and the discovery dispute subject of the Petition was resolved by the Board Designee at the April 14, 2008 and July 17, 2008 prehearing conferences.  We find Employer filed another Affidavit of Readiness for Hearing dated July 17, 2008 on its June 27, 2008 Petition.  However, we previously found the discovery dispute subject of the June 27, 2008 Petition was resolved at the July 17, 2008 prehearing conference.  We find no indication Employer appealed the July 17, 2008 prehearing conference summary discovery order to the Board or sought further reconsideration from the Board's Designee.  Notwithstanding our finding that a hearing on some issue was indeed set for September 24, 2008, we further find no indication the Board's Designee set a sua sponte hearing, or any notice on any prehearing summary of what issue or issues would be before the Board in such a hearing.  In short, we find the procedural posture of this case very confusing at best.  Consequently, we regrettably conclude there is no claim or petition, upon which a current, valid, Affidavit of Readiness for Hearing has been filed, before us and decline to speculate as to the issue or issues supposedly before us.
  

Accordingly, we direct our Board Designee to schedule a prehearing conference promptly to allow parties an opportunity to resolve the discovery logjam in this case, file appropriate pleadings, resolve issues, and frame any and all issues for hearing.

ORDER

The Board's Designee shall schedule and hold a prehearing conference in this case at the earliest possible opportunity, but no later than 14 days from the date of this decision.  The Board retains jurisdiction to resolve any discovery disputes that remain after the prehearing conference.

Dated at Anchorage, Alaska on February 11, 2009.
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EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� It was originally scheduled for a September 24, 2008 hearing on the written record; unfortunately, it appears that hearing never occurred.  This case’s jumbled procedural posture may account for the delays, as discussed, infra.


� See Report of Occupational Injury or Illness dated February 9, 2006.


� Id.


� See Compensation Reports dated February 28, 2006 and October 23, 2006.


� See October 23, 2006 Compensation Report.


� See Compensation Report dated May 17, 2007.


� See Employee's August 31, 2007 Worker's Compensation Claim.


� Id. at block 17, and 24(h).


� See Request for Conference dated October 31, 2007, and attached letter dated August 29, 2007.


� See Employee's August 29, 2007 letter.


� See October 1, 2007 Controversion Notice.


� Id. at block 16.


� See Answer to Employee's Application for Benefits dated October 1, 2007.


� See Alaska Worker's Compensation Board Prehearing Conference Summary dated October 17, 2007.


� See Compensation Report dated November 2, 2007.


� Id. at block 40.


� See Petition dated December 7, 2007.


� Id. at “other” block.


� See Employee’s January 8, 2008 letter.


� See Notice of Taking Deposition dated January 25, 2008.


� See Re-Notice of Taking Deposition dated February 13, 2008.


� Id.


� See Notice of Non-Appearance of Marc Abramson dated March 14, 2008.


� See March 17, 2008 Controversion notice.


� See Employer's Petition dated March 20, 2008.


� Id. at block 37.


� See Employer's March 20, 2008 Petition, with attachments.


� See Compensation Report dated March 21, 2008 at blocks 28 and 31.


� See April 9, 2008 Affidavit of Readiness for Hearing.


� Id. at block 20.


� See April 11, 2008 Compensation Report; see also block 40.


� It is not specified on the summary if Employee appeared in person or by telephone at these prehearings.


� See Employer's June 3, 2008 letter.


� See Alaska Worker's Compensation Board Prehearing Conference Summary dated April 14, 2008.


� Id. at 2.


� See Employer’s Petition dated June 27, 2008.


� See Employer’s June 27, 2008 letter.


� Id.


� Employee listed his same Tacoma address, supra.


� See Employee's Petition dated July 6, 2008.


� See Employee's July 6, 2008 Petition; see also Employee's July 2, 2008 letter attached thereto.


� See Employee's July 6, 2008 Petition at 2.


� See July 16, 2008 Notice of Appearance signed by Tara King and Employee.


� Id. 


� See Alaska Worker's Compensation Board Prehearing Conference Summary dated July 17, 2008.


� Id.


� AWCB Decision No. 99-0016 (January 20, 1999).


� See Alaska Worker's Compensation Board Prehearing Conference Summary dated July 17, 2008.


� Id.


� Id.


� Id. at 9.


� See Employer's July 17, 2008 Affidavit of Readiness for Hearing.  Employer’s June 27, 2008 Petition requested:





Pursuant to AS 23.30.108, the employer/insurer petitions for review of the board designee's June 23, 2008, determination regarding discovery and requests for releases of information.  The designee abused her discretion in denying and dismissing the employee's petition to compel discovery.  The information sought will likely lead to discoverable information.  A brief in support of this petition will follow.





We note again, to keep these facts in clarity, the “June 23, 3008” determination to which this Petition apparently refers is actually the prehearing conference summary dated April 14, 2008, which was not served until June 23, 2008.


� See Alaska Worker's Compensation Board Prehearing Conference Summary dated August 25, 2008.


� Id.


� Id.


� Id.


� Id. at 2.


� See Employee's Petition dated August 25, 2008, with attachments.


� Id. at attachment.


� See Opposition to Petition Dated July 6, 2008, and to Letter of April 24, 2008, dated August 27, 2008.


� Id. at 1-2.


� Id. at 2.


� Id. at 3.


� Id. at 3-4.


� See Hearing Notice dated September 5, 2008.


� See Hearing Brief of Trident Seafoods Corporation dated September 16, 2008.


� See Employer’s hearing brief 1.


� Id. at 2-8.


� See email from Joireen Cohen to Fred Brown dated September 23, 2008.


� See Inter-Office Route Slips dated November 14, 2008 and January 20, 2009.


� Employer’s counsel apparently called the Board’s offices in late January 2009 to check on the case’s status.


� Schwab v. Hooper Elec., AWCB Decision No. 87�0322 at 4, n. 2 (Dec. 11, 1987); citing United Services Automobile Ass’n v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  


� Brinkley v. Kiewit�Groves, AWCB Decision No. 86�0179 at 5 (July 22, 1986).


� Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (Mar. 18, 1998).


� 8 AAC 45.120(e).


� Austin v. Tatonduk Outfitters, AWCB Decision No. 98-0201 (Aug. 5, 1998); AS 23.30.135(a).


� See Pratt v. Catholic Community Services, AWCB Decision No. 02-0232 (November 7, 2002); Groom v. State of Alaska, D.O.T., AWCB Decision No. 02-0139 (July 25, 2002); Yarborough v. Fairbanks Resource Agency, Inc., AWCB Decision No. 01-0229 (November 15, 2001).


� Smith v. CSK Auto, Inc., WCAC Final Decision, Appeal No. 05-006 (January 27, 2006).


� AS 23.30.108.


� We find Employer was not objecting to Employee’s failure to act on the modified releases because they were ordered modified that same day and could not have been provided to Employee yet for his refusal to sign to occur.


� 8 AAC 45.065(c).


� We conclude prior hearing officers who reviewed this matter may have been similarly confused, thus contributing to the lengthy delay in this case.  We intend to move this case forward with haste henceforth.





3

