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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	VICKIE  HILL, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ACUREN USA, INC,

                                                  Employer,

                                                   and 

NEW HAMPSHIRE INSURANCE CO,

                                                  Insurer,

                                                     Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200713065
AWCB Decision No. 09-0037
Filed with AWCB Anchorage, Alaska

on February 18, 2009


The Alaska Workers’ Compensation Board (Board) heard Employee and Employer's request for approval of a Compromise and Release Agreement (C & R), on February 11, 2009 at Anchorage, Alaska.  We proceeded as a two-member panel, which constitutes a quorum.
  Employee represented herself.   Adjuster McKenna Wentworth represented Employer and its insurer.  Employee requested a written decision memorializing the Board's oral findings of fact and order approving the settlement.  We closed the record at the hearing’s conclusion.  


ISSUE

Shall the Board approve the parties’ settlement agreement pursuant to AS 23.30.012 and 8 AAC 45.160?

SUMMARY OF THE EVIDENCE

The Board's file contains a Report of Occupational Injury or Illness showing a February 6, 2007 date of injury.  However, the injury report is neither signed nor dated by either party.  The injury report appears to be a computer-generated form that may have been completed by Employer.  The “left” block for “part of body injured” is checked and in the space reserved for explaining how the injury occurred, the report states “Employee was on company business at Corporate Express, stepped out of her vehicle and slipped on ice.”
  Other than including Employee's name, address, place of injury, telephone number, date of birth, gender, her residence address, date of injury, and Employer's and insurance carrier’s names, the injury report provides scant information.  However, most notably, at the bottom of the injury report, in the space reserved for Employer to state if it doubts the “validity of injury,” it states:

Employee first reported this incident to HR in Alaska this week.  She claims that accident occurred in December 06 and also saying it happened in February 07.  Story not straight.  She was terminated from Acuren and 6-1-07 and is now claiming WC injury.

Of note, Employer also stated in block 23 the date Employer first “knew of injury” was “July 18, 2007.”
  Our Juneau office’s “received” stamp on the injury report’s face bears the date “July 23, 2007.”  As mentioned supra, the document is otherwise undated.

On the date of hearing, Employee did not initially appear or call in at the appointed hour.  Consequently, the Designated Chairman placed a call to Employee, left a message and the phone number for the hearing room for her to call, and reviewed the file to make sure she had been properly served with notice of the hearing.  The chair determined neither party had been properly served with a hearing notice.  However, while the chair was researching the issue, Employee called into the hearing room.  Employer's adjuster appeared personally at the hearing.  Upon finding both parties present, the Board went on the record.  Employee and Employer's adjuster both agreed on the record to waive the formal, ten day notice of hearing so the matter could proceed.

At hearing, Employee testified telephonically.  She testified her initial medical treatment following her work-related injury involved going to the emergency room for evaluation on the date of injury, February 6, 2007.  Our file contains no medical records from the emergency room.  Employee testified she paid for this visit herself.

According to records in our file, on April 25, 2007, Employee saw James Glenn, PA at Alaska Spine Institute for an evaluation, apparently on referral from Daniel Steward, M.D.  We have no prior medical records in our file from Dr. Steward's office or from any other provider.  Employee gave PA Glenn the following history of her present illness:

Ms. Vicki Hill is a pleasant left-handed 49-year-old female, born on 10/27/1957, who comes in today to be seen for ongoing left shoulder pain as well cervical spine pain.

She notes she has had these symptoms since 04/19/07, and notes that she woke up with left shoulder pain.  She notes that it progressed during the day significantly and she ended up having to go to the emergency room due to the pain and notes that she could barely turn her back or use her left shoulder.  She notes her neck symptoms are worse than her left shoulder symptoms.  She notes that she cannot raise her left arm above her shoulder.

. . .

She notes no inciting events that would have caused her symptoms, no trauma, no motor vehicle accidents, slip, or falls. . . .

PA Glenn diagnosed ongoing cervical spine pain with limited range of motion and referred symptoms and left upper extremity pain, ongoing left shoulder pain with significant decreased range of motion and pain, disturbance of skin sensation into the left upper extremity, subjective complaints, various compounding medical issues, and significant claustrophobia and anxiety.
 Employee told PA Glenn her pain was mostly in her cervical spine.  He recommended a magnetic resonance imaging scan (MRI) and Employee expressed considerable anxiety because of claustrophobic issues.  Employee reported she was taking up to twenty tablets of Ibuprofen per day.  PA Glenn advised Employee to stop taking that much and gave her replacement medication.  He also referred her to HealthSouth for physical therapy.

Employee eventually successfully obtained an MRI of her cervical spine at Alaska Open Imaging Center on April 30, 2007.  According to the radiologist’s report, Employee’s cervical spine showed “left lateralizing broad-based subligamentous L5 (sic) disc” with encroachment into the anterior thecal sac and compression of the left exiting root and sleeve.  It also showed posterior right lacerating subligamentous disc and a posterior bony projection of the inferior C6 body on the left with compromise of both right and left exiting nerve roots and sleeves.  The radiologist’s impression was Employee showed posterior “discs” at C5 and C6 as described with primarily left neural foramina encroachment and compromise of the exiting root sleeves.  At C6 there was also involvement of the right neural foramen identified, according to his report.

PA Glenn followed Employee thereafter and treated her symptomatically.
  By Employee's second visit, PA Glenn had determined the symptoms were “probably” coming from her shoulder.
  Employee saw PA Glenn again on June 28, 2007.  He prepared another relatively lengthy report of his evaluation and discussion with Employee.  To this point, to our review, none of PA Glenn's medical records mention anything about a work related slip and fall at any time.

Eventually, another MRI, this time of the left shoulder, showed a high grade partial tear of both the “supra- and infraspinatus tendons.”  There also was evidence of a tear of the superior labrum and moderate, chronic degenerative changes at the “AC joint.”
  On July 12, 2007, PA Glenn reviewed the MRI results with Employee and referred her to an orthopedic surgeon for further evaluation.
 Employee's medical records still make no mention of any type of slip and fall injury.

On July 16, 2007, over five months post-injury, Employee reported to Brett Mason, D.O. a history of “slipping on the ice while at work, sliding underneath the vehicle,” in “December 2006.”  Employee reportedly told Dr. Mason she was seen at Providence Emergency Room where x-rays were done.  After evaluating her, Dr. Mason determined Employee had impingement syndrome of the left shoulder, a “traumatic tear” of the left rotator cuff, and a left shoulder torn superior labrum.
  On a Physician's Report, apparently provided at the time of Employee's visit with Dr. Mason, she stated her injury occurred “?” when she “fell on ice @ Corp Express.”
  To our review of all the records in our file, this is the first mention of any slip and fall injury while Employee was on the job.

Eventually on August 27, 2007, Employee saw Paul Williams, M.D., neurosurgeon, for an employer's medical evaluation (EME).  Employee gave Dr. Williams a history of being dispatched on February 6, 2007 to obtain office supplies.  Employee told Dr. Williams that in the course of getting out of her vehicle at the office supply store, she slipped on the icy parking lot and fell, sliding underneath the car.  She said she went to the emergency room at Providence Hospital that day, was examined and had x-rays.  She was prescribed pain medications, anti-inflammatory agents, and released to the care of her primary care physician, “Dr. Stewart” (sic).
  Dr. Williams performed a physical examination, recorded his findings, and determined the work-related event of February 6, 2007 produced a partial tear of the supraspinatus and infraspinatus tendons and a tear of the superior labrum of the left shoulder.  He also noted non-work-related degenerative changes in the shoulder joint.  He found degenerative changes in her cervical spine with bulging discs at multiple levels but no evidence of a cervical radiculopathy.
  Dr. Williams opined, according to Employee's history, the February 6, 2007 injury was “the substantial cause” in bringing about the current left shoulder condition.  He did not feel she was medically stable in regard to her injury and she would require left shoulder surgery.  Dr. Williams opined he would need to evaluate Employee following her surgery to determine if she had any permanent partial impairment (PPI).

Employee according to the medical records had left shoulder surgery performed by Dr. Mason on November 2, 2007.
  Unfortunately, several days later, Employee visited the emergency room for a possible arterial bleed after Dr. Mason’s physician’s assistant removed her pain medicine catheter.  On referral from Dr. Mason, Employee subsequently began physical therapy.  On January 14, 2008, Dr. Mason reported Employee was doing “very well” and had returned to work by the second week post-surgery.  He predicted a “small amount” of PPI.

On May 17, 2008, Employee attended another EME with Matthew Provencher, M.D.
  Based upon Employee’s history, Dr. Provencher determined Employee's neck problems “have resolved.”  Based upon his evaluation under the American Medical Association Guidelines to the Evaluation of Permanent Impairment, Fifth Edition, (Guides) Dr. Provencher provided a 6% “whole person” PPI rating for the shoulder injury.  Pursuant to the Sixth Edition of the Guides, he felt her overall rating was 7%, “for the upper extremity.”
  In apparent response to a letter from the adjuster, EME Dr. Provencher stated a conversion of Employee's Sixth Edition left upper extremity PPI rating to the “whole person” resulted in a 4% impairment of the whole person.
  According to the records in the Board’s file, Employee had some additional physical therapy and last consulted a physician on or about March 20, 2008.

Procedurally, Employer paid Employee temporary total disability (TTD) benefits from November 3, 2007 through November 12, 2007, and temporary partial disability (TPD) from November 13, 2007 through November 18, 2007.  On June 11, 2008, Employer paid Employee a lump-sum PPI in the amount of $7,080.00.
  The Board's file contains no claim for benefits, no petitions seeking any relief, and no Controversion Notice.

On November 18, 2008, the Board received a proposed C & R signed by both parties.  The agreement offered to pay Employee the sum of $3,500 in return for a waiver of all disability benefits and any medical treatment related to this injury.  However, Employer agreed to pay medical benefits and related transportation and prescription benefits which may have been incurred prior to the date of Board approval of the C & R.  Specifically, the C & R provides “the parties agree that the employer will be responsible for any past medical benefits for any work-related injury medical treatment and benefits incurred prior to the board approval of this Agreement.”
  All medical treatment and related benefits incurred after the date of Board approval would be waived.  Employee and Employer's representative Ms. Wentworth both signed the agreement on November 14, 2008.

Because Employee was not represented by counsel, and because she was waiving medical and vocational retraining benefits, the Board declined to approve the settlement agreement initially.  On December 29, 2008, the Board sent the parties a letter indicating it could not determine whether or not the proposed settlement would be “for the best interest of the employee.”  Consequently, the Board advised the parties to schedule a hearing so the Board could question Employee, particularly concerning the current status of her neck.

At hearing, Employee testified she believed her March 20, 2008 visit with Dr. Mason was the last time she had medical care related to this injury.  She expressed total surprise when the Designated Chairman advised Employer had doubted “the validity” of her injury as reflected on the injury report, and testified she had “no idea” the referenced injury report existed.   Employee claimed she completed a hand-written injury report on the date of her injury and gave it to her supervisor.  

The Board explained its concerns regarding the settlement agreement.  Employee testified she had gone through successful shoulder surgery and had returned to work for a different employer within two weeks of her surgery.  She continued to be employed.  Employee testified that her shoulder was “90% better” and her neck was “fine.”  She had good medical insurance with her new employer.  She testified she wanted this case over with.  She also testified she was well aware of the potential ramifications of waiving future medical care.  The Board advised Employee that if it approved the settlement agreement, it would be nearly impossible for her to come back before the Board in the future and try to vacate, modify, or undo the settlement agreement, no matter how bad her neck or shoulder might become.  The Board's questions and explanations caused Employee to say she was having “second thoughts.”  Nevertheless, having considered the questions and general advice the Board gave, Employee testified she felt comfortable and confident she understood and wanted to move forward with her settlement.

Following Employee's testimony, the parties and observers were excused from the room
 and the Board deliberated.  Following deliberations, the Board approved the settlement agreement finding “barely” by a preponderance of the evidence that it was in Employee's best interest.  The Board noted the unusual circumstances surrounding the lack of medical evidence in the Board's file reflecting any prompt medical attention for the injury, and the potential issue concerning Employer’s “doubts” concerning the validity of Employee's report of injury.  Neither party expressed any additional concerns or questions.  Employee stated she wanted a written decision memorializing the Board's findings and order.  The two-member panel signed the settlement agreement at the hearing’s conclusion and the Board issued it on February 11, 2009.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our statute AS 23.30.012 states in part:

(a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose. . . .

(b) The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, . . . or the claimant is waiving future medical benefits.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter, . . . 

Our regulation 8 AAC 45.160 states in part:

(a) The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee. . . .  

. . . 

(d) The board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties, and the board's case file to determine

     (1) if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012; and

     (2) if the board finds the agreed settlement

            (A) is in the employee's best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with AS 23.30.110(e); or

            (B) lacks adequate supporting information to determine whether the agreed settlement appears to be in the employee's best interest or if the board finds that the agreed settlement is not in the employee's best interest, the board will deny approval of the agreed settlement, will notify the parties in writing of the denial, and will, in the board's discretion, inform the parties

            (i) of the additional information that must be provided for the board to reconsider the agreed settlement; or

           (ii) that either party may ask for a hearing to present additional evidence or argument for the board to reconsider the agreed settlement; . . .  If a hearing is held under this section, the board will, in its discretion, notify the parties orally at the hearing of its decision or in writing within 30 days after the hearing; if after a hearing the board finds the preponderance of evidence supports the conclusion that the agreed settlement appears to be in the employee's best interest, the board will approve and file the agreed settlement in accordance with AS 23.30.110(e); .  . .

. . .

     (e) An agreed settlement in which the employee waives medical benefits, temporary or permanent benefits before the employee's condition is medically stable and the degree of impairment is rated, or benefits during rehabilitation training after the employee has been found eligible for benefits under AS 23.30.041(g) is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of the evidence that the waiver is in the employee's best interest.  

With this statute and these regulations in mind, we review the facts of this case and address the parties’ request for C & R approval.

We find the parties have “the right to reach an agreement in regard to a claim. . . .”
  We also find we have the duty to make sure a settlement in specified circumstances is “to the best interest of the employee.”
  We further find the Supreme Court has imposed an additional duty upon us; we must also make sure non-party third-party health providers’ due process rights are protected in cases where the employee is waiving her right to past incurred medical benefits.
  

We find Employee is unrepresented and is waiving her right to past and future benefits, including vocational rehabilitation benefits and medical benefits and related transportation expenses.  However, we also find Employer is accepting responsibility and liability for any past-incurred medical expenses which may be work-related, thereby protecting Employee from any personal liability for her past-incurred, work related medical care and protecting the inchoate right of any possible past medical provider to obtain payment from Employer for work-related medical bills.  

We find no evidence in the Board's file showing Employee filed a timely Report of Occupational Injury or Illness with Employer within thirty days of her February 6, 2007 date of injury.
  We find in some circumstances an employee's failure to give her employer notice of an injury may result in her claim for benefits being barred in its entirety.
  We make no finding on the merits of that potential issue or defense, but weigh its possible effect on Employee's case in our determination in this settlement.  We find no evidence Employer had actual knowledge of the February 6, 2007 injury within thirty days of that date.  We find Employer in July 2007 doubted the validity of her injury citing Employee's first report of injury provided on or about July 18, 2007, in which Employer says Employee stated the accident occurred in December 2006.  We find Employer stated Employee also told it the accident happened in February 2007 and Employee’s story was “not straight.”  We find no statement by Employee in any of her medical records in our file beginning on April 25, 2007 representing to any of her attending physicians that her shoulder and neck symptoms arose from a work-related slip and fall.  By contrast, we find Employee specifically denied any knowledge of any slip and fall causing her symptoms when she saw her doctor on April 25, 2007.  We find the first mention of a work-relationship between her symptoms and the February 6, 2007 injury occurred when she saw Dr. Mason on July 12, 2007.  Though we make no findings pertaining to the merits of any claim Employee might potentially bring, we find these above-referenced findings could weigh against Employee having a potential claim of significant merit.

On the other hand, notwithstanding the above findings, we also find Employer has never filed a Controversion Notice formally disputing Employee's case.  We find Employer voluntarily paid Employee TTD and TPD benefits for a brief period, and paid the EME physician’s PPI rating in full without any dispute, notwithstanding its initial “doubts” concerning the validity of Employee's reported injury, and the lack of concurrent injury reporting according to the Board’s file.  We find these findings weigh in favor of Employee's potential right to receive benefits in this case and imply Employer's “doubts” have somehow been resolved through its own investigation.

Lastly, we find Employee strongly desires to settle her case and expressed her opinion with some uncertainty that her health insurance will cover her medical care in the future, if necessary.  We find her shoulder and neck, in her opinion, are doing very well and she did not expect to have any further medical care associated with any work-related condition.

Upon reviewing and considering the above-referenced evidence, and taking into account the peculiarities associated with the evidence in this case, the Board concludes the weight of the evidence preponderates slightly in favor of this settlement agreement being in Employee's best interest.  Accordingly, the Board approves the settlement agreement effective February 11, 2009.


ORDER
The parties’ Compromise and Release Agreement dated by both parties November 14, 2008 is hereby approved effective February 11, 2009.

Dated at Anchorage, Alaska on February 18, 2009.






ALASKA WORKERS' COMPENSATION BOARD






William Soule,






Designated Chairman






Janet Waldron, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of VICKIE  HILL employee / applicant v. ACUREN USA INC, employer;NEW HAMPSHIRE INSURANCE CO, insurer  / defendants; Case No. 200713065; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 18, 2009.






Jean Sullivan, Clerk
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� Id. at 46.
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� See PA Glenn's April 25, 2007 report.
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� Id. at 3-4.


� See MRI report from Alaska Opened Imaging Center dated April 30, 2007.  


�  See PA Glenn’s May 8, 2007 report.
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� See Alaska Surgery Center Operative Report dated November 2, 2007.
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� Id. at 8.


� See Dr. Provencher's June 9, 2008 letter to Becky McLoud, adjuster.


� See Dr. Mason's March 20, 2008 report.


� See Compensation Report dated June 10, 2008.


� See Compromise and Release Agreement dated November 14, 2008 at 3.


� Id. at 4.


� The speakerphone was muted so Employee could not hear the deliberations.


� AS 23.30.012(a).


� AS 23.30.012(b).  See also 8 AAC 45.160.


� See Barrington v. ACS, ____ P.3d ____ (Alaska 2008).


� AS 23.30.100(a): “Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.” 


� AS 23.30.100(d).
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