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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MICHAEL F. TOLSON, 

                                               Employee,     

                                                     Respondent,

v.

CITY OF PETERSBURG,

                                              Employer,

and

ALASKA PUBLIC ENTITY INSURANCE,

                                               Insurer,

Petitioners.
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	INTERLOCUTORY DECISION, 

NOTICE OF JOINDER,

AND ORDER

AWCB Case No.  200704166
AWCB Decision No.  09-0039
Filed with AWCB Juneau, Alaska

on February 20th, 2009.


On January 20, 2009 in Juneau, Alaska, on the written record, we heard the employer’s petition to join “Health Carrier/AETNA,” and the employer’s petition for modification of our Decision and Order No. 08-0149 (Tolson I).  The employee appeared pro se.  Attorney Colby Smith of Griffin & Smith, Anchorage, represented the City of Petersburg and its insurer, Alaska Public Entity Insurance (employer).  No other entity appeared or otherwise responded to the employer’s petition for joinder.  We closed the record on these petitions on January 20, 2009.

ISSUES


(1)  Whether to order joinder under 8 AAC 45.040 on the employer’s petition.


(2) Whether to modify the order in Tolson I regarding supplemental questions to be submitted to the SIME ophthalmologist Dr. Bensinger.  

SUMMARY OF THE EVIDENCE AND CASE HISTORY

We address those elements of the evidence and history of the case that are relevant to the joinder of AETNA and the employer’s second petition for reconsideration.  In our August 22, 2008 interlocutory decision and order on reconsideration,
 we discussed the history of the case, which is incorporated by reference and excerpted below.  Additional facts drawn from the written record, not previously described, are denoted by [underlined brackets]:
The employee has worked for the employer as a Harbor Safety Officer II/Maintenance Worker for many years.  Part of his duties has been to dispose of derelict boats, by sinking them in deep water in the open sea.  On March 23, 2007, while performing this operation, a wave caused by a passing ship caused a derelict boat that was being sunk to catch and flip the heavy-duty skiff in which the employee was working.  The employee was trapped for a period of time underneath the capsized skiff.
  The employee testified that the skiff capsized so quickly that approximately 3 feet of air was trapped underneath it.
  The employee testified he was wearing a flotation coat at the time.  The employee described what happened after the capsize as follows:

I realized I was in trouble.  I was in the water.  I needed to get out of the water.  I teach mariners first aid.  The first thing you want to try to do is get your body out of the water.  I tried diving underneath the side of the boat I was under, the skiff.  With the flotation jacket on, I could not dive.  I could no more than get my head under, and it would just pop me right back up like a cork.

It has a false bottom on it, so it has good flotation.  I had about a foot, foot and half of air.  And I’d come back up each time and re-breathe.  I’d hyperventilate and try to get under again.

And then I finally realized that my body was within less than a foot off the deck of this skiff upside down.  I moved my body around in such a way that I could get the bottom of my feet on the deck of the skiff I was turned under.  I hyperventilated, ducked my head underwater, reached down and grabbed the side of the skiff, which was approximately three and a half feet in the water.  I pulled with my arms and I shoved with both legs as hard as I could, got my body just over halfway underneath, and when I let go with my hands, I shot out just like a, I don’t know, porpoise out from under the skiff.  I was about 10 feet away from the skiff when I come to the surface.

The employee testified he recognized the onset of hypothermic symptoms and took countermeasures.
   Rescue was initiated by a resident of Petersburg, who noticed the capsize through a telescope.
  The employee was taken to the Petersburg emergency room for treatment.  The employee testified recalling very little of the rescue and transport to the hospital, but recalled waking up in the hospital coughing and vomiting violently, including foamy reddish phlegm and blood.
 The employee, who has a history of smoking,
 was treated for hypothermia, with a diagnosis of what appears to be “bronchitis or COPD” in the emergency department.
  The employee was released the same day, and was back at work within 4 hours of the capsize event.

The employee reported that he believes he cracked one or two ribs during this episode,
 and struck his head on the towing post
 amidships in the deck of the skiff,
 leaving him with a “hellacious bump.”
  The Physician’s Report prepared on March 24, 2007 does not reflect a report of a head injury, describing instead the body part injured was “throat, maybe trachea,” noting “pt. [patient] choked on water and swallowed some, had forceful coughing with bloody sputum.”
  

There is scant pre-capsize ophthamalogic medical records before us; one of those recites “Dr. Junge discovered vitreous detachment,” although the rest of this handwritten medical record is difficult to decipher, and it is difficult to determine to which eye (if not both) this statement referred.

The employee testified that approximately two weeks after the capsize event,
 in April 2007, he noticed altered vision in his right eye.
  The employee described the condition as “wiggly” vision in his right eye; that is, a straight object perceived by his left eye, such as a telephone pole, when viewed by the right eye appeared wavy; this symptom was clinically described as “metamorphopsia.”
  The employee was seen on May 22, 2007 by Douglas Long, M.D., of the Petersburg Medical Center Clinic, on complaint regarding this eye condition.
Dr. Long noted a possible cataract, and recorded that he was unable to get a decent funduscopic exam due to the smallness of the employee’s pupils, and referred the employee for exam by a traveling ophthalmologist in July for a dilated funduscopic exam.
  

The employee was examined on July 5, 2007 by Timothy Gard, M.D., who diagnosed an epiretinal membrane (ERM)
 (also referred to as a “macular pucker” in the medical records).  The employee underwent surgical repair (“pars plana vitrectomy, membrane stripping”) of the right eye on July 25, 2007,
 with apparent excellent results.
 It has been noted that the employee’s right eye may eventually develop a cataract as a sequellae of the surgical procedure, and that there is a slight cloudiness to his right retina now that has degraded his visual acuity slightly.
  

The employee testified,
 and the medical records confirm,
 that his treating ophthamological surgeon Dr. Flaxel of Oregon Health Sciences University described the macular pucker condition as “idiopathic,” i.e., of unknown and unverifiable cause.  Both the employer’s independent medical examiner (EIME) Andrew Romanowski, M.D.
 and the Second Independent Medical Examiner (“SIME”) Richard Bensinger, M.D.,
 to whom the matter was submitted by stipulation between the parties,
 diagnosed the cause of the ERM condition as idiopathic as well.


Dr. Romanowski opined that neither hypothermia nor head trauma, in the absence of direct ocular trauma, have been identified as causes of the ERM condition.
 

Both Dr. Romanowski
 and Dr. Bensinger
 in their reports opined that the March 24, 2007 work injury was not the substantial cause of the ERM condition of the employee’s right eye.  The employee’s suggested questions to the SIME were not posed.

The SIME report did not describe the employee’s entrapment or extrication from the capsize, only the immersion, and recited that the onset of the employee’s visual symptoms occurred May 22, 2007 (when the employee was examined by Dr. Long) rather than earlier in April 2007, as the employee testified.

The employee testified that he has been trained and performed work as an Emergency Medicine Technician (EMT), and gives first responder, cardiopulmonary resuscitation (CPR) and other emergency trainings and certifications through a business called “CPR4U.”
  The employee testified that he felt the ERM condition was related to the March 23, 2007 episode.
 

The employee filed a claim stating $2,000 in out-of-pocket expenses for the surgery, and asserted $28,000 was spent by his health insurer “AETNA” to cover the eye surgery.
  We heard the employee’s claim on the merits on May 13, 2008.  Although the employer had listed Dr. Bensinger to testify telephonically at the hearing,
 he was not called as a live witness.
   After we closed the record on the claim, we decided to re-open the record to allow the parties to present a more complete medical record,
 and to receive additional evidence, including oral examination of the SIME physician.  We issued the following order:

ORDER

(1) The record in this matter is re-opened and shall be held open until the conduct of an additional oral hearing and post-hearing briefing;

(2) The case is remanded to the WCO for to conduct an additional pre-hearing conference to set an additional oral hearing.  In re-calendaring this case for oral hearing, the WCO is directed to set this for the earliest possible hearing date that Dr. Bensinger can testify on one of the Southeast panel’s regular hearing days; however, if the parties wish to call either Dr. Flaxel and/or Dr. Romanowski, and they are unavailable on that date, then the hearing shall be calendared so as to permit the testimony of each of the doctors to be called by a party;

(3) The schedule for post-hearing briefing will be established at the conclusion of the additional oral hearing held in this matter.

The employer, having previously listed Dr. Bensinger as a live witness at the hearing but declining to call him, now objected to Dr. Bensinger’s live testimony based on the expense of this further proceeding, and moved for reconsideration,
 arguing that the proper procedure is to pose questions in writing to the SIME rather than order an oral examination of the SIME; the employer submitted some proposed questions to the SIME and invited the board panel and the employee to augment those questions.
  We granted the employer’s petition for reconsideration.  On reconsideration, we decided our order of an oral examination of the SIME physician in the July 7, 2008 post-hearing order, without giving the parties advance opportunity to be heard, had been improvident, particularly in light of the amount charged by the SIME physician for oral testimony.  We decided in this case that examination of the SIME physician in writing would be sufficient, and vacated the
July 7, 2008 post-hearing order.  However, we maintained our view that the medical record in this case had gaps, and ordered:
ORDER 

(1) the record in this matter is re-opened for 90 days, until the parties agree that the SIME process is completed, or as otherwise ordered;

(2) this matter is remanded to the workers’ compensation officer for supervision of the compilation of a supplemental SIME Medical Binder and submission of follow-up questions to the SIME physician, which questions shall include those in the attached Appendix A, as well as any other questions the parties shall mutually agree to pose, or any additional questions the WCO shall in her discretion include, consistent with this decision;

(3) the parties shall otherwise proceed in accordance with this decision;

(4) the board retains jurisdiction to resolve any pending disputes, including decision on the employee’s pending claim.

The Appendix to our August 22, 2008 interlocutory order included a list of questions framed by the panel, including the following:

3.  Mr. Tolson’s medical records suggest he may have been treated for the following conditions: restless leg syndrome,
 COPD,
 high blood pressure, and diabetes.  
Do you find evidence of his being treated for any of these conditions, and if so, which ones.  Please describe the effect, if any of these conditions, or the medications (if any) that he may have been taking at the time of the capsize event, on the employee’s condition of epiretinal membrane (ERM), aka macular pucker.

* * *

5.  The board has become aware of a medical condition known as Valsalva’s retinopathy.  We have several subquestions relating to that condition, and whether it relates to the employee’s case:


(a)  Is it possible for a person to experience a hemorrhage in the veins, arteriols, or capillaries of the eyeball and its associated membranes due to extreme coughing?  In Dr. Flaxel’s chart note of July 24, 2007, she states, “Some pinpoint area of heme on nasal side of the membrane.  Vascular distortion extends temporally to edge of macula.”
  Is this evidence supporting the hypothesis that the employee may have experienced a hemorrhage in his eye?


(b)   Is it possible, even though a person has experienced a hemorrhage in the eye due to a fit of violent coughing, that the hemorrhage may be unnoticed by the person or an examining doctor?


(c)  If so, is it possible that scar tissue from healing of an unnoticed hemorrhage in the eye may be later diagnosed as an epiretinal membrane, or macular pucker?


(d) Do the preceding questions describe the possible sequence of the condition known as Valsalva’s retinopathy?  Or is the condition of epiretinal membrane completely unrelated to the condition of Valsalva’s retinopathy?


(e) Are you able to definitively rule out the employee’s condition, for which treatment was required by Dr. Flaxel, as a sequella of Valsalva’s retinopathy?


(d)  Please explain your answers to the preceding questions.

* * *

8.  The employee has the following questions to pose to you.  Please answer them relative to the Alaska law which requires compensation or medical benefits if “in relation to other causes, the employment is the substantial cause of the . . . need for medical treatment:”


(a) Was Mr. Tolson’s March 24, 2007 blow to the head or the heavy coughing (hard enough to break a rib) the substantial cause of the employee’s condition of epiretinal membrane?

(b) Is there a possibility of future medical problems related to
Mr. Tolson’s eye?

In reaction to our interlocutory order of August 22, 2008, the employer again sought reconsideration or modification, arguing that the supplemental questions framed by the panel to the SIME physician “are not supported by substantial evidence,” and “do not address the appropriate legal standard concerning causation” and “do not elicit evidence of probative value,”
 and if on further reconsideration the board panel continues to seek additional questions of Dr. Bensinger, that the board panel use “the appropriate legal standard and not include facts or diagnoses that are not in the record.”
  Citing the recent board decisions of Cossette v. Providence Medical Center
  and Nunn v. Lowe’s,
 the employer argued that the panel “is proposing SIME questions that do not adhere to standards articulated” in those cases, and that “questions submitted with the inappropriate legal standard insure additional litigation.”
  The employer argued that it “has not been allowed to submit releases inquiring about the restless leg syndrome, COPD, high blood pressure, or diabetes since the employee’s injury concerned an eye condition,” and argued that questions about these conditions should be excluded.
  The employer objects to the submission of the employee’s proposed questions to the SIME, arguing that “[n]o medical records mention or suggest Mr. Tolson incurred a blow to the head.”
  The employer sought reconsideration or modification of the board panel’s supplemental questions in light of these arguments.
 

The employee submitted no argument directly to the board on the present second petition for reconsideration and modification, but in a document submitted to the Alaska Workers’ Compensation Appeals Commission (Commission), the employee expressed his opposition to the employer’s petition for extraordinary review, stating it “is an attempt to not allow the AWCB to do their job, buy [sic] getting all the information possible so that they can make a fair and proper decision.”

The time for reconsideration on this petition expired before the panel acted on the employer’s second reconsideration petition, but the panel advised the parties the matter would be heard on modification on the written record on the panel’s next hearing date of October 14, 2008.
  We received no further briefing or request for oral argument on the employer’s September 8, 2008 petition. 

While decision was pending on this second petition for modification, after the Alaska Supreme Court issued its decision on October 24, 2008 in the case of Barrington v. Alaska Communication Systems Grp., Inc.,
 the board panel prompted the parties to address whether “AETNA Life Insurance Company d/b/a AETNA” should be joined as a party, solicited assistance from the parties in identifying a correct address for service, and whether proceedings should be stayed until such joinder was effected, ordering as follows:

(1) by 4:30 pm on November 12, 2008, the parties shall file and serve on each other in writing whether the party agrees or objects to joinder of AETNA in this proceeding, and if objecting, shall provide cause why the board should not give notice of joinder of AETNA as a party claimant in this proceeding;

(2) the parties shall provide the board with the current known address for service of process on AETNA, if other than the corporate office and the CT Corporation as noted in this letter order;

(3) the record in this matter shall remain open for an additional 30 days, or until further order of the board panel;

(4) the board panel retains jurisdiction to resolve any pending disputes, including decision on the employee’s pending claim.

On October 31, 2008, the employer responded by petitioning to join “Health Carrier/AETNA” as a party, certifying service of the joinder petition on the address in Hartford, Connecticut that the board had previously supplied.
  There is no evidence this petition was served on the director of the Alaska Department of Commerce, Community, and Economic Development, Division of Insurance (Division of Insurance).  The employee submitted a statement of non-objection to joinder, but provided no additional information regarding the address for service of process of his health insurance carrier.  The employee stated that he would be out of state December 29, 2008 until “late February 2009,” and asked “can you PLEASE put a stop to all these delays, so I can move on with my life?”
 

After having no response from any AETNA entity, and no affidavit of readiness on the petition for joinder, under 8 AAC 45.070(b)(3) the board panel on its own motion set the matter for hearing on January 6, 2009, again on the written record, with a specified briefing schedule spelled out for the parties, as well as AETNA, to the extent AETNA might object to joinder.  The board panel served notice of this hearing on “AETNA Life Insurance Company d/b/a AETNA” at a Hartford, Connecticut address, and also through the Juneau address for the CT Corporation, a registered agent for service of process of at least two AETNA subsidiaries,
 but not on the director of the Division of Insurance.  The employer wrote a letter objecting to this additional proceeding as “perplexing,” asserting that AETNA had properly been served with the joinder petition, and having failed to timely object, “should, pursuant to the regulations, be joined with no further Board action.”

The board panel has learned that the Certificate of Authority for the “AETNA Life Insurance Company of America” was surrendered on January 2, 2001.
  The board panel has discovered that there are three entities with AETNA in their name, currently holding Certificates of Authority to issue health insurance in Alaska: 

· AETNA Health & Life Insurance Company, a corporation domiciled in Connecticut  (Alaska Dept. of Commerce, Community and Economic Development, Division of Insurance (“Division of Insurance”) ID # 1306)

· AETNA Health Insurance Company (Division of Insurance ID # 867), a corporation domiciled in Pennsylvania; and

· AETNA Life Insurance Company, a corporation domiciled in Connecticut (Division of Insurance ID #344)

Each of these corporations list the same business contact address in Walnut Creek, California – not Connecticut – according to the Division of Insurance website.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.  PETITION TO JOIN AETNA 
AS 21.09.180 provides, in part:

(a) Each insurer applying for authority to transact insurance in this state shall appoint the director as its attorney to receive service of legal process issued against it in this state. . . . 

(b) Service of process against a foreign or alien insurer shall be made only by service of process upon the director
 or upon a deputy or other person in charge of the office during the absence of the director. Service of process against a domestic insurer may be made either upon the director or upon the insurer corporation in the manner provided by laws applying to corporations generally, or upon the insurer's attorney-in-fact if a domestic reciprocal insurer.

“Domestic insurer” is defined as an insurance company organized under the law of Alaska, and a “foreign insurer” is one organized under the law of another state or jurisdiction.

Our regulation at 8 AAC 45.040 gives the board, or its designee, authority to join parties.  The regulation provides, in part:

(c)  Any person who may have a right to relief in respect to or arising out of the same transaction or series of transactions should be joined as a party. . . .

(d)  Any person against whom a right to relief may exist should be joined as a party   . . . .

(f)  Proceedings to join a person are begun by


(1) a party filing with the board a petition to join the person and serving a copy of the petition, in accordance with 45.060, on the person to be joined and the other parties; or


(2) the board or designee serving a notice to join on all parties and the person to be joined.
* * *

(h) If the person to be joined or a party


(1) objects to the joinder, an objection must be filed with the board and served on the parties and the person to be joined within 20 days after service of the petition or notice to join; or


(2) fails to timely object in accordance with this subsection, the right to object to the joinder is waived, and the person is joined without further board action. . . . .

(j)  In determining whether to join a person, the board or designee will consider
(1)
whether a timely objection was filed in accordance with (h) of this 

section;

(2)
whether the person's presence is necessary for complete relief and due process among the parties;  


(3) 
whether the person's absence may affect the person's ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations

* * *

We find that each of the AETNA entities listed with the Alaska Department of Commerce with active Certificates of Authority to issue health insurance in Alaska is a foreign insurer under
AS 29.09.180.  We find that each of these insurers may have an interest in the outcome of this proceeding, and neither has been effectively joined by the action of either the employer’s petition or by the board’s prior notices, because the employer’s petition listed the wrong legal entity and both were not served upon an agent of AETNA resident in Alaska (although the board did attempt to properly serve AETNA through the CT Corporation).  We find that the employer’s notice of joinder, in its October 31, 2008 petition, was legally defective and ineffective to join any AETNA entity currently doing health insurance business in Alaska, and therefore its petition must be denied.  

While ordinarily in this situation we might hold a status conference with the parties in an attempt to identify the correct AETNA entity on whom notice of joinder would then be served, the board panel’s previous attempt at service was unsuccessful as neither party noticed or corrected the board’s error of identifying the incorrect service attempt, despite each party being in a position to do so.  Also, the employee gave the board written notice of his absence from December 29, 2008 until “late February 2009,” and thus unavailable for a status conference
  To expedite this matter, this order shall constitute a second notice of joinder, this time addressed to AETNA Health and Life Insurance Company, AETNA Health Insurance Company, and AETNA Life Insurance Company, and the order encourages each of these entities to assist the parties to identify the correct corporate entity to be joined.  We shall direct service of each corporation through the Director of the Alaska Department of Commerce, Community and Economic Development, Division of Insurance, and at each corporation’s business contact address as listed with the Division of Insurance, in Walnut Creek, California.  When the correct AETNA entity has been identified and appeared, the board shall issue a supplemental order withdrawing its intent to join the other two AETNA corporations.

B. MODIFICATION OF THE BOARD’S ORDER REGARDING QUESTIONS POSED TO     THE SIME PHYSICIAN
AS 44.62.540 provides: 

The agency may order a reconsideration of all or part of the case of its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.  

AS 23.30.130 provides:  


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under
AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  

8 AAC 45.150 provides, in part:

(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130 . 

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060. . . . 

* * *


(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 



(1)  the facts upon which the original award was based; 



(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, . . .; and 



(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.  

* * *


(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.
The Alaska Supreme Court discussed subsection AS 23.30.130(a) in Interior Paint Company v. Rodgers.
  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc.,
 the court stated: “The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”

As previously decided in Tolson I, while we believe the board has authority to re-open the record and summon at least the SIME physician for response to oral questions from the board as part of the SIME process,
 we decided in this case that written questions posed to the SIME physician would satisfy the board panel’s need to pose additional questions to the SIME physician.  Our
August 22, 2008 order was also aligned with the limitation in 8 AAC 45.120(m) to documentary supplementation of the evidentiary record, and, without conceding the correctness of the employer’s position, addressed the employer’s argument that subsequent examination of an SIME physician is limited under 8 AAC 45.092(j) to the submission of written questions by the board.  After issuance of our August 22, 2008 order, upon publication of the Barrington decision, we directed the parties to address whether AETNA should be joined.  Both parties agreed that AETNA should be joined.  We find that an appropriate entity of AETNA should be joined in this matter.  We further find that limitation of re-opening the record to supplementation of the written record alone under 8 AAC 45.120(m) would work a substantial injustice to AETNA, and so under 8 AAC 45.195 we shall order the record re-opened for receipt of evidence by all appropriate means that either of the parties choose, including ordering a new oral hearing.

Since the employer’s second petition for reconsideration alleges mistake of fact, we treat it also as a petition for modification.  We previously indicated we would await joinder and entry of appearance by AETNA before ruling on that petition, but AETNA’s joinder has been delayed, and to follow the 20-day notice required under our regulation, we must issue a new notice of intent to join.  On further deliberation, we believe that further delay in ruling on the employer’s second petition for reconsideration  is unnecessary and that ruling on the petition without AETNA’s being heard on the petition will not be prejudicial to AETNA.  We have also taken into consideration the employee’s notice to us of his return to the state in late February 2009, and that issuance of a decision on the employer’s second petition for reconsideration during the employee’s absence would have prejudiced his ability to seek review of a decision.

We have reviewed the entirety of the record in deciding the pending petition for modification. We find that the employer is partially correct, that there is no mention in the current record of the condition known as “Valsalva’s retinopathy,” about which the panel’s question #5 was focused.  We will delete the questioning relating to this condition, reserving ruling on whether it is appropriate to ask any witness about this condition depending upon the state of the evidence as adduced by the parties at the time such a question may be posed in the future.

We find, however, that there is record evidence of pre-surgical hemorrhage within the employee’s eye.  In reviewing Dr. Flaxel’s note of pre-surgicial examination, Dr. Romanowski noted
Dr. Flaxel’s observation of “some pinpoint area of hemorrhage on the nasal side” of the right eye.
  In this respect, we continue to find that the questioning on interocular hemorrhage is appropriate.

We find that the medical record is incomplete as to how and why the medical experts in this case eliminated interocular hemorrhage as a cause of the development of an epiretinal membrane in the employee’s eye, and need for surgery, and whether the capsize event and its sequelae were sufficient to cause interocular hemorrahage.  Dr. Flaxel’s brief chart notes do not discuss the etiology of epiretinal membranes.  Similarly, Dr. Bensinger in his 4-page report does not discuss any causes of epiretinal membranes, and indeed, gives no explanation in his report for his conclusion that the development of the ERM in the employee’s right eye was a “spontaneous event, with no antecedent cause.”
  Dr. Romanowski notes both Dr. Gard’s and Dr. Flaxel’s observation of a posterior vitreous detachment (PVD) on the right eye, and a partial posterior vitreous detachment on the left eye,
 and briefly discusses the causes of ERMs.  After opining that “ERMs in the majority of cases are not associated with a contributing cause and are characterized as being idiopathic,”
 (emphasis in the original), Dr. Romanowski went on to state,

In other patients, another condition is present that then leads to the secondary formation of the epitretinal membrane, with these conditions including such entities as retinal vascular occlusions, inflammation of the eyes such as uveitis, direct ocular trauma, intraocular surgery, and retinal breaks.
  

Dr. Romanowski in his report does not define or elaborate upon the additional, non-idiopathic conditions, and we noted that his listing of conditions leading to “secondary formation” of ERMs was not exclusive, suggesting that there are other known etiologies for ERM formation besides the five categories that he listed.  Dr. Romanowski does not explain how he ruled out “retinal vascular occlusion” or “retinal break”
 as a cause of the employee’s ERM and need for surgery.
  

In deciding to re-open the record and pose additional questions to the SIME physician, we also found and continue to find that the record is incomplete in the absence of contemporaneous pre-treatment medical records showing results of eye examinations and treatment of other medical conditions in the two years preceding the workplace incident; in the absence of Juneau ophthalmologist Dr. Preecs’ chart notes (if any), with whom the employee testified he spoke by telephone after the attempted ocular exam by Dr. Long on May 22, 2007 (who did not perform a dilated funduscopic exam); and the absence of Dr. Gard’s full chart notes (including his letter of referral to Dr. Flaxel).  We also found that Dr. Flaxel’s notes, consisting of facsimile copies, were poorly reproduced and not completely legible in our record, and on re-examination of the record we find did not include duplicates (for the benefit of the other ophthalmologists expressing opinions here) of the pre- and post-surgical ocular drawings, fluorescein angiography images, and photographs that Dr. Flaxel’s records recite were prepared.  

8 AAC 45.120(m) permits the board on its own motion to reopen the hearing record, which we find is necessary for three reasons: (1) to augment the record with other medical records which we find are necessary to provide a complete record for evaluating this case; (2) to pose additional questions to the SIME physician upon the augmented medical record;
 and (3) to permit AETNA to adduce evidence (and for each party to respond to the evidence that AETNA chooses to adduce).  The employer’s response to our August 22, 2008 order seemed to admit the validity of the first two bases for re-opening the record, as the employer did not object to supplementation of the medical records, framed its own follow-up questions for the SIME physician, and objected only to the form of the questions posed by the board – not the posing of questions at all.
  The employer impliedly agreed with the third basis in petitioning to join AETNA, although we find the employer’s petition was legally ineffective to accomplish joinder of the appropriate entity.

Under the Alaska Rules of Procedure and Evidence regarding presentation of expert witness evidence to juries, it is proper questioning of an expert witness to:

· ask of potentially competitive theories of causation, including an explanation of the expert’s rationale for ruling out a mode of causation that the expert has excluded;

· examine the witness’ knowledge of potentially-related conditions, and the witness’ rationale for exclusion of a condition, in assessing the weight to be given to the expert opinion;

· examine the expert witness on a learned treatise or periodical article, found authoritative either by the witness’ admission, by testimony of another expert, or by judicial notice;

· to examine the expert on a text that  may refute the expert’s opinion, even though that text is hearsay, if it is otherwise relevant, for example, in testing the expert’s qualifications.

Questioning of an expert is ordinarily carried out in the course of live testimony, rather than by the written reports that are favored in the board’s regulations for receiving medical evidence,
 and is usually carried out by advocates for a party, not the deciding fact-finder.  In light of notice of joinder of AETNA, coming long after the release of the SIME report, we conclude that manifest injustice would result if we did not permit each party to pursue further discovery with the SIME physician under 8 AAC 45.092(j).  That regulation otherwise limits such discovery within 30 days of receipt of the SIME report.  Accordingly, under 8 AAC 45.092(j), we shall waive the 30-day limit and order the parties to complete any deposition or questioning of the SIME physician within a new discovery deadline that we set in this order.
The board finds that it cannot reach the merits of the case on the present record.  The parties may decide that the most rapid and efficient method of addressing follow-up questions to the SIME physician on an augmented record may be a deposition.  We shall continue our order holding the record open in this case.   We shall continue our order for supplementation of the employee’s medical records, with additional refinements as addressed in this decision.  We shall modify Appendix I of our August 22, 2008 decision, with instructions that the board’s questions as modified be included with any other written interrogatories the workers’ compensation officer may, in her discretion, compile after holding an additional pre-hearing conference.  If the SIME physician is deposed, the parties may individually decide whether to ask a question we have posed, with the fair warning that a failure by a party to ask the SIME the questions we have framed may further delay the proceeding, as the panel feels its questions need to be answered to form a complete record.  Each party remains free to pose its own questions to the SIME physician, since the record remains open.  8 AAC 45.092(j).  
We also find the employer is also partially correct, on further review of the record, that there is no evidence in the record of treatment of the employee for diabetes or hypertension.  We find this was a mistake of fact that formed a partial (but incorrect) basis for one of the questions to be submitted to the SIME physician, and we will rephrase the question in the Modified Appendix I accordingly.  However, we note the medical record in this case is incomplete, lacking complete medical records of the employee’s treatment for depression, anxiety, restless leg syndrome, or COPD.  The incomplete record suggests the employee may have been taking up to five medications daily, plus a sixth weekly, including paroxetine (aka Paxil)(20 mg. per day) and quinine sulfate (325 mg. per day), which was noted to be prescribed both before and after the capsize event.

We find that follow-up questions to the SIME on the conditions for which the employee was being treated with medication are appropriate, to the extent the SIME may have considered them but not described his conclusions in his report.  We find that questions on these conditions, and the medications being prescribed for them,  is necessary to provide a complete record for our decision of the merits.  Question No. 3 in the board panel’s Modified Appendix I, is intended to address this subject area.  If the employee objects to disclosing this medical information, we make no definitive ruling on this subject.  The appropriate avenue for resolution of that dispute would be to file a petition for a protective order, to be decided by the workers’ compensation officer, with appeal under our regulations.  In that context, the parties may make an appropriate record for our review of the workers compensation officer’s discovery order.

While the employer argues that it “has not been allowed to submit releases” regarding the restless leg syndrome, depression and COPD, we find this assertion unsupported by the record.  A failure to pursue a line of discovery is not a valid basis for then preventing the board panel, or any party, from pursuing that line of inquiry with any expert witness, if it may shed light on the present controversy.
  In any event, we have ordered the record re-opened.  AETNA must have its opportunity to conduct discovery, and to the extent relevant or calculated to lead to admissible evidence, the employer shall be permitted to obtain releases on the treatment of the employee for restless leg syndrome, depression and COPD, as well as diabetes and hypertension (if the employee has in fact been treated for those conditions) within two years prior to his eye surgery. 

With regard to the employer’s objection to our question as to the “possibility” of an etiology for the employee’s need for treatment by a mechanism not discussed by any of the experts, we find the employer’s reliance on the cases of Norcon v. Alaska Workers’ Comp. Bd.
 and Safeway, Inc. v. Mackey
 is premature, and the applicability of those cases depends upon the development of a more complete record.  In Norcon, there was evidence that medical science at that time had not formed a consensus on the cause of sudden cardiac death, or the connection of fatigue with sudden cardiac death occurring in the course of coronary disease.
  In Mackey, there was evidence that there was no known medical cause for fibromyalgia in the record of that case.
  In this case, on the contrary, the only evidence on the etiology of epiretinal membrane formation (Dr. Romanowski’s report) is that there are some “known” – which we interpret to mean ‘generally medically accepted’ –  causes for ERMs.  We find that Dr. Romanowski did not use exclusive language in his review of the known causes of ERMs, suggesting that there may be some causes of ERMs that
Dr. Romanowski did not discuss.  Dr. Bensinger did not discuss the causes of ERMs, nor how he excluded those causative etiologies from this case.  We find the medical record incomplete, and have follow-up questions for the SIME physician that we find prevent us from deciding the merits at this point in time.  We conclude that questioning on alternative etiologies of the employee’s condition is a proper line of inquiry; indeed it is a standard inquiry of a medical expert.

The Commission’s decision on extraordinary review reminds that the board’s decision must be based on facts only as they appear in our record.
  Fundamental fairness under the Anglo-Saxon model for adjudication requires the parties, or their advocates, are the primary agents in bringing that factual record before the board.
  The board panel remains focused on deciding the merits of the claim based on a complete, fully-informed factual record.
  The Commission has urged us to expedite further proceedings.
 The parties have the capacity to cooperate to accomplish this objective.  In anticipation of that cooperation, and mutual interest in expedition, we shall order a specified schedule for the parties to bring this matter to hearing and conclusion.  We have set this schedule in an effort to balance the parties’ interest in expedition, the necessary time anticipated to augment the record, and the time AETNA may reasonably need to conduct discovery and prepare for another hearing. 

ORDER


1. The employer’s petition to join “Health Carrier/AETNA” is denied and dismissed;

2. Under 8 AAC 45.040(f)(2) and (g), notice is given that the AETNA Health and Life Insurance Company,  the AETNA Life Insurance Company, and the AETNA Health Insurance Company (the AETNA companies) shall each be joined as a party unless, within 20 days after service of this Decision, Notice  and Order, objection is filed and served upon each party; 


3.  If either AETNA company objects to joinder because another AETNA entity paid for the employee’s eye surgery, or is liable for future coverage of the employee’s right eye condition, or both, then the objecting corporation shall identify the correct AETNA entity by its full, legal name, and current business address, as soon as possible but no later than within 20 days of this order;


4.   The Workers’ Compensation Division staff shall serve a copy of this decision and order on each AETNA company, individually, by and through the director of the Division of Insurance, Alaska Department of Commerce, Community and Economic Development, under
AS 21.09.180(b), with a copy mailed to each AETNA company at the Walnut Creek, California address listed on the Insurance Division’s website;


5.  The board modifies order no. 08-0149 as follows:



(a)   the record shall continue to remain open, and the case is remanded to the workers’ compensation officer for supervision of the parties’ compliance with this order, conduct of additional discovery, preparation of a supplemented SIME Medical Records binder, submission of supplemental questions to the SIME physician, and all other pre-hearing matters;



(b)    the following deadlines are set in this matter:




(1) additional medical releases by the employer or AETNA shall be served on the employee by March 20, 2009;



(2) objection by the employee to any release tendered by the employer or AETNA, shall be filed and served on or before March 30, 2009, or within ten (10) calendar days of receipt of the tendered release, whichever is earlier;




(3) a supplemented SIME binder and supplemental SIME questions by the employer shall be filed and served on or before April 30, 2009;




(4) any additional medical records for inclusion in the supplemented SIME binder, and any additional questions for the SIME physician from AETNA or the employee shall be filed and served on or before May 11, 2009;




(5) except as otherwise stipulated between the parties in deposition of the SIME physician, the supplemented SIME Medical Records binder and supplemental questions for the SIME physician shall be served on the SIME physician on or before May 22 , 2009, with instruction for delivery of a supplemental SIME report on or before June 22, 2009;




(6)  discovery shall be concluded by July 31, 2009;




(7) a pre-hearing conference in this matter shall be set by the workers’ compensation officer to be held on or before August 14, 2009;




(8)  hearing on the merits is set for September 8, 2009, at 9:00 a.m.;



(c) the parties may stipulate to a different timetable for preparation of the supplemented SIME Medical Records binder if they decide to depose the SIME physician in lieu of preparation of supplemental interrogatories under Paragraph 5(b) above, provided that the supplemented SIME Medical Records binders shall be prepared and provided to the SIME physician at least 10 calendar days prior to the deposition, or as he otherwise requests; the deposition of the SIME physician shall be completed before the discovery cut-off;  to the extent neither party asks any of the board’s supplemental questions that are listed in Modified Appendix I (attached), and the SIME physician is not presented for live testimony at a future hearing, the board may by further order direct its questions to be posed in writing to the SIME physician;



(d)  AETNA and the employer shall prepare appropriate releases for discovery and augmentation of the SIME Medical Records binder, including releases for the additional medical records called for in this decision, and tender them to the employee on or before the date they are due under this order;



(e) within the deadline under paragraph 5(b)(2), the employee shall file and serve any objection to a medical release by facsimile transmission, with a statement in writing of his legal and factual bases for objection to a particular medical release.  Within ten (10) calendar days for receipt of the employee’s objection, the party propounding the release and any other party shall submit via facsimile transmission a brief memorandum (not to exceed three pages) citing the points and authorities in support of their respective positions on the tendered release.  The workers’ compensation officer shall issue a decision on an expedited basis on the contested release, based on the written record of the employee’s written objection and the other parties’ written responses, within five (5) business days of receipt of those responses;



(f) the supplemental SIME Medical Records binder prepared by the employer shall contain the supplemental medical records and other documents called for by this order and Decision and Order No. 08-0149,
 and such further medical records as the parties may submit; such supplemental Medical Records binder shall be prepared as directed by the workers’ compensation officer under the deadlines of this order;



(g) the questions contained in Appendix I to Decision and Order no. 08-0149 are withdrawn and substituted with the questions posed in the Modified Appendix I attached to this decision, without limiting any additional questions a party has for the SIME physician;


6.   a different hearing date, pre-hearing deadline, discovery cut-off date, or other time deadline may be set by stipulation between the parties as approved by the board, or in the absence of stipulation among all the parties, may be ordered by the workers’ compensation officer in her discretion;

7.    except as modified or clarified by this order, Order No. 08-0149 remains in full force and effect;


8.  the board panel otherwise retains jurisdiction to resolve any continuing disputes between the parties.

Dated at Juneau, Alaska on February 20, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Robert B. Briggs, Designated Chairman






Robert Weel, Member






Michael Notar, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
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� The hearing was originally noticed for January 13, 2009, but was continued without notice to the parties to January 20, 2009.  Continuance was necessary under 8 AAC 45.074(b)(1)(H) due to failure of a quorum, when a meeting of the full board was set and took  place in Anchorage on January 13, 2009.





� AWCB Decision No. 08-0149 (Aug. 22, 2008).





� Photographs of the skiff are contained at pages 36-40 of the City of Petersburg’s 5/1/07 Incident Investigation Report, attached as Exhibit 2 to the 5/5/08 Employer’s Hearing Br. 





� 2/28/08 Transcript of Deposition of Michael F. Tolson (“Tolson Dep.”) at page 18, line 17 to page 24, line 22.


� Id. at page 24-25.





� Id. at pages 26-28.





� Id. at page 23, line 4 to page 27, line 15; see also Employer’s Exhibit 2, Incident Investigation Report, at page 3 (describing initiation of rescue by watching Petersburg resident).





� Tolson Dep. at page 27, lines 10-12; at page 44, lines 10-14.  See also 3/24/07 M. Bautista, DO, Petersburg Medical Center, Physician’s Report, Block 18 (describing “pt. cold all over, forceful cough, blood seen”), copy filed in black-bound volume labeled MEDICAL RECORDS, (Vol. I), November 14, 2007 (Bates-Stamped Nos. 000001-0000044)(filed 11/21/04)(cited in this decision as “SIME Medical Records at [page #]”).  [In the accident report prepared for the City of Petersburg, the employee stated “The blood came from ruptured capillaries in my left lung from the heavy coughing.”  Employer’s Exh. 2, at page 25, sixth para., attached to Employer’s Hrg. Br. (filed 5/6/08).]





� Id., SIME Medical Records at 000011.





� Id. (“Diagnosis” section, partially obscured, unclear hand-writing).





� Tolson Dep. at page 36, lines 16-18.





� Dr. Long read a chest x-ray taken on 5/9/07 as having “a hint of a possible fracture,” and he concluded “[h]e may very well have had a rib fracture or a contused chest.”  5/9/07 D. Long, MD, Chart note, Petersburg Medical Center Clinic, SIME Medical Records at 000017.





� A photograph appears to depict what the employee describes in his deposition as the “towing post.”  See Exhibit 2, at page 37, attached to 5/5/08 Employer’s Hearing Br.





� Tolson Dep. at pages 30-32.





� Id. at page 30, line 6 – page 31, line 11 and at page 44, lines 15-17.





� SIME Medical Records at page 000009.





� 9/18/03 [Provider unclear], Chart note, Hillsboro Eye Clinic, SIME Medical Records at page 000007.





� In the hand-written chart note apparently by Hillsboro, Oregon ophthalmologist Timothy Gard, MD, it is noted: “3-4 wk’s [weeks] /p [post] trauma /c [with] ( [increase] visual distortion.”  This chart note recites dictation of a letter, but Dr. Gard’s letter is not in the record.�7/5/07 [T. Gard, MD?], Chart note, SIME Medical Records at 000020.  In Dr. Flaxel’s chart note, she recited the employee “[N]oticed symptoms 3-4/07.”  7/24/07 8/2/07 C. Flaxel, MD, Chart note, Oregon Health Sciences Univ. at page 1, SIME Medical Records 000021; see also Employer’s Exhibit 4 attached  to 5/5/08 Employer’s Hearing Br.  Dr. Flaxel’s 7/24/07 chart note appears to have been routed to Dr. Gard, as well as Juneau ophthalmologist Gordon Preecs, MD.  Id.  at page 4, SIME Medical Records at 000024.  On the employee’s claim form, the employee stated, “right eye started giving me noticible [sic] troble [sic] app. 1 mo. after incident.”  9/20/07 WCC, at block 14.





� Tolson Dep. at 49, line 2 to page 50, line 17. 





� Tolson Dep. at page 49, lines 6-14; 5/13/08 Testimony of Michael F. Tolson; 3/29/07 Report of Occupational Injury or Illness (“ROI”); 7/31/07 C. Flaxel, MD, SIME Medical Records at 000031 (describing post-operative “vast improvement in metamorphopsia”); 9/14/07 A. Romanowski, MD, EIME Report at page 5, SIME Medical Records at 000038 (describing visual distortion known as metamorphopsia).





� SIME Medical Records at 000019; the employee described the lack of a resident ophthalmologist in Petersburg, with visits in rotation from ophtamologists from Sitka and Hillsboro, OR.  Tolson Dep. at pages 49-51.





� 7/5/07 [T. Gard, MD?], Hillsboro Eye Clinic, chart note,  SIME Medical Records at 000020;� 9/14/07 A. Romanowski, MD, EIME Report at page 2 (reciting medical history), SIME Medical Records at page 000035.





� 7/25/07 C. J. Flaxel MD and S.T. Bailey MD, Operative Report,  Casey Eye Institute, Oregon Health Sciences University (OHSU)(filed in SIME Medical Records at pages 000026-27); see also 2/20/08 Medical Summary (filed 2/21/08).





� 8/2/07 C.J. Flaxel MD and R. Witherspoon MD, Progress Notes (SIME Medical Records at page 000031)(“vast improvement in metamorphopsia” . . . “doing well with good visual acuity”).





�Tolson Dep., at page 41, line 14 to page 42, line 1 (describing Dr. Flaxel’s pre-operative information about potential sequellae of cataract formation);  9/14/07 A. Romanowski MD, Letter Report to C. Smith, Griffin & Smith, at pages 5-9, SIME Medical Records at 000038-42 (“EIME Report”).  See also the copy of this report attached to the Employer’s Hearing Brief as Employer’s Exhibit 5; 1/17/08 R. Bensinger MD, [Second] Independent Medical Evaluation Report, at 2-4 (filed 2/4/08)(“SIME Report”); see also copy of this report attached to the Employer’s Hearing Brief as Employer’s Exhibit 6.





� 5/13/08 Testimony of M.T. Tolson; Tolson Dep. at pages 51-52.





� 7/24/07 C.J. Flaxel MD, Progress Notes (SIME Medical Records at page 000022)(“no EA or other evidence of other ocular pathology contributing to the ERM [epiretinal membrane] so most likely this is idiopathic.”





� 9/14/07 A. Romanowski MD, EIME Report.





� 1/17/08 R. Bensinger MD, SIME Report.





� 11/6/07 Pre-hearing Conference Summary.





� SIME Medical Records at 000039.





� “[I]t is not medically probable that the March 24, 2007 work injury was the cause for the development of the epiretinal membrane or macular pucker.”  9/14/07 A. Romanowski, EIME Report, at page 7, response to Ques. 5, SIME Medical Records at 000040.





� “. . .[I]n no way can the macular pucker be related to the accident he suffered with the boat.  These seem to be independent events, and there is no relationship between water submersion and the formation of this condition; and there is no evidence that there was any direct or even indirect trauma to the head or eye as a result of the work incident.”  1/17/08 R. Bensinger, MD, SIME Report, at page 3, Response to Ques. 2, attached as Employer’s Exh. 6 to 5/5/08 Employer’s Hearing Br.





� 11/13/07 M.F. Tolson, Letter to WCO B. Johnson, Re: SIME Ophthalmologists – Recommended by Wash. M.D. referral service.  Mr. Tolson suggested two questions: “1. Was Mr. Tolson’s March 24, 2007 Blow to the Heard or the Heavy Coughing (Hard enough to break a Rib) a contributing factor in the Epiretinal Membrane Injury?  2. Is there a posibitly [sic] of future Medical Problems related to Mr. Tolson’s eye?”  Id. (emphasis in original).





� 1/17/08 R. Bensinger, MD, SIME Report, at 1.





� Tolson Dep. at page 15, line 13 through page 16, line 3; at page 17, line 3 through page 18, line 3.





� 5/13/08 Testimony of M.T. Tolson.





� 9/20/07 Workers Compensation Claim (WCC) (filed 9/24/07).





� 4/21/08 [Employer’s] Witness List, at page 2, para. 2 (filed 4/25/08).





� 5/13/08 Hearing Proceedings.





� We found in our August 22, 2008 order that the record did not reflect the SIME physician’s full understanding of the circumstances of the capsize and escape from it, and the date of the employee’s first description of symptoms; that the SIME Medical Records were incomplete; and that the employee’s suggested questions to the SIME were not posed, either as he framed them or re-phrased to address the applicable compensability standard.  Tolson I at pages 13-14.





� 7/7/08 Post-Hearing Order, at 2.





� 7/18/08 Petition with attached Employer’s Request for Reconsideration and Modification (filed 7/21/08).





� Employer’s Request for Reconsideration and Modification, at pages 5-6.





� Tolson I, at page 16.





� The operative report for the pars plana vitrectomy recites, “Initially, the patient was scheduled to have a local under MAC [or perhaps “VAC,” the board’s record copy of this chart note is a poor-quality fax] procedure, however, after receiving slight amount of intravenous sedation, he developed chaotic and unpredictable movements associated with restless leg syndrome.  It was deemed that it would be unsafe to proceed with the surgery with this amount of movement, and the patient underwent general anesthesia with LMA.”  SIME Medical Records at page 000026.





� As noted above, the emergency room diagnosis appeared to “bronchitis or COPD; risk for pulm. Infection; hypothermia risk.”  SIME Medical Records at 000011.  Portions of this chart note are cut off at the margins; a slightly more complete copy of this emergency department chart note is attached to a physician’s report.  3/24/07 M. Bautista, D.O., Physician’s Report, Attachment (filed 4/5/07).





� SIME Medical Records, Volume 1, at page 0021.





� These last two questions were based on questions proposed by the employee to the WCO for the SIME, but which had not been included in the instruction letter from the WCO to the SIME.  Compare 11/13/07 M.F. Tolson, Letter to B. Johnson, WCO, Re: SIME Ophthamologists and Questions for consideration by AWCB (faxed 12/6/11[sic]); 12/17/07 B. Johnson, WCO, Letter to R. E. Bensinger, MD, at pages 2-3.





� 9/8/08 Petition with attached Employer’s Second Request for Reconsideration and Modification, at page 3 (filed 9/10/08).





� Id. at page 4.





� AWCB Dec. No. 08-0013 (Jan. 11, 2008).





� AWCB Dec. No. 08-0111 (June 16, 2008).





� 9/8/08 Employer’s Second Request for Reconsideration and Modification, at pages 5-6.





� Id. at 8.





� Id.





� Id. at 8-9.





� 9/18/08 M. Tolson, Facsimile to AWCB Chair, Juneau, Alaska (filed 9/19/08).





� 10/2/08 R.B. Briggs, HO, Letter to Parties.





� 198 P.3d 1122 (Alaska Oct. 24, 2008).





� 10/27/08 Letter Order to the Parties.





� 10/31/08 Petition (filed 11/3/08), blocks 11-15.





� 10/30/08 M. Tolson, Letter to R. Briggs (faxed 10/30/08).





� AETNA Behavioral Health LLC and AETNA Rx Home Delivery, LLC.  See Alaska Corporations Entity Nos. 92017 and 78728F, at: � HYPERLINK "http://www.dced.state.ak.us/occ/home.htm" �www.dced.state.ak.us/occ/home.htm�.





� 12/16/08 C. Smith, Letter to R. Briggs, H.O. (filed 12/22/08).





� See: � HYPERLINK "http://www.commerce.state.ak.us/ins/apps/companysearch/InsCompanyDetail.cfm?AKID%20=1486" �http://www.commerce.state.ak.us/ins/apps/companysearch/InsCompanyDetail.cfm?AKID =1486� (printed and filed 1/08/09).





� See: � HYPERLINK "http://www.commerce.state.ak.us/ins/apps/companysearch/InsCompanyList.cfm" �http://www.commerce.state.ak.us/ins/apps/companysearch/InsCompanyList.cfm� (printed and filed 1/08/09) (using “AETNA” as search term).  The contact information for each corporation is the same: Inda Chow, 2625 Shadelands Drive, F915, Walnut Creek, CA 94598.





� “Director” in this statute means the director of the Division of Insurance.  AS 21.90.900(11), (12).





� AS 21.90.900(13), (18).


� 11/18/09 M.F. Tolson to R. Briggs, HO (faxed 11/18/09).


� 522 P.2d 161, 168 (Alaska 1974). 





� 404 U.S. 254, 256 (1971).





� Tolson I, at page 14.  See also A.R.Evid. 614; Landt v. State, 87 P.3d 73, 77 (Alaska App. 2004)(“the [judge’s] power to question or summon witnesses is not necessarily inconsistent with impartiality.”), quoting Cook v. State, 36 P.3d 710, 724-25 (Alaska App. 2001)(mandate for judicial impartiality does “not prohibit a judge from taking a role in the presentation of evidence at trial. . . .”), quoting Commentary, A.R.Evid. 614 (“. . . the court may, on its own motion, call witnesses who may add facts that are helpful in the search for truth; the court is not entirely a prisoner to the parties’ approach to a case.”). 


.





� See Wolford v. Hanson, AWCB Dec. No. 030 (Feb. 2, 2007), at pages 11-13 (error in board proceeding with hearing in party’s absence after party’s request for continuance). 





� SIME Medical Records at page 000036.  Dr. Flaxel’s report of pre-surgical examination uses the word “heme.”   SIME Medical Records at page 000021, under “Examination,” Dr. Flaxel recites: “Some pinpoint area of heme on nasal side of the membrane.”  “Heme” is defined as “[a]n iron-containing nonprotein portion of the hemoglobin molecule wherein the iron is in the ferrous (Fe2+) state.”  Taber’s Cyclopedic Medical Dictionary, at 957 (20th ed. 2001).  We are uncertain whether this definition encapsulates fully Dr. Flaxel’s meaning of the word “heme,” and so question 5.d in the Modified Appendix I is directed to the SIME physician to attempt to clarify this uncertainty in the record.





� 1/17/08 R. Bensinger, MD, Letter report at page 3, Para. No. 1.





� Dr. Gard’s notes, under the category of “vitreous,” also include the abbreviation “PVD” for both left and right eyes.  SIME Medical Records at 000020.  Dr. Flaxel’s notes clearly state observing a “partial PVD” in the left eye, and the notation “*PVD” in the right eye.�Dr. Romanowski’s review of both Dr. Gard’s July 5, 2007 chart note and�Dr. Flaxel’s July 24, 2007 chart note is that there is a posterior vitreous detachment in the right eye, and a partial vitreous detachment in the left eye.  SIME Medical Records at 000035.  This is the basis for question 6 in the board’s supplemental questions for the SIME physician.





� SIME Medical Records at 000038 (emphasis added).  “Idiopathic” is defined as: “[p]ertaining to illnesses whose cause is either uncertain or as yet undetermined.”  Taber’s Cyclopedic Medical Dictionary, at page 1064 (20th Ed. 2001).





� SIME Medical Records at id.





� A “retinal break” is defined as “[a] break in the continuity of the retina.  Usually caused by trauma to the eye.  Detachment of the retina may follow appearance of the break.”  Taber’s Cyclopedic Medical Dictionary, at page 1899-1900 (20th Ed. 1985; F.A. Davis Co., pub.)(definition and illustration of retinal break associated with retinal detachment).





� SIME Medical Records at 000034-000042.





� See AS 23.30.110(g); Bah v. Trident Seafoods Corp., AWCAC Dec. No. 073 (Feb. 27, 2008), at page 5, n. 22 and accompanying text (board discretion to order an SIME to address gaps in medical record); Alaska Airlines v. Nickerson, AWCAC Dec. No. 021 (Oct. 19, 2006), at 18-19 (remanding for inadequate medical record).





� 7/18/09 Letter, C. Smith to Pre-Hearing Officer (posing additional questions for the SIME physician).


 


� Rule 705(a), Alaska R. Evid.





� See Snyder v. Foote, 822 P.2d 1353, at 1358 (Alaska 1991)(citing cases from Kansas and Colorado on propriety and relevance of questions on extent of knowledge and capacity of expert to form correct judgment).





� Rule 803(18), Alaska R. Evid.  The Alaska Supreme Court noted no impropriety in the permitted cross-examination of an expert using medical texts, while declining to find error on the trial court’s limiting jury instruction and refusal to admit the medical treatises as substantive evidence, because the appellant had called his own expert witnesses to testify.  Poulin v. Zartman, 542 P.2d 251, 266-68 (Alaska 1975). 





� E.g., Norris v. Gatts, 738 P.2d 344, 348-49 (Alaska 1987)(proper to cross-examine Volkswagen expert on hearsay consumer complaints to NHTSA on unwanted acceleration / brake failures).





� 8 AAC 45.120(k).





� SIME Medical Records at 0003, 0005 (noting Paxil medication ), 0011 (noting “+ cigarette smoker,” differential diagnosis of “bronchitis or COPD”); 0013 (“He is COPD as well”), 0017 (noting restless leg syndrome, depression and anxiety diagnoses, quinine sulfate and paroxetine prescriptions). at page 0005 (chart note for 2/14/03); page 0017 (chart note for 5/9/07); page 0022 (chart note for 7/24/07).  .





� AS 23.30.107 and 23.30.108; 8 AAC 45.095.  





� E.g., Schoen, supra, 519 P.2d at 824 (failure of party to conduct discovery does not bar cross-examination on the subject).





� 88 P.2d 1051 (Alaska 1994).





� 965 P.2d 22 (Alaska 1998).





� 88 P.2d at 1056.





� 965 P.2d at 28-29.





� E.g., Burgess Const. Co. v. Smallwood, 698 P.2d 1206, 1211 (Alaska 1985)(discussing third-stage compensability analysis as to whether employer has eliminated “all reasonable possibilities that the injury was work connected.”).





� City of Petersburg v. Tolson, AWCAC Dec. No. 096 (Jan. 22, 2009), at pages 5-6.





� E.g., Bohlmann v. Alaska Constr. & Eng’g, Inc., AWCAC Dec. No. 023 (Dec. 8, 2006), at page 10 (“Acting on behalf of one party against another or pursuing a claim on behalf of one party . . . would violate the duty of adjudicators.”).  But see authorities cited in Notes 73 and 82, suypra.





� AS 23.30.135(a) (board’s authority to “make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties”); Carroll v. Knickerbocker Ice Co., 218 N.Y. 435, 113 N.E. 507, 508 (1916), quoted in Cook v. Alaska Workmen’s Compensation Board, 476 P.29 29, 32 (Alaska 1970); Travelers Ins. Co. v. Branham, 61 F.Supp. 637, 638 (E.D. Penn. 1945)(examination of expert witness under 33 U.S.C. § 923(a)).  See Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 482-84 (Alaska 1969)(following federal interpretation of federal act in interpretation of Alaska Workers’ Compensation Act).  Like AS 23.30.135(a), 33 U.S.C. § 923(a) was adopted from the predecessor New York Workmen’s Compensation Act. Travelers, Ins. Co. v. Branham, 61 F.Supp. 637, 638 (E.D. Penn. 1945), citing West Penn Sand & Gravel Co. v. Norton, 95 F.2d 498, 500 (3rd Cir. 1938).





� City of Petersburg v. Tolson, AWCAC Dec. No. 096 (Jan. 22, 2009), at page 8.





� These consist of: (1) an excerpt from the employee’s deposition, at pages 18-32; (2) page 25 of Employer’s Exhibit 2, attached to 5/5/08 Employer’s Hearing Br. (filed 5/6/08); (3) legible duplicate photographs of the skiff, from the City’s incident report, also contained in Employer’s Exhibit 2; (3) chart notes for any examination or treatment of the employee’s eyes for the two years preceding the 3/23/07 capsize event; (4) medical records of Gordon Preecs, MD, of Juneau regarding the employee for any years; (5) medical records of Dr. Gard or any of his associates of treatment of the employee for any years, including Dr. Gard’s letter of referral to Dr. Flaxel, if any; (6) chart notes for any examination or treatment of the employee for depression, COPD or restless leg syndrome for the two years preceding the 2007 eye surgery (7) complete, legible records of examination or treatment by Dr. Flaxel or her associates at the Oregon Health Sciences University, including copies of pre- and post-operative images (drawings, fluorescein angiography images, photographs) of the employee’s eyes.   All records shall be complete and legibly reproduced by photocopy (not by facsimile transmission).  Photographs or other images of the employee’s eyes shall be of equal quality to the originals, and may be reproduced by�


























electronic means if the receiving physicians (Drs. Romanowski, Dr. Bensinger, or another expert witness) have the capacity to review them by electronic means.
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