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We heard Employer’s appeal of the Reemployment Benefits Administrator (RBA) Designee’s (RBA Designee) November 21, 2008 decision finding Employee eligible for vocational reemployment benefits in Anchorage, Alaska on January 22, 2009.  On February 4, 2009, we issued our final Decision and Order (D & O) 09-0022 affirming the RBA Designee's decision.
  We re-opened the record to allow Employee's counsel seven days from the date of our decision to file and serve a request for statutory minimum fees or a fee and cost affidavit for actual attorney’s fees, and for seven days following that date to allow Employer to respond to Employee's fee and cost request, making any objection it deemed appropriate.
  We ordered that, following our receipt of the affidavit of fees and costs or request for statutory minimum fees, and any objection from Employer, we would issue a separate decision and order on that limited issue on the written record.
  We received Employee's counsel's fee affidavit on February 11, 2009.  We received Employer's response to Employee's counsel's affidavit on February 19, 2009.  We closed the record to consider Employee's request for attorney’s fees on the written record on February 24, 2009.  Attorney Benjamin Crittendon represented Employee.  Paralegal Steven Nelson represented Employer and Insurer.   

ISSUE

Is Employee entitled to an award of attorney’s fees pursuant to AS 23.30.145(a) or (b)?  

SUMMARY OF THE PARTIES’ ARGUMENTS

Employee submitted an affidavit requesting “reasonable” attorney’s fees pursuant to our February 4, 2009 D & O.
  Employee's counsel’s affidavit stated he did not keep detailed time records but “recreated” his time spent using “reasonable approximations.”  Employee suggested if this was “not acceptable,” he requested “statutory minimum attorney fees.”
  Employee estimated he expended 11.7 hours working on the vocational rehabilitation issues resulting from Employer’s appeal beginning with reviewing the Board’s first D & O.  He alleged $200.00 per hour was a reasonable fee.
  Employee requested no costs.

In response, Employer stated “the employer does not object to the employee’s Affidavit of Reasonable Fees and Costs.”

CASE HISTORY AND EVIDENCE SUMMARY

We cite here only facts relevant to the issues pending before the Board or needed for a basic factual understanding.  Employee was injured on or about January 24, 2007 while at work for Employer.  Employee was underneath a “cat train,” lying on the ground performing his duties when the “cat operator” started moving the train.
  In an effort to scramble out from underneath the cat train and avoid being crushed, Employee testified he “bent [his] head and neck and rolled out.”
  In doing so, Employee injured his neck, shoulder, and “face” -- the latter specifically referring to his eye glasses and dentures.
  In the latter regard, Employee claims he broke his glasses, cut the inside of his mouth, and damaged his dentures.    

After considerable litigation and a Board hearing which remanded an original RBA Designee determination of eligibility,
 eligibility was again reviewed and determined.  On November 21, 2008, RBA Designee Ms. Torgerson sent Employee a letter notifying him he was eligible for vocational rehabilitation benefits.
  Employer appealed that determination, we held the above-referenced second hearing, and issued our February 4, 2009 D & O affirming the RBA-Designee's eligibility determination.

According to documents in the Board's file, Employee filed a worker’s compensation claim on March 15, 2007, seeking temporary total disability (TTD), medical costs, transportation expenses, penalty, interest, and “other.”  In the “other” category Employee stated his doctor had not released him back to work, the injury had broken his glasses and dentures, and he needed those replaced.
  Employer controverted Employee's claim on July 24, 2007, denying his request for replacement glasses and dentures.
  Employee filed an Affidavit of Readiness for Hearing on his March 15, 2007 claim, on May 14, 2007.  Employee’s counsel entered an appearance on August 27, 2007.
  Employer controverted Employee's claim again on October 23, 2007, again denying his request for replacement dentures and eyeglasses.  Employer relied upon an Employer's medical evaluation report from Ilmar Soot, M.D. stating there was no “contemporaneous medical record” indicating the need for new eyeglasses or repaired dentures arose from the January 24, 2007 work-related injury, or that the injury was “the substantial cause” of the need for glasses or dentures.
  On November 19, 2007, Employee filed an Amended Claim requesting a period of TTD, medical costs, a compensation rate adjustment, penalty, interest, an unfair or frivolous controversion, “actual” fees and costs, and stated in block 17 “I also need Reemployment Benefits.”
  

On December 10, 2007, Employer answered Employee's November 19, 2007 claim.
 Employer's Answer did not respond to the request listed in block 17 for vocational rehabilitation benefits.  On December 12, 2007, Employer controverted Employee's November 19, 2007 claim.  Specifically, Employer controverted his request for a compensation rate adjustment and penalties and interest on that rate adjustment, but made no mention of his request for vocational rehabilitation benefits.
  On December 12, 2007, Employer filed an Amended Answer.  Again, Employer gave no response in its Amended Answer to Employee's request for vocational rehabilitation benefits.

According to our records, the parties attended a prehearing on January 3, 2008.  The prehearing conference summary included issues listed from Employee's March 15, 2007 claim, which included “other,” and issues listed from the amended November 19, 2007 claim.  There is no mention of vocational rehabilitation benefits as an “issue” at that prehearing.
  Employee at this prehearing withdrew his May 14, 2007 Affidavit of Readiness For Hearing on his March 15, 2007 claim.
  On January 8, 2008, Employee filed Employee's Request for an Eligibility Evaluation.
  According to the vocational rehabilitation section of our file, this request apparently set in motion the standard vocational rehabilitation evaluation protocol involving the division’s vocational rehabilitation staff.
  On March 25, 2008, Employer controverted “all benefits” based on Dr. Soot's February 21, 2008 EME report.  Employer specifically controverted Employee's entitlement to vocational retraining benefits pursuant to “AS 23.30.041(f).”  

Our relevant findings from Stackhouse II included the following:

1) The controversion on “compensability” grounds:

Employer argues the RBA Designee abused her discretion by determining Employee eligible for vocational reemployment notwithstanding its November 20, 2008 Controversion Notice based upon “compensability” grounds.  We reject this argument and find no abuse of discretion on this point.  

Employer contends “it is common knowledge” the RBA Designee is “precluded from making a reemployment determination in cases for which a compensability defense exists” (footnote omitted).  Employer relies upon Kinn v. Norcon, Inc. (footnote omitted) and Avessuk v. ARCO, (footnote omitted) and suggests these cases simply require a good-faith controversion of all benefits that provides clear notice to the RBA that reemployment benefits have been denied in good faith by Employer for the RBA Designee to determine Employee is not entitled to an eligibility evaluation.  We disagree.  The Board in Kinn said it preferred “the policy of requiring an employer to file a controversion to support a defense of work-relatedness.”  Employer here has not raised as a defense that Employee's injuries, which form the basis for his right to vocational rehabilitation benefits, did not “arise out of” and “in the course of” his employment with Employer, and thus were “not work-related.”  In fact, we find there is no dispute concerning the events causing Employee's injuries, and even Employer's EME Dr. Soot agreed Employee was injured as a result of his work-related accident.  Instead, we find Employer has raised a defense pursuant to AS 23.30.022 based upon an alleged false statement on a post-hire health questionnaire.  We find the RBA Designee had a copy of Employer's November 20, 2008 controversion and the attachments prior to issuing her decision in this case.  However, we find no evidence Employer controverted Employee's case on the basis that it is not a work related injury, and we find no information in Employee's deposition that would give notice to the RBA Designee that there was a “work-relatedness” defense.  

We find a valid controversion for purposes of AS 23.30.041(e-f) and 8 AAC 45.510(b) “must specifically state Employer is claiming the injury did not occur within the course and scope of Employee's employment with Employer” (footnote omitted).  In a case very similar to the case at bar, the employer maintained the Board had gone too far in requiring a controversion specifically state the employer is claiming the injury did not occur “within the course and scope of Employee's employment with Employer.”  In Smith v. Alaska Pacific Environmental Services Anchorage, (footnote omitted) the employer also argued that even if the Board continues to require a “course and scope” controversion, under Snell a controversion based on AS 23.30.022 is the “equivalent of a course and scope controversion.”  The Smith Board rejected that argument and noted: “The employee reminds that the purpose of the entire Act is to ‘ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter’” (footnote omitted).  Smith accepted the employee's argument “that this is particularly true when rehabilitation benefits are concerned, based upon the 1988 amendments to the Act, which observed that ‘[i]n the deliberative process the Legislature heard testimony that speed was an essential component to a successful rehabilitation program’” (footnote omitted). . . .  We find the facts in the instant case to be very similar.  We find Smith dealt with the employee’s right to an eligibility evaluation, while in this case Employer is appealing the RBA Designee’s finding of eligibility.  However, we find this is a distinction which makes no difference because in both cases the employer argued the RBA Designee should have ceased eligibility activities on the case in light of the “fraud” defense.

Unlike the Smith decision, we find Employer here has submitted evidence to support its allegation of “false statement” under AS 23.30.022.  However, we find the §022 defense is not before us for consideration, and like the Smith Board, find “that if an incorrect statement has been made by an employee, much more must be shown in order to constitute a violation of AS 23.30.022” (footnote omitted).  The employee in Smith asserted “that in order to stop the rehabilitation process under the Act, a mere allegation of fraud is not enough; it must not only be alleged, but must also be proven to the Board” (footnote omitted).  The employee in Smith relied upon the Board’s ruling in Stokes v. Chugach Eareckson Support, (footnote omitted) in which the Board found that when a controversion does not show the injuries did not occur “in the course and scope of employment,” there can be no finding of fraud until after a “Board determination” of fraud.  The Board found allegations of fraud under AS 23.30.250 were not sufficient to support the argument the employee's claim was not compensable absent a Board hearing on the fraud allegation and a Board order determining fraud had occurred.  In Stokes, because no such proceeding had occurred, the Board found the RBA Designee's determination was supported by substantial evidence and there was no evidentiary basis on which to overturn the finding the employee was eligible for reemployment benefits.

Based upon these arguments the Smith Board stated:

We recognize that the RBA Designee does not have statutory authority to determine the compensability of injuries nor to rule on the types of defenses being raised by the employer in the instant case.  We find that the employer is raising an affirmative defense under AS 23.30.022, related to alleged false and misleading statements made by the employee regarding his physical condition following a conditional offer of employment, a matter outside the scope of the RBA Designee’s authority.  We find the employer is raising no evidence in the record to indicate the injury or its aggravation did not arise within the course and scope of the employee’s work.  We find that the employer, in fact, acknowledges the employee sustained a work-related injury, but asserts that the occupational injury has resolved without permanent partial impairment and that the employee’s need for a reemployment evaluation, if any, does not arise out of or in the course and scope of his employment with the employer.  We find this affirmative defense does not constitute a defense that the employee did not sustain injury within the course and scope of his employment with the employer.  We find that the type of evaluation being urged by the employer regarding causation and fraud is simply beyond the scope of the RBA Designee’s authority (footnote omitted).

We find essentially identical arguments in the instant case.  The Smith Board concluded:

We find substantial evidence in the record supports the RBA Designee’s decision to refer the employee for a reemployment benefits eligibility evaluation under AS 23.30.041(c).  We do not find the RBA Designee misapplied 8 AAC 45.510(b).  We find the RBA Designee's decision to refer the employee for an eligibility evaluation was not arbitrary, capricious or manifestly unreasonable.  We conclude the RBA Designee did not abuse her discretion.  Accordingly, we shall deny and dismiss the employer's petition (footnote omitted).
We agree with Smith’s rationale, analysis, and result.  We similarly find in the instant case, specifically in respect to and in light of the §022 defense, the RBA Designee did not misapply any applicable portion of §041 or 8 AAC 45.510 by finding Employee eligible for vocational rehabilitation benefits.  Determinations regarding §022 defenses are subject to Board findings and orders after hearing and are not within the RBA Designee’s authority.  Mere allegations, short of a Board order, cannot “paralyze” the reemployment process in this case because work-relatedness of Employee’s injury has never been challenged.  We deny and dismiss Employer’s petition on this point.

III. EMPLOYEE'S BELATED REQUEST FOR ATTORNEY’S FEES AND COSTS.

At the hearing’s conclusion, Employee's counsel “moved” for attorney’s fees to obtain payment in the event he prevailed against Employer's appeal.  Employer offered a “general” objection to this procedure inasmuch as Employee's counsel failed to timely file a fee and cost affidavit pursuant to the Board's administrative regulations.  Employee argued he was accustomed to “civil court” where these fee requests are “submitted afterwards.”  We closed the record at the hearing’s conclusion without ruling on the motion for submission of a fee and cost request.  However, during the Board's deliberations post-hearing, the Board determined Employee's counsel should be allowed to apply for attorney’s fees and costs.

. . .

Issues heard at hearing are generally raised by the parties at prehearing conferences.  Our regulation 8 AAC 45.06(c) states in part:

After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing.

We find the parties appeared on November 13, 2008 at a prehearing conference held before Employer’s petition was filed appealing the RBA Designee’s decision.  We find this prehearing was set to address solely the SIME ordered in Stackhouse I (footnote omitted).  We find another prehearing was held on January 20, 2009, after Employer filed its Petition.  However, we find Employee's counsel did not appear.  We find this prehearing conference again dealt solely with the issue of the SIME as ordered in Stackhouse I (footnote omitted).  We find there was no prehearing conference or prehearing conference summary addressing Employer's Petition appealing the RBA Designee’s second determination in this case.  Consequently, we find there was no discussion concerning attorney’s fees prior to our hearing on Employer's Petition appealing the RBA Designee's decision.  We find the issue of attorney’s fees and costs related to an Employer’s RBA-Designee-decision-appeal are generally raised by the employees’ counsel at a prehearing conference.  Accordingly, we find there was no specific direction or limitation concerning the issues to be heard at our hearing, including attorney's fees and costs, as the parties never discussed this hearing at any prehearing conference.  

We find Employee has moved for order allowing him to request attorney’s fees and costs.  We find Employee did not specify whether he was seeking statutory minimum fees, or actual attorney's fees and costs, though he implied he was requesting actual.  We find the purpose of our administrative regulation 8 AAC 45.180 concerning attorney's fees and costs, and providing a deadline for Employee to file an affidavit of fees and costs if seeking actual fees and costs, is to provide Employer with an opportunity to object to Employee's request for actual attorneys fees and any costs before the Board rules on them.  In this case we find Employee's counsel failed, because of his inexperience before the Board, and the lack of a prehearing conference where this issue is normally raised, to file a timely affidavit of fees and costs or even request fees and costs pre-hearing.

. . .

The Alaska Supreme Court noted in Williams v. Abood (footnote omitted) as follows: 

We have held that awards of attorney's fees under AS 23.30.145 ‘should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them.’  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to ‘full reasonable attorney's fees for services performed with respect to issues on which the worker prevails’ (footnote omitted). 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose (footnote omitted). 

We take administrative notice that many injured workers appear before us without the benefit of competent, worker's compensation counsel.  We find worker's compensation law and regulations to be relatively complicated.  We find Employee's counsel in this case is relatively inexperienced with worker's compensation matters, having appeared before the Board only twice -- both times in the instant case.  We find Employee's counsel's services were of significant benefit to Employee inasmuch as he has succeeded in obtaining our affirmance of the RBA Designee's determination that Employee is entitled to vocational rehabilitation benefits.  We find Employee failed to submit an affidavit of attorney fees and costs in a timely fashion three working days before the hearing as required by 8 AAC 45.180.  However, we find that to deny Employee an opportunity to submit a request for either statutory minimum fees or actual fees and costs in light of these facts would result in “manifest injustice” to Employee who may find himself without an attorney willing to represent him any further before the Board.  We find the strict application of 8 AAC 45.180 in this case would thwart the Supreme Court's expressed preference of having competent counsel available to represent injured workers, and ensuring successful Employees’ counsel in contingent cases are fully and reasonably compensated for their services.  Therefore, we conclude we will “modify” the procedural requirement set forth in 8 AAC 45.180 and allow Employee seven days from the date of this decision to file and serve a request for attorney’s fees and costs seeking either statutory minimum fees or actual attorney’s fees and costs pursuant to our statutes and regulations (footnote omitted).  We are not modifying a procedural requirement “merely to excuse” Employee for “failing to comply” with 8 AAC 45.180 or to permit Employee to “disregard the requirements” of that regulation.  We are modifying the procedural requirement to prevent “manifest injustice” to Employee, to encourage Employee's counsel to continue to represent him and other injured workers, because there was no prehearing conference setting forth the parameters of our hearing and the issues to be heard with specificity or limitation, and because Employer is not prejudiced, all as set forth supra and infra (footnote omitted).

To avoid injustice to Employer, and to satisfy what we find is the intent of 8 AAC 45.180, we give Employer seven days from the date it receives Employee's request or affidavit of fees and costs to file any objection it deems appropriate.  We conclude we will reopen the record for the limited purpose of receiving Employee's affidavit of fees and costs (or request for statutory minimum fees, and costs) and any objection to that affidavit from Employer.  

ORDER

1) The RBA Designee’s determination of eligibility dated November 21, 2008 is affirmed, and Employer’s appeal filed December 2, 2008 is denied and dismissed.

2) We re-open the record to allow Employee’s counsel seven days from the date of this decision to file and serve a request for statutory minimum fees or a fee and cost affidavit in conformance with this decision and our statutes and regulations.

3) We re-open the record to allow Employer seven days from the date of receipt of Employee’s fee and cost affidavit or request to respond, making any objections it deems appropriate.

4) Following the receipt of the affidavit of fees and costs or request, and any objection, we will issue a separate decision and order on that limited issue on the written record.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. ATTORNEY'S FEES:

AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.   When the board advises that a claim has not been controverted, and further advises that bona fide legal services had been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.   In determining the amount of fees the board shall take into consideration the nature, light, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered. . . .

8 AAC 45.180(b) states, in relevant part:


An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (a) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  It the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. . . .

We incorporate the relevant factual findings from our February 4, 2009 decision, set forth supra, here by reference.  We also make additional factual findings in this decision to address the attorney fee issue.  We find Employee filed a claim on March 15, 2007.  However, we find this claim did not include a request for vocational rehabilitation benefits.
  We find Employee’s counsel entered an appearance on August 27, 2007.
  We find Employee filed on November 19, 2007, an Amended Claim requesting a period of TTD, medical costs, a compensation rate adjustment, penalty, interest, an unfair or frivolous controversion, “actual” fees and costs, and stated in block 17 “I also need Reemployment Benefits.”
  We find this constitutes Employee's “claim” for vocational rehabilitation benefits.

We further find on December 12, 2007, Employer controverted Employee's November 19, 2007 claim.  Specifically, we find Employer controverted his request for a compensation rate adjustment and penalties and interest on that rate adjustment, but made no mention of his request for vocational rehabilitation benefits.
 We find on December 12, 2007, Employer filed an Amended Answer.  Again, we find no response in this Amended Answer to Employee's claim for vocational rehabilitation benefits.

We find the parties attended a prehearing on January 3, 2008.  We find issues listed from Employee's March 15, 2007 claim included “other” and issues listed from the amended November 19, 2007 claim.  We find no mention of vocational rehabilitation benefits listed as an issue at that prehearing.
  We find Employee withdrew his May 14, 2007 Affidavit of Readiness for Hearing on his March 15, 2007 claim.
  We find on January 8, 2008, Employee filed Employee's Request for an Eligibility Evaluation with our vocational rehabilitation section.
  We find this too constituted Employee's “claim” for vocational rehabilitation benefits.  We further find this request set in motion the standard vocational rehabilitation evaluation protocol involving the division’s vocational rehabilitation section staff.
  We find on March 25, 2008, Employer controverted “all benefits” based on Dr. Soot's February 21, 2008 EME report.  We find Employer specifically controverted Employee's entitlement to vocational retraining benefits pursuant to “AS 23.30.041(f).”  

The Alaska Supreme Court in Harnish Group, Inc. V. Moore,
 gave the Board guidance in properly applying AS 23.30.145.  In Harnish, the claimant injured his back at work and participated in an unsuccessful vocational reemployment plan.  Another plan was developed but his employer voluntarily changed his benefits to permanent total disability (PTD) on January 23, 2004.  Five days later, the employer signed the second reemployment plan.  On January 27, 2004, an attorney entered an appearance for the claimant and shortly thereafter, filed a worker’s compensation claim requesting PTD on his behalf, and attorney's fees and costs.  In response, three days later, the employer admitted it was liable for PTD benefits but denied liability for any attorney's fees, asserting it had not “controverted” the claim.  The Board awarded “statutory minimum fees” pursuant to AS 23.30.145(a) after finding the employer had “controverted-in-fact” the claimant's PTD claim.
  

The employer appealed to the superior court, which affirmed; Employer then appealed to the Supreme Court.  The Court analyzed §145 and stated subsection (a) authorizes the Board to award attorney's fees “as a percentage of the amount benefits awarded” to an employee when an employer controverts a claim.  It also held a fee award under §145(a) may include continuing fees on future benefits.  By contrast, “subsection (b) requires an employer to pay reasonable attorney's fees when the employer delays or ‘otherwise resists’ payment of compensation and the employee's attorney successfully prosecutes his claim.”
  

In this case, we find Employee through counsel filed a claim for vocational rehabilitation benefits on November 19, 2007, and Employer controverted that claim on December 12, 2007.  We find Employee's attorney successfully obtained affirmance of the RBA-Designee's decision finding Employee eligible for vocational rehabilitation benefits.  We find Employee was successful in his claim to obtain vocational rehabilitation benefits.  Therefore, we conclude we can award Employee attorney’s fees pursuant to AS 23.30.145(a).
  “In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, . . . and the benefits resulting from the services to the compensation beneficiaries.”  We find Employer non-opposed Employee’s fee request.  We further find this case’s nature was an Employer’s appeal from the RBA-Designee’s finding Employee eligible for vocational rehabilitation.  We find it is extremely valuable to an injured worker to have competent counsel defend against an employer’s appeal from an eligibility determination pursuant to §041.  We find Employee’s counsel adequately itemized the estimated hours he spent working on the appeal after the Board’s first D & O.  We find the length for his services about average.  We find this case fairly straightforward and therefore not too complex.  However, we also find the “employer identification” issue was somewhat unique given Employee’s work.  We take administrative notice Employee’s counsel has been a member of the Alaska Bar since 2005.
  We find $200.00 per hour is a reasonable fee for an attorney with approximately three to four years general legal experience but with little experience with workers’ compensation cases specifically.  We find Employee’s counsel successfully defended Employee’s right to vocational rehabilitation benefits on Employer’s appeal; we find entitlement to these benefits pursuant to §041 is a valuable benefit to Employee because it provides him with a yet to be determined plan for vocational retraining.  We conclude we will award Employee actual attorney’s fees of $2,340.00 as requested in his counsel’s affidavit.

We further find Employee has controverted Employee’s claims on several occasions, as stated supra.  As already noted, we find Employee’s counsel is relatively inexperienced with the Alaska Workers’ Compensation Act and our regulations.  We previously found Employee requested a hearing on his initial claim by filing an Affidavit of Readiness for Hearing and that he subsequently withdrew that affidavit at a later prehearing.  Consequently, to avoid any disputations concerning AS 23.30.110(c), we advise the parties generally pursuant to our duty in Fireman’s Fund Insurance Co. v. Richard,
 that §110(c) states: “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”

ORDER

Employer shall pay Employee $2,340.00 in attorney fees pursuant to AS 23.30.145(a).  

Dated at Anchorage, Alaska this 25th day of February, 2009


ALASKA WORKERS’ COMPENSATION BOARD



___________________________________



William J. Soule, Designated Chairman



___________________________________



Richard Behrends, Member



____________________________________



Dave Robinson, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of George S. Stackhouse, employee / appellee; v. C.G.G. Veritas Services Holding, Inc., employer; New Hampshire Insurance Co., and Northern Adjusters, insurer / appellants; Case No. 200701487, dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 25th day of  February, 2009.

           _____________________

                             


Jessica Sparks, Clerk
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