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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SHEILA K. IVINS, 

                                                  Employee, 

                                                        Claimant     

                                                   v. 

BROWN JUG, INC.

                                                  Employer,

                                                   and 

COMMERCE AND INDUSTRY

INSURANCE COMPANY,

                                                  Insurer,

                                                        Defendants.
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)
	        DECISION AND ORDER

        ON RECONSIDERATION

        AND MODIFICATION 

        AWCB Case No.  200802491
        AWCB Decision No.  09-0043 

         Filed with AWCB Anchorage, Alaska

         on February 27, 2009


The Alaska Workers’ Compensation Board (Board) issued its Final Decision and Order in this matter, AWCB Decision No. 09-0027, on February 6, 2009.  Mr. Steven Nelson represented the employer.  The employee was unrepresented.  On February 19, 2009, the employer filed a Petition for Reconsideration and Modification.  No opposition to the Petition was filed by the employee.  We closed the record when we next met to deliberate on February 27, 2009.

ISSUES

Shall we modify our decision in Ivins v. Brown Jug, Inc., AWCB Decision No. 09-0027 (February 6, 2009), under AS 23.30.130, and/or grant reconsideration under AS 44.62.540?

CASE HISTORY AND SUMMARY OF THE EVIDENCE
We summarize here only those facts necessary to determine the narrow issue before us:  Shall we grant either modification or reconsideration of our prior decision awarding employee a penalty under AS 23.30.155(e) for the employer’s unfair or frivolous controversion?  In our final decision and order, we summarized the relevant case history and evidence presented by the parties.  We incorporate here by reference the full recitation of the facts detailed in Ivins v. Brown Jug, AWCB Decision No. 09-0027, (February 6, 2009).

In AWCB Decision No. 09-0027, we found compensable the employee’s claim for time loss and medical benefits for a knee injury sustained at work on or about February 6, 2008.  We denied the employee’s claim for a compensation rate adjustment.  We ordered the employer to pay the employee temporary total disability benefits (TTD) totaling $1,584.18 under AS 23.30.185, and medical costs pursuant to AS 23.30.095(a).  We further found the employee entitled to receive interest on late paid benefits under AS 23.30.155(p).  Lastly, we found the employer’s March 31, 2008 controversion of benefits was not supported by the substantial evidence required to overcome the presumption of compensability accorded the employee under AS 23.30.120(a).  We concluded the employer’s controversion was unsubstantiated, and we ordered the employer to pay the employee penalties for late paid disability benefits under AS 23.30.155(e). 

In its Petition for Reconsideration and Modification, the employer disputes the imposition of the penalty awarded under AS 23.30.155(e).  We note that the statutory penalty is 25% of the compensation owed.
  Thus, the monetary sum for which the employer has filed its 12-page Petition and Memorandum for Reconsideration and Modification is 25% of $1,584.18, or $396.05.

The employer argues the Board made a mistake of fact as well as misapplied the law in assessing a penalty against it for unfair or frivolous controversion.  The last two paragraphs in our original summary of the evidence place the employer’s arguments in context:

At the outset of the hearing on January 7, 2008, without conceding compensability, the employer announced it had mailed the employee a check in the amount of $1,584.18 for TTD claimed for the period March 17, 2008 through April 6, 2008.  The employer acknowledged the check had been mailed too recently for it to have been received by the employee.  The employer further stated it was in the process of paying all medical bills associated with the reported work injury, subsequent surgery and physical therapy.  The employer asserted the hearing was no longer necessary.  The employee, however, wished to go forward with the hearing, alleging she should be paid as TTD 100% of her lost earnings during her period of disability.  The employer agreed that the issue of penalties could be heard in spite of the fact that the October 10, 2008 prehearing conference summary suggested the issue of penalties was moot, and even though employee’s Amended WCC [reasserting her claim for penalties] was filed after the October 10, 2008, prehearing conference and summary.  (Italics and brackets added).

At the conclusion of the hearing, the parties were accorded additional time to brief an issue raised by the Board:  “Should a penalty be assessed against the employer for an unfair and/or frivolous controversion?”  The employee did not respond.  The employer filed a response to the Board inquiry, arguing its controversion was neither unfair nor frivolous because Dr. Stanford’s March 31, 2008, Chart Review constituted the substantial evidence necessary to support the controversion.  Citing Groom v. State of Alaska, 169 P.3d 626 (Alaska 2007), the employer further argued that for the Board to consider the issue of unfair and frivolous controversion would be a violation of the employer’s due process right to notice and an opportunity to be heard. (Footnotes omitted).
  

The employer argues that by announcing at the hearing on January 7, 2009, that it would be mailing a check to the employee for her time loss, and paying the medical costs associated with her knee injury, it implicitly withdrew its controversion, and thus our statement italicized above, “without conceding compensability,” constitutes a mistake of fact requiring modification. 

The employer further contends we misapplied the law by sua sponte raising the issue of unfair or frivolous controversion.  The employer asserts that our regulation, 8 AAC 45.070(g), directing that the prehearing conference summary governs the issues at hearing, trumps the Board’s authority under AS 23.30.110(a) to raise issues sua sponte, even where the parties are provided notice and an opportunity to be heard, and presumably where, as here, the employer agrees at hearing that an issue may be heard despite the absence of its mention in the prehearing conference summary.
  The employer argues that since “unfair or frivolous controversion” is not among the issues listed in the prehearing conference summary, and with no finding of unusual and extenuating circumstances, we had no authority to adjudicate the issue, and in so doing have denied the employer due process.

Finally, the employer asserts that the chart review conducted by its medical evaluator (EME) Thad Stanford, MD, provided the “substantial evidence” necessary to overcome the presumption that the employee’s injury was compensable.  It argues the Board erred in its final determination by giving more weight to the opinion of the employee’s treating physician and surgeon, W. Laurence Wickler, MD, over EME physician Stanford.
  The employer claims the employee’s statements concerning the mechanism of injury are inconsistent.  Finally, the employer alleges  the Board erred by failing to defer questions of credibility and weight given to the employer’s evidence, until after deciding whether the employer had produced a sufficient quantum of evidence to rebut the presumption of compensability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find the employer’s arguments without merit as set forth more fully below, and we deny its Petition for Reconsideration and Modification.  On our own motion, however, we will modify  that portion of our decision where we noted the employer had already paid TTD, and grant reconsideration on the issue of whether penalties on late paid benefits are also due employee’s medical providers.

1.  Modification.
AS 23.30.130(a) provides:


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 
522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."  However, the court went on to caution:


The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150 states: 


(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060… 


(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 



(1)
the facts upon which the original award was based; 



(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 



(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  

(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  

(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  (Emphasis added).

In response to the employer’s petition for reconsideration, we have reexamined the complete record in this case, including the audio recording of the hearing, as well as our decision and order.  As an initial matter, given the discretion granted us under 8 AAC 45.150(a), we decline the employee’s request for a hearing on its motion for reconsideration and modification.  Further, we  decline the employer’s invitation to modify our decision to correct the “mistake of fact” the employer believes is contained in the italicized portion of the following sentence, found at page 6 of our decision: “At the outset of the hearing on January 7, 2008, without conceding compensability, the employer announced it had mailed the employee a check in the amount of $1,584.18 for TTD claimed…”   

We first note there is no evidence in the file to support the employer’s contention at page 4 of its Petition for Reconsideration and Modification, which states:  “The employer accepted the employee’s claim prior to Hearing…”  According to Mr. Nelson’s representation at the hearing, his statement to the employee prior to hearing was that he “expected” the employer would “accept” the claim.
  Nor do we find support in the record for the employer’s further assertion at page 4 of its Petition, that at the hearing “the employer made its representation of acceptance no less than on three (3) occasions.”  We further find that nowhere in the hearing record does the employer explicitly concede compensability of employee’s claim.  Rather, it is not until the employer’s closing argument, almost 26 minutes into the hearing, that the employer states it has “accepted TTD…and medicals.”
  Thus, we conclude the italicized portion of our statement : “At the outset of the hearing on January 7, 2008, without conceding compensability, the employer announced…”  does not contain the mistake of fact alleged by the employer. 

But more importantly, even if the employer explicitly conceded compensability at the hearing on January 7, 2009, the outcome in this case would be no different. The employer’s liability for penalties under AS 23.30.155(e) resulted from its March 31, 2008, decision to controvert the employee’s claim when it lacked legally sufficient evidence to rebut the presumption of compensability under AS 23.30.120.
 

In order to prevail on a motion for modification for a mistake of fact, 8 AAC 45.150(d)(3) requires the motion for modification to set out in detail and with specificity the effect a finding of an alleged mistake would have upon the existing board order or award.  The employer not only fails to do this in its Petition, but under the facts of this case it cannot do so.  Under 
AS 23.30.155(e), if any installment of compensation payable without an award is not paid within seven days after it becomes due, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This section does not draw a distinction between willful and negligent failure to make compensation payments, and, thus, either type of failure to pay falls within its ambit and obligates the employer to pay a penalty. Here, the employer’s unsubstantiated controversion in this case was not cured by its announcement at the hearing nine months later that it was finally paying the employee’s claim.  Accordingly, the employer’s Petition for Modification based on an alleged “mistake of fact” is denied and dismissed.

However, there is one mistake of fact the Board wishes to address upon our own motion for modification under AS 23.30.130.  The mistake occurs in the same sentence with which the employer took issue.  We stated on pages 6-7 that “…the employer announced it had mailed the employee a check in the amount of $1,584.18 for TTD claimed for the period March 17, 2008 through April 6, 2008.  The employer acknowledged the check had been mailed too recently for it to have been received by the employee.”  Upon our review of the audio recording of the hearing, we found the employer admitted it had not in fact mailed the check to the employee,  and  was only then examining the fee schedule and would be placing employee’s medical expenses “in line for payment.”  We will therefore correct the sentence beginning on the bottom of page 6 of our decision, with changes italicized, to read:  “At the outset of the hearing on January 7, 2008, without conceding compensability, the employer announced it would be mailing the employee a check in the amount of $1,584.18 for TTD claimed for the period March 17, 2008 through April 6, 2008.  It later stated it would be placing employee’s medical bills in line for payment.”  We will also delete the succeeding sentence, which previously read:  “The employer  acknowledged the check had been mailed too recently for it to have been received by the employee.”

2.  Reconsideration.

Our authority to order reconsideration is found in the Alaska Administrative Procedure Act at 
AS 44.62.540, which provides in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...

In response to the employer’s petition for reconsideration, we have examined the record in this case, as well as our Decision and Order No. 09-0027.  We have determined that we will not grant reconsideration on the issues raised by the employer for the reasons set out below.  First, we find the employer’s petition  for reconsideration for the most part rehashes the arguments proffered  in its original hearing brief, or in the post-hearing brief we invited on the issue of unfair or frivolous controversion.   As we have been instructed by the court in Interior Paint Co. v. Rodgers, we will not allow allegations of error to become a back-door route to merely retrying a case because a party hopes to get a better result arguing its case a second time. 

A.    The issue of unfair or frivolous controversion was properly before the Board for adjudication.

As an initial matter, we find several factual inaccuracies contained in the employer’s memorandum in support of reconsideration.  At page 6, the employer argues “…a claim for unfair or frivolous controversion was never raised…”  At page 7, the employer alleges “…the Board never identified that it would consider the employee’s claim for penalty based on an unfair or frivolous controversion…” and  “…the issue of an unfair controversion was never raised such that the employer had notice and an opportunity to prepare a defense to this specific issue…”  On the contrary, at least twice during the hearing the employer stated its agreement to our adjudicating the issue of penalties.
  The Board inquired of and the employer stated its position on the issue. When, during our deliberation, we were concerned the employer’s representative may have misunderstood our inquiry concerning penalties, and in order to further protect the parties’ due process rights to notice and an opportunity to be heard, by letter dated January 9, 2009, we extended the parties additional time to address whether penalties were due for unfair or frivolous controversion.
  The parties were thereby placed on notice of a potential issue in the case, and were provided an opportunity to be heard on the subject. The employer filed a five page memorandum directly addressing the issue of unfair or frivolous controversion, and attached six exhibits, all of which were considered by the Board.   Allegations that the employer lacked notice and an opportunity to be heard are wholly without merit.  

We find the totality of the evidence supports our conclusion in AWCB Decision No. 09-0027, that we properly exercised our authority under AS 23.30.110(a) to raise sua sponte the issue of unfair or frivolous controversion, and we provided the parties sufficient notice and an opportunity to be heard.  We conclude the issue of unfair or frivolous controversion was properly before the Board for adjudication.
  
B.    The Board correctly applied the presumption analysis before concluding the employer’s

        controversion was not based on “substantial evidence.”          

We further find that we properly applied the presumption analysis in reaching our conclusion that EME physician Stanford’s Chart Review did not provide the substantial evidence necessary to rebut the presumption of compensability. 

As an initial matter, at the second stage of the presumption analysis, we review the employer’s evidence rebutting the presumption in isolation.  In doing so in this case, we found a reasonable mind would not accept the limited chart review conducted and qualified conclusions reached by EME physician Stanford, adequate to support his conclusions.  

We do not disagree with the employer’s recitation of the holding in Harp v. Arco.
  Indeed, we relied on Harp in reaching our decision in the instant case.  The Alaska Supreme Court in Harp held that in circumstances where an insurer relies on a responsible medical opinion, the penalty provisions of AS 23.30.155 should not be invoked.
  However, we found Dr. Stanford’s report so deficient, we were compelled to conclude that a reasonable mind would not accept his limited chart review and qualified conclusions adequate to support a denial of compensation.  We concluded his report did not constitute the substantial evidence necessary to rebut the presumption of compensability.  We further find Dr. Stanford’s report was not the responsible medical opinion intended by the Court in Harp.

Where, as here, an employer or insurer acts irresponsibly by supplying the EME physician with such inadequate and erroneous information as was provided to Dr. Stanford in this case, it should not be surprised when the resulting work product is found equally irresponsible and insufficient to rebut the presumption of compensability.  

C.   The Board properly weighed the evidence.

The employer further argues the Board erred when it accorded greater weight to the opinion of the employee’s treating physician and surgeon, Dr. Wickler, than it did to EME physician Stanford.  This argument is only relevant where we reach the third stage of the presumption analysis. Because we concluded that EME physician Stanford’s chart review failed to rebut the presumption of compensability, we need not have reached the third stage of the presumption analysis.  However, in AWCB Decision No. 09-0027, we concluded that even were we to find Dr. Stanford’s report constituted “substantial evidence” to rebut the presumption, we would nevertheless find the employee’s right knee injury compensable at the third stage of the presumption analysis.
  We reaffirm that conclusion here.

As an initial matter, we note the employer avoids any mention in its petition for reconsideration, of the substantial weight we placed in our decision on the opinion of SIME physician Gritzka, who stated unequivocally that the employee’s work injury was the substantial cause of her disability and need for surgery.  We find we properly assessed the medical evidence when we accorded greater weight to the opinions of SIME physician Dr. Thomas Grizka and treating physician Dr. Wickler, than to the EME’s very limited and equivocal chart review.  We are unpersuaded by and find the employer’s efforts to discredit Dr. Wickler’s opinion insupportable.  

Finally, we continue to disagree with the employer’s claim that the employee’s statements concerning the mechanism of injury are inconsistent and thus lacking in credibility.  We find the employee’s statements in her Report of Injury, her initial description of the mechanism of injury to Dr. Wickler, her later affidavit, and in her testimony at hearing to be complementary and credible, not inconsistent.
  Based on the record as a whole, we conclude the employee’s Petition for Reconsideration and Modification should be denied and dismissed.  

However, in reviewing this case in response to the employer’s petition, we find we may have misapplied the law by awarding penalties and interest for late paid compensation to only the employee.  AS 23.30.155(e) provides that where “any” installment of compensation payable without an award is not paid within seven days after it becomes due, a penalty in an amount equal to 25 percent of the installment is due.  Additionally, when compensation is not paid when due,  
AS 23.30.155(p) requires the employer to also pay interest on that compensation.  “Compensation” under AS 23.30.155 has been construed to include medical benefits.
  We therefore grant reconsideration on our own motion to further address whether the employer is responsible for penalties and interest for late payment to those entities providing medical services to the employee as a result of her February 6, 2008 work injury.  The parties shall have 10 days from the issue date of this decision and order to respond on this issue alone.  A decision will be made on the written record.  
ORDER

1.  Employer’s Petition for Reconsideration and Modification is denied and dismissed.

2.  By our own motion, Decision and Order No. 09-0027 (February 6, 2009) is modified at pages 
6-7 to read:  

“At the outset of the hearing on January 7, 2008, without conceding compensability, the employer announced it would be mailing the employee a check in the amount of $1,584.18 for TTD claimed for the period March 17, 2008 through April 6, 2008.  It later stated it would be placing employee’s medical bills in line for payment.”  

In addition, the succeeding sentence, which at page 7 previously read: “The employer acknowledged the check had been mailed too recently for it to have been received by the employee” is deleted.

3.  By our own motion, we will reconsider the sole issue of whether the employer is also responsible for payment of penalties under AS 23.30.155(e) and interest under AS 23.30.155(p), to those entities providing medical services to the employee as a result of the knee injury sustained on or about February 6, 2008, including, but not limited to, Dr. W. Laurence Wickler, Alaska Regional Hospital, Alaska Surgery Center, the anaesthesiologist and HealthWise Physical Therapy.  The parties shall have 10 days from the issue date of this decision to file a legal memorandum, which shall not exceed three pages in length.  The matter will be considered on the written record.

Dated at Anchorage, Alaska, this 27 day of February, 2009.


                                      ALASKA WORKERS’ COMPENSATION BOARD



___________________________________



Linda M. Cerro, Designated Chairperson



___________________________________



Patricia A. Vollendorf, Member



___________________________________



Robert C. Weel, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order 

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

   MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

                                                               CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration and Modification in the matter of SHEILA IVINS, employee; v. BROWN JUG, INC., employer, and COMMERCE AND INDUSTRY INSURANCE COMPANY/insurer ; Case No. 200802491; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27 day of February, 2009.



__________________________________








Jessica Sparks, Clerk
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� AS 23.30.155 states, in relevant part, as follows:


Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . .


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it…





� In its January 13, 2009, post-hearing memorandum,  the employer also argued that under 8 AAC 45.070(g), the absence of “penalties” or “unfair or frivolous controversion” from the list of issues contained in the prehearing conference summary was a bar to its consideration by the Board.  See Employer’s Response to Board’s Inquiry of 1/09/2009 at 2-3. 


� At the outset of the hearing the employer indicates it is “not opposed” to the Board addressing the issue of penalties.  Hrg. Rec. 3:32.  In its closing argument the employer affirmatively acknowledged that the issue of  “penalty” is appropriate for hearing.  Hrg. Rec. 26:29-26:35.


� The employer refers to the EME physician on pages 8 and 9 as “Dr. Soot.”  Since there is nothing in the file pertaining to any physician by the name of Dr. Soot, we assume the employer intended these references to be to EME physician Dr. Stanford. 


� Rodgers at 169.





� Hrg. Rec. 06:30.


�  Hrg. Rec. 25:40.  


� We address infra the employer’s allegations of error in our conclusion that its controversion was unsubstantiated.


� Rodgers at 169.; 3 A. Larson, The Law of Work�men's Compensation, § 81.52 at 354.8 (19�71).  


� Hrg. Rec. 3:32, 25:40.


� That letter stated: 


During the Board’s deliberations following the hearing in this matter…, we believe the parties may not have understood the Board’s questioning concerning the issue of penalties.  While we understand the employer’s position that it filed its Notice of Controversion in a timely fashion and thus no penalties should be assessed for a late-filed Notice, we note that a penalty may also be assessed where the basis for the controversion is unsubstantiated.  We will keep the record open until Friday, January 16, 2009, to allow the parties to comment on whether or not a penalty should be assessed against the employer for an unfair and/or frivolous controversion. (Italics added).


� Summers v. Korobkin, 814 P.2d 1369, 1372 (Alaska 1991); Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).


� 831 P.2d 352 (Alaska 1992)


� Id. at 358.


� AWCB Decision No. 09-0027 at 12.


� AS 23.30.122.


� Childs v. Copper Valley Elec. Ass’n., 860 P.2d 1184, 1192 (Alaska 1993).
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