IN RE: LANMARK ENGINEERING & SURVEYING, INC.
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P.O. Box 115512


Juneau, Alaska 99811-5512

	IN THE MATTER OF THE ACCUSATION OF THE EMPLOYER’S FAILURE TO INSURE WORKERS’ COMPENSATION LIABILITY,

                                     against,

LANMARK ENGINEERING & 

SURVEYING, INC,

                                 Uninsured Employer,

                                              Respondent.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  700002097
AWCB Decision No. 09-0049 

Filed with AWCB Anchorage, Alaska

On March 10, 2009


On February 25, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the Petition for Finding of Failure to Insure and Assessment of Civil Penalties against the employer, Lanmark Surveying, Inc. (formerly Lanmark Engineering and Surveying, Inc.), (“Employer”).  Christine Christensen, Investigator for the Fraud Investigation Section of the Workers’ Compensation Division (“Division”), Alaska Department of Labor and Workforce Development, (“DOL”), represented the State of Alaska.  Lee Stafford appeared in person on his own and on behalf of the Corporation.   We held the record open at the close of the hearing in order for the Employer to submit additional evidence regarding the Corporation’s workers’ compensation premium and the actual number of employee work hours. The record closed on March 4, 2009.


ISSUES
1. Has the Employer failed to file proof of workers' compensation liability insurance, as required by AS 23.30.085(a)?

2. Has the Employer failed to provide workers’ compensation liability insurance, as required by AS 23.30.075(a)?

3. Shall the Board assess a civil penalty against the Employer under AS 23.30.080(f)?


SUMMARY OF THE EVIDENCE
Investigator for the Fraud Unit for the Workers’ Compensation Division, Christine Christensen, testified at the hearing on February 25, 2009, that a previous investigator Richard Degenhardt had conducted a routine records check of current workers’ compensation policies in the National Council for Compensation Insurance (“NCCI”) and the Alaska Department of Labor, Employment Securities Division (“ESD”) databases for uninsured employers.  The Investigator discovered that the employer’s policy through American Interstate Insurance Co. had been cancelled due to being placed elsewhere on May 3, 2006, and NCCI did not show any further coverage at that time.
     The investigator obtained a National Council on Compensation Insurance, Inc. database report of Policy and Coverage Provider, indicating this employer secured workers’ compensation insurance coverage with Alaska National Insurance Company for the period July 28, 2008 until July 28, 2009.
  Ms. Christensen testified that DOL Employment Security Division (“ESD”) tax records indicated the employer had employees during the period of time the employer was uninsured.
   The DOL ESD tax records indicate the employer paid ESD taxes on between two and seven employees at different times during the lapse in coverage.

The State of Alaska Department of Commerce, Corporations, Business and Professional Licensing records indicate that Lanmark Engineering & Surveying, Inc., was incorporated by Bobby F. Burnett, Charles E. Forbes, and Lee Stafford, effective June 24, 1997, and involuntarily dissolved October 31, 2003.  The Perpetual Registered Agent was Lee Stafford.
  The successor corporation, Lanmark Surveying, Inc., was incorporated by Lee Stafford, effective November 14, 2008, with Mr. Stafford as the Perpetual Registered Agent.  The business of the corporation is Surveying and Mapping (except Geophysical) Services.

Investigator Christensen testified that the Corporation had business licenses as follows:


License #247351 in the name of Lanmark Engineering & Surveying, Inc., 09/03/1997, expired 12/31/1998.


License #922237 in the name of Lanmark Surveying, Inc., 11/14/2008, expiration date of 12/31/2010.

Ms. Christensen testified that the employer’s employees are classified as 8810- Clerical Office and 8601-Engineer or Architect Consulting, with a low risk of injury to employees.  In 2006, the employer's total payroll was $142,467; in 2007 the total payroll was 66,522 and in 2008, the total payroll was $21,766.
  Mr. Stafford testified that the decline in payroll is evidence of the difficult financial times the employer has encountered over the last three years.  Ms. Christensen further testified that the employer was uninsured for a total of 817 calendar days.  The current workers’ compensation premium was estimated to be $1,583
 making the daily cost to insure to be $4.34.   The prorated annual premium for the 817 calendar day lapse would be $3,545.78. 
 

Ms. Christensen testified that the Division mailed the Employer a Petition for Failure to Insure and An Assessment of a Civil Penalty, along with a letter explaining the process, a Discovery Demand and an Affidavit of Service for a Lapse in Coverage on February 27, 2007.
   She testified that the petition accused Lanmark Engineering & Surveying, Inc., of being an employer; using employee labor; and having neither workers’ compensation insurance to pay workers’ compensation benefits if an employee were injured on the job, nor approval to self-insure.
   The Employer received this packet on March 6, 2007, as indicated by the signed receipt by Lee Stafford, Registered Agent.
  She also testified that no Executive Officer waiver had been filed with the Employment Security Division.

Ms. Christensen further testified that, after receiving no response, a second letter was sent to the Employer requesting discovery with a USPS certified return receipt # 70060100000029468203, and this was signed for the employer by Theresa Forbes on April 11, 2007.
  A third request for discovery was sent to the Employer on January 8, 2008, which was received by the Employer on January 9, 2008.
   Inspector Blakeslee wrote the employer on June 24, 2008, confirming that the parties had spoken about the Division’s discovery request.
   Ms. Christensen stated that Inspector Blakeslee contacted the employer on July 2, 2008 at which time the Employer requested additional time for discovery.    She also testified that the Employer on July 15, 2008, reported he was working on the discovery request, and that on August 26, 2008, an appointment was set for September 17, 2008 for the parties to meet.   The parties met on September 17, 2008, and the Employer provided discovery regarding employees and payroll.    The Employer was informed about the lack of business license and the involuntary dissolution of the corporation.   The Employer obtained a new business license on November 14, 2008, and provided documentation that the Corporation is now in good standing.
    The Employer sent the Division an undated letter setting forth the financial problems the Corporation had faced during the time of lapse of insurance and indicated the process undertaken to obtain insurance. 

The Division through Ms. Christensen testified that this business is a small business with a low risk of work injuries.  The Employer had two work injuries in the past, both occurring during periods in which the Employer was insured.
  There have been no work injuries during the period of lapsed insurance.  The Division asks the Board to find this Employer was uninsured for the period May 3, 2006 through July 28, 2008, a period of 817 calendar days.  It asks that a penalty be assessed against the Employer that is consistent with other employers with similar aggravating and mitigating factors, and that a payment plan be implemented if the assessed penalty is significant. The Division conceded that assessment of the maximum penalty of $1,000.00 per uninsured employee work day would be financially catastrophic for this business, and does not seek such a penalty.  The Division does request that the Employer be held financially responsible for any occupational injuries that may have occurred during any periods the employer was uninsured.  The Division seeks an order that it continue to monitor this Employer for compliance with the Alaska Workers’ Compensation Act for a period of one year.

Lee Stafford testified for the Employer at hearing regarding the profound financial difficulties facing the Employer over the past 3 years.  He testified that several clients went bankrupt and others negotiated steep discounts for the work done.  It took the Employer some time to get out of an onerous lease agreement.  He testified that he and the other corporate officers worked the last two years without pay, he infused the corporation with personal funds in order to keep the operation going, and he paid the workers’ compensation premium himself.  He also testified that most of the employees worked part-time, rather than full-time, and he would provide the Board with information that more accurately reflected employee days worked.   The Board received this information on March 3, 2009.  The documentation showed that the Employer had 1493 employee work days during the uninsured period of time.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. FAILURE TO FILE PROOF OF INSURANCE

The duty of an employer to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:

(a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.

(b) If an employer fails . . . to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .

The Board finds that the administrative record and the hearing testimony demonstrate that the Employer failed to show evidence of compliance with the workers’ compensation insurance requirement from May 3, 2006 through July 31, 2008, a period of lapse of 817 calendar days.  We conclude the Employer was in violation of AS 23.30.085(a) and (b) for failing to file proof of insurance during this period.  We further conclude the Employer is subject to the liabilities set out in AS 23.30.060(a),
 and the penalties provided at AS 23.30.070(f), for any valid claims arising during the period in which it was in violation of AS 23.30.085.  The Board finds the Employer is in compliance with AS 23.30.085, beginning July 28, 2008.

II. FAILURE TO INSURE

AS 23.30.075 provides, in part: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for . . . 
(b) If an employer fails to insure and keep insured employees subject to this 
chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . 

AS 23.30.080(d) provides:  

The failure of an employer to file evidence of compliance as required by     AS 23.30.085 creates a rebuttable presumption that the employer has failed   to insure or provide security as required by AS 23.30.075.

We find, based on the administrative record, the testimony of the Investigator and the admissions of the Employer, that Lanmark Engineering & Surveying, Inc.  (and its successor corporation Lanmark Surveying, Inc.), was an employer as that term is defined at AS 23.30.395(20), during the period May 3, 2006, through July 31, 2008.
  The Employer has a general duty to provide workers’ compensation insurance for its employees. We find that Lanmark Engineering & Surveying, Inc. (and its successor corporation Lanmark Surveying, Inc.) employed one or more persons as employees during the period May 3, 2006, and July 31, 2008, and is subject to the Alaska Workers’ Compensation Act (Act).   The Board concludes that Lanmark Engineering & Surveying, Inc. (and its successor corporation Lanmark Surveying, Inc.), as an employer, is required by AS 23.30.075 to provide workers’ compensation insurance for its employees.
  

Based on the Employer’s failure to provide evidence of compliance during this period, we must presume, as a matter of law, that the Employer failed to insure or provide security as required by 
AS 23.30.075, from May 3, 2006, through July 31, 2008.  The Employer has provided no evidence to rebut the presumption.  The administrative record and the testimony of both the Investigator and the Employer support our finding that this Employer permitted its insurance to lapse while using employee labor from May 3, 2006, through July 31, 2008.

We conclude the Employer failed to insure its employees, and was in violation of 
AS 23.30.075(a) during the period May 3, 2006, through July 31, 2008.  Based upon this failure to insure, we conclude that the officers of Lanmark Engineering & Surveying, Inc. (and its successor corporation Lanmark Surveying, Inc.) are directly, severally, jointly and personally liable for any and all benefits under the Act for any claims which may arise during the period the corporation was uninsured.  In addition, we conclude the Employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period it was in violation of 
AS 23.30.075.

III. STOP ORDER

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the

Board   may   issue a stop order prohibiting the use of employee labor by the employer 

until   the   employer insures or provides the security as required by AS 23.30.075. 

The failure of an employer to file evidence of compliance as required by AS 23.30.085 

creates a rebuttable presumption that the employer has failed to insure or provide 

security as required by AS 23.30.075.  If an employer fails to comply with a stop 

order issued under this section, the board shall assess a civil penalty of $1,000.00 

per day.  The employer may not obtain a public contract with the state or a political

subdivision of the state for three years following the violation of the stop order.

We found above that the Employer failed to insure or provide security for workers’ compensation coverage of its employees as required by AS 23.30.075.  The provisions of 
AS 23.30.080(d) give us the discretion to consider issuing a stop work order, prohibiting the Employer from using employee labor within the territorial jurisdiction of the State of Alaska.  Although this Employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, it failed to do so in the past, violating AS 23.30.075 and AS 23.30.085.  Nevertheless, the record reflects the Employer obtained workers’ compensation liability insurance on July 22, 2008, has maintained that insurance, and the Investigator does not request a stop order.  Accordingly, we find a stop order is not necessary at present, and we decline to issue one at this time.

IV. ASSESSMENT OF CIVIL PENALTIES
When an employer subject to the requirement of AS 23.30.075 fails to comply, we may assess a civil penalty.  AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by 
AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by 
AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by AS 23.30.075.

In exercising its discretion to assess an appropriate civil penalty, the Board will examine a number of factors to determine whether an uninsured employer’s conduct, or the impact of that conduct, aggravates or mitigates its offense. We will affix a penalty based on the unique circumstances arising in each case.  

In our decisions in In re Edwell John, Jr.,
 In re Hummingbird Services,
 In Re Wrangell Seafoods, Inc.,
 In re Absolute Fresh Seafoods, Inc.,
 In re Alaska Native Brotherhood #2,
 In re Alaska Sportsfishing Adventures,
 In re Rendezvous, Inc.,
 and In re Corporate Chiropractic, Inc,.
 we discuss factors we have considered in determining appropriate civil penalties under AS 23.30.080(f).  Those cases provide us guidance here.  Factors we have weighed in setting civil penalties have included:  the number of days of uninsured employee labor, the size of the business, the record of injuries of the employer, both in general and during the uninsured period, the extent of the employer’s compliance with the Alaska Workers’ Compensation Act, the diligence exercised in remedying the failure to insure, the clarity of notice of cancellation of insurance, the employer’s compliance with the investigation and remedial requirements, including diligence in claiming certified mail, the risk to employees at the employer’s workplace, the impact of the penalty on the employer’s ability to continue to conduct business, the impact of the penalty on the employees or on the employer’s community, whether the employer acted in blatant disregard for the statutory requirements, whether the employer violated a stop work order, and the credibility of the employer’s promises to correct its behavior.  Considering these factors the Board has found a wide range of penalties reasonable, from no penalty up to $1,000.00 per uninsured employee work day, based on the specific circumstance of the violation.

In determining an appropriate penalty the Board is mindful that the purpose of assessing penalties under AS 23.30.080(f) is to deter future lapses, to bring the employer into compliance, to ensure a safe work environment, and to satisfy the community’s interest in fairly penalizing the offender.
  A penalty is not usually intended to cause a business to cease operations or cause the loss of employment.
 

In the present case, we find that Mr. Stafford representing the Employer was a credible witness.  Based upon the Employer’s testimony, we find the Employer operates a surveying operation which operates year round.   We find from the NCCI and payroll records, the Employer was uninsured while having employees for 817 calendar days.  Based on the payroll records, we further find that the number of uninsured employee work days accrued during this time was 1493 days.    Accordingly, the maximum penalty we can assess for the employer’s failure to insure is $1,493,000.00.  However, considering the specific circumstances in this case, we find that sum to be excessive and we will exercise our discretion to determine the appropriate penalty.

We find that a significant penalty in this case would create a severe financial hardship to this small business struggling to survive in this uncertain economic period.  We find there have been no occupational injuries reported for this business during the period of time in which the workers compensation insurance lapsed.   We will consider all of these factors in assessing an appropriate penalty in this case.

We find, however, that the period the Employer was uninsured was not insignificant:  817 days.  Based upon the payroll records, we find there was a significant number of uninsured employee work days, 1493, during the uninsured period.  We further find the employer did not procure workers’ compensation insurance for a period of 515 days after notification from the Division of its uninsured status.  We consider these aggravating factors in our assessment of an appropriate penalty in this case.

While we find there was a delay in the employer’s response to the Division’s discovery demand of several months; however, this delay was due in part to the several changes in inspectors at the Division and in part to the difficulties and stress of dealing with the severe financial difficulties of this small business.  

In this case, the Board finds that the facts do not support the assessment of the maximum civil penalty.  In view of the Board’s previous decisions regarding the imposition of penalties, and in consideration of the unique circumstances of this case, the Board finds that the penalty should be reduced from $1,000 per day to $10.00 per uninsured employee day.  The Board shall order the Employer to pay $14,930 as a civil penalty under AS 23.30.0808(f) and accord with AS 23.30.080(g).
  Because this is a first offense in a business with relatively low risk, this is the first time that this employer has appeared before the Board, and we are mindful that this penalty may jeopardize the continued viability of the business, we will suspend $10,000 of this penalty on the condition that the Employer promptly pays the balance of $4,930.00, and obtains and keeps the employees of the business insured as required by law for the next two (2) years.  

Based on the testimony at hearing, the Board hereby adopts a payment plan for the Employer’s penalty as follows: the first payment of $ 215.00 is due within seven (7) days of this decision in accord with AS 23.30.080(g).   Thereafter the Employer shall pay $205.00 on the first day of the next twenty-three months to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  The Board orders the Employer to make its checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082.  We shall order that if the Employer fails to timely make the ordered payments or permits its workers’ compensation insurance coverage to lapse, the entire balance, including the suspended portion of the civil penalty, shall immediately become due and payable.  . 

V.
MONITORING THE EMPLOYER
The employer is reminded that compliance with AS 23.30.075 is mandatory.  Pursuant to our general investigative authority under AS 23.30.135, we will direct the Division’s Fraud Investigation Section to monitor this Employer’s compliance with our order to secure insurance, and we will direct the Fraud Investigation Section to investigate this Employer at least quarterly, for 2 years, for compliance with AS 23.30.075 and AS 23.30.085.  We will retain jurisdiction over this matter.  We hereby give notice to the Employer that if it fails to maintain insurance for any employees following the date of this decision, it will be subject to a stop work order under AS 23.30.080(d) and additional civil penalties under AS 23.30.080(f).


ORDER
1. Pursuant to AS 23.30.060, the Employer Lanmark Surveying, Inc., is directly liable for all compensable claims arising during the periods the Employer was in violation of AS 23.30.075. 
2. Pursuant to AS 23.30.075(b), Lee Stafford, Bobby F. Burnett and Charles Forbes are personally, jointly and severally liable together with the Corporation for any compensable claims arising during the period the Employer was in violation of AS 23.30.075.
3. The Employer is subject to penalties provided in AS 23.30.080 for any claims arising during the period in which the Employer was in violation of AS 23.30.075.
4. Pursuant to AS 23.30.135, the Board directs the Fraud Unit of the Workers’ Compensation Division to investigate this Employer quarterly, for a period of two years to insure the Employer’s continuing compliance with AS 23.30.075 and AS 23.30.085. 
5. The Employer shall maintain workers’ compensation insurance coverage for all employees, in compliance with AS 23.30.075, and shall continue to file evidence of compliance in accord with AS 23.30.085.
6. Pursuant to AS 23.30.080(f), the Board assesses a civil penalty of $14,930.00 for 1493 days the employees were employed while the Employer failed to insure or provide the security required by AS 23.30.075.  The Board  suspends $10,000.00 of the civil penalty, and orders  Lee Stafford, Bobby F. Burnett, Charles Forbes and Lanmark Surveying, Inc. to pay the unsuspended portion of the civil penalty in the sum of $4,930.00 upon the condition that if the Employer fails to pay timely  the unsuspended portion of the civil penalty assessed, fails to make  timely payments under the payment plan approved by the Board, or fails to fully comply with  AS 23.30.075 or other provisions of the Act during the 24 month payment plan outlined below,  the entire suspended amount shall be due and owing.  

7. The Board orders Lee Stafford, Bobby F. Burnett, Charles Forbes, and Lanmark Surveying, Inc., to pay the $4930.00 unsuspended portion of the civil penalty pursuant to the following plan:  The Employer shall make an initial payment of $215.00 within seven days after the date of service of this order upon the employer, in accord with AS 23.30.080(g).  Thereafter, the Employer shall make monthly payments of $205.00 for twenty-three months, commencing on the first day of May 2009 with the final payment on March 1, 2011.  If Lanmark Surveying Inc. fails to make the initial payment within seven (7) days of issuance of this Decision & Order or any of the remaining twenty-three payments within seven days of the monthly due date, the balance shall immediately become due and payable and pursuant to AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare Lanmark Surveying Inc., in default.  

8. Payments shall be made in accord with AS23.30.080 (g) to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P. O. Box 115512, Juneau, Alaska 99811-5512.  The Board orders the Employer to make its checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082.  Checks must include AWCB Case Number 700002097, in addition to the AWCB Decision Number 09-____. Checks shall be made payable to the Alaska Workers’ Compensation Benefits Guaranty Fund.  
9. Pending payment of civil penalties assessed under AS 23.30.080(f) in the sum of $4,930.00 and in accord with this Decision & Order, the Board shall maintain jurisdiction over this matter.  
10.  The Fraud Investigation Section of the Workers’ Compensation Division shall monitor the employer for compliance with AS 23.30.075, AS 23.30.085, and for timely payment of the civil penalty set forth herein, on a quarterly basis, for a period of not less than two (2) years.  Upon full, timely compliance by the Employer as set forth herein, the Fraud Investigation Section shall, within 30 days, prepare a proposed Order of Discharge of Liability for Penalty for the Board’s approval and issuance.   


ORDER
Dated at Anchorage, Alaska on March ___, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Deirdre D.  Ford,






Designated Chairman






Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in In The Matter Of The Petition For A Finding Of The Failure To Insure Workers' Compensation Liability And Assessment Of Civil Penalty against LANMARK ENGINEERING & SURVEYING INC, uninsured employer / respondent; Case No. 700002097; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March ___, 2009.






Kimberly Weaver, Clerk
�








� NCCI, Alaska Policy and Coverage Provider Insured: Lanmark Engineering & Surveying Inc., Policy Effective Date: 05/03/05; Policy Expiration Date: 05/03/06.


� NCCI, Alaska Policy and Coverage Provider Insured: Lanmark Engineering & Surveying, Inc., Policy Effective Date: 07/28/08; Policy Expiration Date: 07/28/09.


� See Alaska Department of Labor, ESD, Employee Count Maintenance, 


� Alaska Department of Labor, ESD, Employee Count Maintenance, Lanmark Engineering & Surveying, Inc.; Third Quarter, 2006 through Second Quarter 2008.  .


� Alaska Corporations, Business, and Professional Licensing, 09/28/2008.  


� Alaska Corporations, Business and Professional Licensing, 11/19/08.  


� Online Business Licensing, LicNum 247351


� Online Business Licensing LicNum 282565


� Alaska Dept. of Labor Tax Wage List by Employer for Years 2006, 2007 and 2008 (Account 1327488).


� Alaska National Insurance Company Policy 08G WW 96576.


� Christensen, Testimony at hearing.


� See 2/27/2007 Petition, Letter, Discovery Demand and Affidavit of Service.


� See 2/27/2009  Petition.


� U.S. Postal Service – Track & Confirm Receipt Number 7006 0100 0000 2947 5430.


� USPS Track & Confirm Receipt Number 700601000000 2946 8203.


� USPS Track & Confirm Receipt Number 7006 3450 0000 3764 0731. 


� 6/24/2008 letter to Lee Standford (sic). 


� Christensen hearing testimony.


� 12/11/2008,  Division Notice of Evidence To Be Introduced at Hearing, Ex. 7.


� Id. at Ex. 12.


� AS 23.30.070(f) provides in pertinent part: “An employer who fails or refuses to send a report…shall…pay the employee…entitled to compensation…an additional award equal to 20 percent of the amounts that were unpaid when due…”


� AS 23.30.060(a) provides:  “An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment…until notice in writing of insurance…is given to the employee.”


�  AS 23.30.395(20) provides: “ ‘employer’ means…a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.”  


� Under AS 23.30.395(19), “ ‘employee’ means an employee employed by an employer as defined in (20) of this section;”


� AWCB Decision No. 06-0059 (March 8, 2006).


� AWCB Decision No. 07-0013 (January 26, 2007).


� AWCB Decision No. 06-0055 (March 6, 2006).


� AWCB Decision No. 07-0014 (January 30, 2007).


� AWCB Decision No. 06-0113 (May 8, 2006).


� AWCB Decision No. 07-0040 (March 1, 2007).


� AWCB Decision No. 07-0072 (April 4, 2007).


� AWCB Decision No. 07-0098 (April 24, 2007).


� See, e.g., In re Casa Grande, Inc. and Francisco Barajas, AWCB Decision No. 07-0288 (September 21, 2007) [$1,000 per employee per day with part suspended], In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) [$500.00 per employee per day], In re Patrick Burke, DBA Globe Link Telecom, AWCB Decision No. 07-0235 (August 10, 2007) [$200.00 per employee per day], In re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) [$75.00 per employee per day], In re Corporate Chiropractic, Inc., AWCB Decision No. 07-0098 (April 24, 2007) [$35.00 per employee per day], In re Debbie Bagdol, DBA Garden Montessori School, AWCB Decision No. 08-0076 (April 25, 2008) [$35.00 per employee per day], In re Ivan Moore d/b/a Ivan Moore Research, AWCB Decision No. 07-0307 (October 3, 2007 [$35.00 per employee per day with part suspended], In re St. Mary’s Assisted Living Home, AWCB Decision No. 07-0059 (March 21, 2007) [$30.00 per employee per day], In re White Spot Cafe, LLC, AWCB No. 07-0174 (June 27, 2007) [$30 per employee per day], In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007) [$20.00 per employee per day], In re Joe L. Mead DBA Dynasty Interiors, AWCB Decision No. 07-0177 (June 28, 2007) [$20.00 per employee per day], In re Captain Lou’s Corp., Inc., AWCB No. 07-0171 (July 2, 2007) [$20.00 per employee per day], In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006) [$15.00 per employee per day], In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007) [$15.00 per employee per day], In re Alexandra Mayberry/Cooker, Inc., AWCB Decision No. 07-0032 (February 23, 2007) [$11.00 per employee per day], In re Shkequim (Ski) Dobrova d/b/a Ski & Benny Pizza, AWCB Decision No. 07-0121 (May 9, 2007) [$10.00 per employee per day], In re Dufour, AWCB Decision No. 06-0152 (June 9, 2006) [$250.00 per employee per day, $245.00 suspended, leaving a penalty of $5.00 per employee per day], In re Alaska Inter-Tribal Council, AWCB Decision No. 07-0066 (March 29, 2007) [$5.00 per employee per day],  In re Sunshine Custom Promotions, LLC, AWCB Decision No. 07-0065 (March 29, 2007) [$5.00 per employee per day], In re Coalition Inc., AWCB Decision No. 07-0067 (March 29, 2007) [$5.00 per employee per day], In re Randy’s Glass, Inc., AWCB Decision No. 07-0162 (June 15, 2007) [$5.00 per employee per day], In re Northern Cartage, Inc., AWCB Decision No. 07-0161 (June 15, 2007) [$5.00 per employee per day], In re Choice Mortgage, Inc., AWCB Decision No. 07-0175 (June 27, 2007) [$5.00 per employee per day], In re Ice Berry Inc., AWCB No. 07-0185 (July 2, 2007) [$5.00 per employee per day], In re The Coffee Can, LLC, AWCB No. 07-0171 (July 2, 2007) [$5.00 per employee per day], In re William Bishop DBA Mecca Jewelry Inc., AWCB No. 07-0056 (March 15, 2007) [$3.00 per employee per day], In re Coalition, Inc., AWCB No. 07-0067 (March 29, 2007) [$3.00 per employee per day],  In re Ming Hua, Inc. and Ming Chao Fang d/b/a Hong Kong Wok Restaurant, AWCB Decision No. 07-0282 (September 14, 2007) [$3.00 per employee per day], In re Doriolas, LLC, AWCB No. 07-0152 (June 8, 2007) [$2.00 per employee per day], In re Linda O’Brien d/b/a/ Speedy Mail, AWCB Decision No. 07-0279 (September 14, 2007) [$1.00 per employee per day], In re Good Karma, AWCB Decision No. 07-0034 (February 27, 2007) [$1.00 per employee per day], In re Milano’s, Inc., AWCB Decision No. 07-0353 (November 21, 2007) [no penalty], and In re Homer Senior Citizens, Inc., AWCB Decision No. 07-0334 (November 6, 2007) [no penalty]. 


� Alaska R & C Communications, LLC v. State of Alaska, Division of Workers’ Compensation, Alaska Workers’ Compensation Appeals Commission,  AWCAC Appeal No. 07-043 (September 16, 2008).


� Id. at page 27.


� AS 23.30.080(g) requires an employer to pay a civil penalty order issued under AS 23.30.080(f) within seven days of the date the order is served upon the employer.  Failure to do so subjects the employer to a potential declaration of default and entry of a default judgment in the Alaska Superior Court, upon which collections may ensue.  
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