DOUGLAS J. McQUILLIAMS v. REEL WILDERNESS ADVENTURES, INC.
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	DOUGLAS J. McQUILLIAMS, 

                                                   Employee, 

                                                   v. 

REEL WILDERNESS ADVENTURES, INC.

                                                  Employer,
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	        INTERLOCUTORY  

        DECISION AND ORDER

        AWCB Case No.  200720974
        AWCB Decision No.  09-0050 

         Filed with AWCB Anchorage, Alaska

         on March 11, 2009


On March 4, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the parties’ evidence and arguments in response to the Board’s disapproval of a proposed Compromise and Release Agreement (“C & R”).  The employee appeared on his own behalf.   Attorney Rebecca Holdiman-Miller represented the employer and insurer (collectively “Employer”).  The record closed at the hearing’s conclusion.


ISSUES

1.  Shall the Board approve the Compromise and Release Agreement pursuant to 
AS 23.30.012 and 8 AAC 45.160? 

 2. Shall the Board order a Second Independent Medical Evaluation (“SIME”) pursuant to 
AS 23.30.095(k) and AS 23.30.110(g)?

SUMMARY OF THE EVIDENCE

As a seasonal fishing guide for the employer, the employee, on September 18, 2007, injured his low back while lifting 40 horsepower motors and pulling boats on shore to close the fishing camp for the season.
  He thereafter returned to his home in the State of Washington.  According to the owner of Reel Wilderness Adventures, Inc., David Taylor, he remembers the employee informing him in October, 2007, that he had pulled a muscle in his back.
  The parties did not complete a Report of Occupational Injury until January 10, 2008.
  The employer filed a Controversion Notice on January 18, 2008, denying temporary total and temporary partial disability benefits were due, but noting it would pay for medical treatment related to the claim or disability upon submission of physician report and billing.

From the medical summaries provided to the Board, it appears the employee did not seek medical care for his back injury until an office visit with his regular physician, Glen Stuhring, MD, on or about January 22, 2008.  Dr. Stuhring noted the work-related nature of employee’s injury in his Progress Note of even date.
  Dr. Stuhring diagnosed “Lumbar sprain, on the job, probably discogenic.”  He prescribed Vicodin for pain, noting the employee could not drive while taking it, and Prednisone.  Dr. Stuhring ordered an MRI to determine whether employee was a “physical therapy or back specialist candidate.”
  

An MRI performed on January 29, 2008 reflected a mild annular bulge with intraforaminal disc displacement bilaterally, mild facet hypertrophy, and mild foraminal narrowing at L3-L4.  At L4-L5 the MRI revealed “Broad-based right central/intraforaminal protrusion…Right subarticular zone is stenosed, and there appears to be some mass effect on the descending right L5 nerve root.” A further “Broad-based left paracentral/intraforaminal protrusion,” narrowing the left subarticular zone but not compressing the descending left S1 nerve root was noted at L5-S1.  The radiologist identified  the L4-L5 protrusion impacting the descending right L5 nerve root as the likely cause of the employee’s right-sided radicular symptoms.
  The cost of the MRI scan and MRI interpretation totaled $2,704.30.

Employee returned for follow-up with Dr. Stuhring on February 11, 2008, concerned his back injury was not getting better.  From the MRI, Dr. Stuhring noted employee had a bulging right L4-5 disc, and by patient report employee’s pain occasionally radiated to the right upper buttock area.  The employee’s Vicodin prescription was refilled, but he was instructed not to use it consistently.  His Prednisone prescription was also refilled, and he was instructed to use it only if his pain gets “pretty bad with burning nerve pain down his leg.”  He was referred to a physical therapist, and consideration was given to referring him for an epidural injection if his condition did not improve.
  Employee’s two visits to Dr. Stuhring, one on January 22, 2008, and the second on February 11, 2008, totaled $314.00.

As prescribed, the employee reported for physical therapy on February 20, 2008.  At his initial evaluation, the physical therapist (PT) noted the patient reported symptoms of lower back pain with radiating symptoms to the right hip, increasing symptomatology with sitting greater than 15 minutes, bending, and walking greater than one hour.  The therapist further noted employee had difficulty with sleep and was unable to work due to pain.  Medications reported to the PT included oral Prednisone, Advil and Vicodin.  The employee attended five or six sessions of physical therapy in February and early March.
  He ended his PT sessions when the employer controverted medical benefits on or about March 10, 2007.
 The total cost for employee’s PT was $872.00.
  

On March 10, 2008, employer filed a second Controversion Notice denying all benefits, including medical expenses, claiming employee’s claim was barred under AS 23.30.100 for failing to provide the employer written notice of injury within 30 days.
  The medical expenses employee had incurred for his low back pain by this time, excluding the cost of transportation and medications, were $3,890.03.  Of these costs, only $107.00 for his January 22, 2008, office visit with Dr. Stuhring, and presumably his prescription medicines, had been paid, all by the employee himself. 

Employee filed his Worker’s Compensation Claim (WCC) on or about April 7, 2008.
  The reason stated for filing the claim was:  “I needed medical treatment and still need more treatment and have been unable to work since the date of the injury.”  Benefits sought were temporary partial disability (TPD) from September 18, 2007 through present, medical costs, compensation rate adjustment and Employee sought an order finding an unfair or frivolous controversion.
  Employee later amended his claim to include temporary total disability benefits (TTD).  Employer filed Answers to Employee’s original and amended WCCs, as well as additional Controversion Notices, denying all benefits as time-barred.
 

At a prehearing conference on May 13, 2008, Mr. Taylor, the owner of Reel Wilderness Adventures, Inc., admitted to the prehearing officer that he remembered the employee talking about pulling a muscle in his back sometime in October, 2007.
  Employee acknowledged he did not immediately file a written report of injury because he thought the ache would go away.  It was not until January 2008, when he realized the seriousness of the injury.

The employee continued to see Dr. Stuhring for care for his back on May 22, September 2, September 9 and October 6, 2008.  At the May 22 visit, Dr. Stuhring noted Employee was still unable to work  due to “pretty significant herniated disc at L4-5 to the right and somewhat to the left on L5-S1,” and was unable to continue physical therapy due to cost because the employer refused his claim.  Employee reported his pain  at a 6 out of 10 on a ten point pain scale.  Dr. Stuhring noted he may need to see a physiatrist to outline a long-term plan, and “it’s very likely he may need surgery.”  Employee’s prescriptions for Prednisone and Vicodin were renewed. 
  Dr. Stuhring renewed prescriptions for these pain medications again at appointments on September 9 and September 23, 2008.
  

At an October 6, 2008 visit with Dr. Stuhring, employee reported back pain at 5/10 “(1 to 10 with 1 being scant pain).”
  Dr. Stuhring noted:  “He has had an MRI showing a large herniated disc that hasn’t responded to conservative therapy including medications, rest and PT.  He brings in a DSHS disability form. He is really trying to get coverage to get a neurosurgical consult.”  Dr. Stuhring recommended a neurosurgical consult, saying “I don’t think he will be able to [return] to his previous work without a probably surgical approach to the lumbar disc disease.”  At this appointment Dr. Stuhring completed a physical examination to assist the employee in obtaining disability coverage through the State of Washington Department of Social & Health Services. In answer to the question: How long do you estimate the current, overall limitations on work activities will continue without medical treatment, Dr. Stuhring wrote “until he gets definitely back surgery.”  In response to the question “What treatment is recommended to improve employability,” Dr. Stuhring answered “lumbar disc surgery.”  He further commented:  “patient has a large herniated lumbar disc on MRI due to lifting and cannot return to work until surgically fixed,” and “Recommend epidural injection or surgical consult for discectomy.” 

On November 25, 2008, employer sent employee to Lance Brigham, MD, orthopedic surgeon, for an Employer’s Medical Evaluation (“EME”) under AS 23.30.095(e).  According to Dr. Brigham’s written report, he reviewed the written record, including medical records, for 10 minutes on November 21, 2008.  On November 25, 2008, Dr. Brigham took a history and performed a physical examination on the employee over a period of 25 minutes.  He noted employee reported an ability  to walk “about two miles before pain increases,” to sit for 30 to 45 minutes before pain increases, and felt his condition was not improving.  He noted employee was presently taking hydrocodone zero to one per day and Advil two per day for pain.  Employee reported he had recently begun working 25 to 30 hours per week in sales at Target.  From his MRI review, Dr. Brigham noted a “small disc protrusion at L4-5, right-sided.”  He concluded the employee’s lifting the motor on September 18, 2007, is “the most significant factor contributing to the present condition.”  He further concluded the work injury “may have been a temporary aggravation but definitely not a permanent aggravation of the noted L4-5 disc protrusion by MRI.”  Dr. Brigham concluded the employee had reached maximum medical improvement, and his condition was fixed and stable at the time of his May 22, 2008 visit with Dr. Stuhring.  He further concluded the employee could return to gainful employment with no restrictions beginning May 22, 2008.  In response to the question “What medical treatment do you expect will bring about the objectively measurable improvement,” Dr. Brigham referred the reader to his response to the previous question which states:  “It is felt that Mr. McQuilliams has reached maximum medical improvement.  There has really been no medical treatment since May 2008, other than monthly visits with Dr. Stuhring.  It is felt the condition would be fixed and stable at that time.”

The parties reached a proposed Compromise and Release Agreement (“C & R”) in January, 2009, and submitted it for Board approval on February 9, 2009.  The agreement provided that in return for a waiver by employee of all benefits available under the Alaska Worker’s Compensation Act (“Act”), including past and future medical and related expenses, disability, impairment  and reemployment benefits, employer would pay employee’s outstanding medical bills totaling $3,846.30, and  pay him a lump sum of $12,500.00.  We denied the C & R at that time concerned the employee’s waiver of significant benefits in return for the lump sum proposed may not be in his best interest.  The matter came before us for hearing on March 4, 2009.  

At hearing the employer argued the C & R was in the employee’s best interest given the strength of its position the employee’s claim was time-barred under AS 23.30.100 for his failure to file a Report of Occupational Injury until almost four months post-injury.  Upon questioning, however, the employer acknowledged its owner admitted the employee told him about “pulling a muscle in his back sometime in October 2007.”  The employee testified that he kept his employer “pretty well informed through the whole thing.”  The employer acknowledged its affirmative duty under 
AS 23.30.070(a) to file a written report of injury within 10 days of knowledge an injury has occurred. 

When asked why he felt the C & R was in his best interest, the employee stated he just wanted to “move forward,” his back was “as good as it’s going to get,” and he wanted to return to work in Alaska, which he believed he could not do with an unresolved workers’ compensation claim.
   Upon Board questioning, the employee stated his belief his back was as good as it was going to get was based upon EME physician Dr. Lance Brigham’s report.  The employee testified he understood Dr. Brigham to be the specialist his treating physician, Dr. Stuhring, recommended he see for his continuing back pain.  The employee acknowledged his agreement to the proposed C & R was based in part on Dr. Brigham’s conclusion the work injury was only a temporary back strain and no further medical treatment was necessary. 

The employee stated he was approved for and received disability benefits from the State of Washington Office of Social and Health Services, based upon Dr. Stuhring’s October 6, 2008 physical examination and conclusion  he was unable to work until he received further treatment for his back.  However, he was unable thereafter to obtain further medical care because no medical provider, with the exception of Dr. Stuhring, would accept a disability patient. The employee was unaware the State of Washington could assert a lien for reimbursement of the disability benefits it had paid him against the settlement sum he was to receive under the terms of the 
C & R.   Other than his first office visit with Dr. Stuhring in January, 2008, the employee’s medical bills remain unpaid, and he continues to receive invoices for payment. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Shall the Board approve the proposed Compromise and Release Agreement?

           AS 23.30.012. Agreements in Regard to Claims.

At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. Otherwise, the agreement is void for any purpose. If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement. The board may approve lump-sum settlements when it appears to be to the best interest of the employee or beneficiary or beneficiaries. (Emphasis added).

8 AAC 45.160. Agreed settlements. 

(a) The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability. A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee or the employee's beneficiaries. The board will, in its discretion, require the employee to attend, and the employer to pay for, an examination of the employee by the board's independent medical examiner. If the board requires an independent medical examination, the board will not act on the agreed settlement until the independent medical examiner's report is received by the board. (Emphasis added)…

 (d) The board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties, and the board's case file to determine 

(1) if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012 ; and 

(2) if the board finds the agreed settlement 

(A) is in the employee's best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with AS 23.30.110 (e); or 

(B) lacks adequate supporting information to determine whether the agreed settlement appears to be in the employee's best interest or if the board finds that the agreed settlement is not in the employee's best interest, the board will deny approval of the agreed settlement, will notify the parties in writing of the denial, and will, in the board's discretion, inform the parties 

(i) of the additional information that must be provided for the board to reconsider the agreed settlement; or …

(ii) that either party may ask for a hearing to present additional evidence or argument for the board to reconsider the agreed settlement...If a hearing is held under this section, the board will, in its discretion, notify the parties orally at the hearing of its decision or in writing within 30 days after the hearing; if after a hearing the board finds the preponderance of … the evidence is insufficient to determine whether the agreed settlement appears to be in the employee's best interest, the board will deny approval of the agreed settlement and request additional information from the parties; or the agreed settlement does not appear to be in the employee's best interest, the board will deny approval of the agreed settlement… 

(e) An agreed settlement in which the employee waives medical benefits…is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of the evidence that the waiver is in the employee's best interest. In addition, a lump-sum settlement of board-ordered permanent total disability benefits is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of evidence that the lump-sum settlement is in the employee's best interests. (Emphasis added)…

In Clark v. Municipality of Anchorage,
 the Alaska Supreme Court directed the Board to carefully examine proposed compromise and release agreements, noting courts treat releases of this type differently than they do a simple release of tort liability. The Court noted that under AS 23.30.012, approved C & Rs "have the same legal effect as awards, except they are more difficult to set aside."
  We have consistently followed the court's instruction by closely scrutinizing compromise and release agreements submitted to us for approval.
 

When we consider a proposed compromise and release agreement, we must have evidence to overcome the presumption that any waiver of future medical benefits or a lump sum settlement contravenes the employee's best interest.  This derives, in part, from AS 23.30.135, which places an affirmative duty on the Board to determine the rights of the parties.  Although an employee's belief that a settlement agreement is in his best interest is not controlling, we do consider the employee’s position in reaching our decision.
  

Our regulations at 8 AAC 45.160(e) require us to presume a waiver of medical benefits is not in the employee’s best interest.  Under AS 23.30.012, we may approve a waiver of future medical benefits for a lump-sum payment only if the record demonstrates the settlement is in the employee’s best interest.  To resolve these issues, AS 23.30.012 specifically authorizes us to require an impartial medical examination in order to determine whether or not to approve a proposed C&R agreement.

In the instant case, based upon the employee’s testimony and the documentary evidence, we find we do not have sufficient evidence to conclude the C & R is in the employee’s best interest. First and foremost, we find the record contains conflicting medical opinions concerning the employee’s need for further medical care.  We find the employee’s back condition requires further investigation before either we or the employee can make a fully informed decision on resolving his claim.  

In addition, we find the employee’s agreement to the C & R, under which the employer would pay employee’s outstanding medical expenses, may have been unduly influenced by his continuing to receive billing statements from medical providers in violation of AS 23.30.097(f), which prohibits collection of a fee or charge for medical treatment or service from an injured employee pursuing a claim under the Alaska Workers’ Compensation Act.
  We find the employee’s medical expenses were substantially incurred after the employer filed its first Controversion Notice on January 18, 2008, disputing time loss but agreeing to pay for medical treatment, and March 10, 2008, when the employer filed its second Controversion Notice denying all benefits as time-barred.  However, we find the employer has paid none of employee’s medical expenses for his work-related injury.  We conclude the parties have failed to demonstrate by a preponderance of the evidence that the proposed C & R is in the employee’s best interest.  Accordingly, we decline to approve the C & R at this time.  

II. Shall the Board order an SIME on its own motion?
Alaska Supreme Court decisions highlight the Act’s obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry or conduct a hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in relevant part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.
AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

AS 23.30.110(g) provides, in pertinent part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require…

We have long considered AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
 Considering the broad procedural discretion granted to us under 
AS23.30.135(a) and AS23.30.155(h), we conclude we have wide discretion under 
AS 23.30.095(k) and AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist us in investigating and deciding medical issues in contested claims.  We also note AS 23.30.155(h) mandates we follow procedures which best “protect the rights of the parties.”

In this case, we find it appropriate, on our own motion, to order an SIME.  We find the record reflects a significant difference of opinion between the employee’s attending physician, Dr. Stuhring, and the employer's medical examiner, Dr. Brigham, concerning the extent of the work related injury, the need for further medical treatment, and the degree of impairment the employee may suffer from the work injury, if any.  

The employee is about to enter into a Compromise and Release Agreement forever waiving his rights under the Act in return for a lump sum payment not likely to cover the cost of the surgery his treating physician believes he may need; and for payment of medical bills incurred after the employer agreed to pay them, but which remain unpaid more than a year later.  We find to protect the rights of both parties we require additional information concerning the full extent of the employee’s condition, his need for further medical treatment, and the degree of impairment, if any. Consequently, we will exercise our discretion under AS 23.30.095(k) and AS 23.30.110(g) to order an examination to address these issues.  

An SIME must be performed by a physician on our list, unless we find our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on our review of the employee’s file we find a physician trained in orthopedics will be best suited to perform this evaluation.  We find our SIME physician list contains an orthopedic specialist near the employee’s residence, John J. Lipon, D.O. of Bellevue, Washington.  According to our records, the employee has not been treated by Dr. Lipon.  We therefore choose Dr. John J. Lipon, pending his acceptance, to perform the SIME at the earliest possible time, provided no conflicts are discovered. We will direct a Board Designee to arrange the SIME with Dr. Lipon and the parties, in accordance with 8 AAC 45.092(h).  If Dr. Lipon is unable to perform the examination, we direct the Designee to select another SIME physician in accord with 8 AAC 45.092(f).  We will retain jurisdiction over this matter pending receipt of the SIME report. 

ORDER

1.  The proposed Compromise and Release Agreement will be taken under advisement by the Board pursuant to AS 23.30.135 and AS 23.30.012, pending completion of the SIME process.  The Board will reconsider the Compromise and Release Agreement after an SIME is conducted and the parties and the Board are provided further information regarding the employee’s condition.

2.   An SIME shall be conducted pursuant to AS 23.30.095(k) and AS 23.30.110(g) concerning the extent of the work related nature of the employee’s back condition, his present and future medical treatment requirements, and the degree of impairment, if any.  Board Designee Richard Degenhardt  is directed to arrange the SIME with John J. Lipon, D.O. and the parties in accordance with 
8 AAC 45.092(h).  If Dr. Lipon is unable to perform the examination, we direct the Designee to select another SIME physician in accord with 8 AAC 45.092(f).  We will retain jurisdiction over this matter pending receipt of the SIME report. 

3.   The Board Designee is further directed to provide the employee with the list of workers’ compensation claimant’s attorneys maintained by the Board.

4.   The parties are directed to provide a copy of this Decision and Order to Glen Stuhring, MD, Evergreen Healthcare, Evergreen Hospital/Dr. David Westman, and Physical Therapy Clinics, Inc., and any other providers of  medical services to the employee for the September 18, 2008, low back injury, directing their attention to the Notice below.

NOTICE TO ALL MEDICAL PROVIDERS AND THEIR BILLING AGENTS

PLEASE BE ADVISED that Mr. Douglas McQuilliams is contesting the denial of his workers’ compensation claim for a work-related injury which occurred on or about September 18, 2007.  Pursuant to AS 23.30.097(f), and corresponding State of Washington law, if applicable, it is unlawful to seek to collect a fee for medical treatment or service from an individual pursuing a claim under the Alaska Workers’ Compensation Act.  Furthermore, pursuant to AS 45.50.471(a) and AS 45.50.471(b)(14), and corresponding State of Washington law, if applicable, efforts to collect a fee from an injured employee in a pending workers’ compensation claim may constitute an unlawful trade practice by the person referring the alleged debt to a collection service and the collection service attempting collection of the debt.  

Dated at Anchorage, Alaska, on March ____, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Linda M. Cerro, Designated Chair






Janet Waldron, Member






Daniel Repasky, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought, and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DOUGLAS McQUILLIAMS, employee / applicant, v. REEL WILDERNESS ADVENTURES, Employer, and ALASKA NATIONAL INSURANCE COMPANY, insurer / defendants; Case No. 200720974; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March ___, 2009.






                      Kimberly Weaver, Clerk
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� Report of Occupational Injury or Illness, 1/9/08.


� Prehearing Conference Summary, 5/13/08.


� Report of Occupational Injury or Illness, 1/9/08.


� Controversion Notice, signed January 16, 2008, received January 18, 2008.


� Progress Note, Glen Stuhring, MD, 1/22/08: “Doug is mainly in for his low back strain on the job up in Alaska.  When they were putting away the heavy boat motors for the season, he felt something pull in his low back.  He thought it would get better.  It’s just been persistent.  It’s moved from fairly center of the belt line, down his right low back and into his buttock.  He really can’t find a comfortable position.  Sometimes it even bothers him lying at night.  He’s had no chronic back problems…it’s been 4 months of pain now and he’d like to know what is going on.


� Id.  There is a suggestion in this Progress Note that Dr. Stuhring believed the cost of the MRI would be covered by worker’s compensation insurance given the work-related nature of the reported injury.


� Final Report, MRI Lumbar Spine, David G. Westman, MD, Evergreen Health, January 29, 2008.


� Proposed Compromise and Release Agreement.


� Nurse and Progress Notes, Dr. Stuhring, 2/11/08.


� Proposed Compromise and Release Agreement; See also representations made by defense counsel at hearing.


� Chart Notes, Woodinville Physical Therapy.


� Progress Note, Dr. Stuhring, 5/22/08.


� Proposed Compromise and Release Agreement.


� Controversion Notice, signed 3/6/08, received 3/10/08.


� Compare proposed Compromise and Release, page 4, with representations made by defense counsel at hearing.


� The WCC was signed by the employee on April 3, 2008, and received by the Alaska Worker’s Compensation Board on April 7, 2008.


� Employee’s WCC, dated April 3, 2008.


� Answer to Employee’s Workers’ Compensation Claim, April 29, 2008; Controversion Notice, April 29, 2008; Answer to Employee’s Amended Workers’ Compensation Claim, May 27, 2008; Controversion Notice, May 27, 2008.


� Prehearing Conference Summary, 5/13/08.


� Id.


� Progress Note, Glen Stuhring, MD, 5/22/08.


� Progress Notes, Glen Stuhring, MD, 9/9/08, 9/23/08.


� Progress Notes, Glen Stuhring, MD, 10/6/08.


� Physical Evaluation by Glen Stuhring, MD, for Washington State Department of Social & Health Services, 10/6/08.


� EME Report from Panel of Consultants, Lance Brigham, MD, November 25, 2008.


� The employee had been substantially unemployed since the work injury in September 2007, but was able to obtain  employment with Target beginning with the start of the Christmas season in November 2008.  His hours at Target were reduced after the holiday season to between 10 and 20 hours per week.  





� 777 P.2d 1159, (Alaska 1989).


� Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1158 (Alaska  1993). 


� See, e.g.,  Kline v. Swansons, AWCB Decision No. 00-0094 (May 11, 2000),  Austin v. STS Services, et al., AWCB Decision No. 99-0014 (January 20, 1999),  Viens v. Locate Call Center of Alaska., AWCB Decision No. �98-0013 (January 20, 1998),  Costlow v. State of Alaska, D.P.S., AWCB Decision No. 93-0074 (March 25, 1993).   


� See, e.g.,  Kline v. Swanson, AWCB Decision No. 00-0094 at 4.


� We further note the State of Alaska, Office of the Attorney General, has stated that efforts to collect a fee from an employee may also constitute an unlawful trade practice under AS 45.40.471(a) and AS 45.50.471(b)(14) by the person referring the  alleged debt to a collection service and the collection service attempting collection of the debt.


� See Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).


� AS 23.30.135(a).


� AWCB Decision No. 97-0165 at 3 (July 23, 1997)


� AWCB Decision No. 98-0076 (March 26, 1998)


� 8 AAC 45.092(f).
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