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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	LAURA H. COLRUD, 

                                               Employee, 

                                                 Applicant,

                                                   v. 

DENNY’S OF ALASKA,

                                               Employer,

                                                   and 

ALASKA INS. GUARANTY ASSN.,

                                               Insurer,

                                               Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  199212869
AWCB Decision No.  09-0055
Filed with AWCB Anchorage, Alaska

on March 19, 2009


The Alaska Workers’ Compensation Board (Board) heard Employer’s Petition to Dismiss on March 3, 2009 in Anchorage, Alaska.  Employee represented herself.  Attorney Michelle Meschke represented Employer and Insurer (Employer).  We closed the record at the hearing’s conclusion on March 3, 2009.


ISSUES

Shall we grant Employer’s petition to dismiss Employee’s claim with prejudice, and for monetary sanctions, for her failure to appear at her deposition, pursuant to AS 23.30.107, AS 23.30.108, 
AS 23.30.115, and AS 23.30.135?

EVIDENCE SUMMARY 

Employee filed an injury report stating she slipped on a wet floor and twisted her body resulting in back pain.
  She was a “server” at a local Denny's restaurant when injured on June 28, 1992.  Employer did not doubt her “claim’s” validity.  Employer voluntarily paid temporary total disability (TTD) benefits from June 29, 1993 through April 5, 1993, August 18, 1994 through February 1, 1995, and paid a lump-sum permanent partial impairment (PPI) benefit on April 14, 1993.
  Following these payments there was little activity on this case with exception of two letters Employee wrote to the Board complaining about perceived treatment she had received from Insurer.

On June 12, 2007, Employee filed a Workers’ Compensation Claim, requested PPI and alleged an “unfair or frivolous controversion,”
 based upon the insurance company’s denial of her claim immediately following receipt of their employer’s medical evaluator’s (EME) opinion.  On May 21, 2007, Employer controverted “disability benefits” subsequent to May 10, 2007, and ongoing medical benefits to include medications after May 21, 2007, with exception of prescription medication Lyrica.  Employer relied upon its EME performed by John Swanson, M.D., on April 16, 2007 and his addendum report issued May 10, 2007.  Dr. Swanson opined no further medical treatment was “medically necessary or reasonable” as a result of Employee's June 28, 1992 work-related injury.  Any current need for ongoing medical treatment, according to Dr. Swanson, resulted from Employee's “biopsychosocial pathology” in the lumbar spine, which he opined was not “industrially related.”  Dr. Swanson felt Employee had no restrictions to perform her usual and customary work as a server.
  Employer again controverted Employee's disability benefits subsequent to May 10, 2007, and ongoing medical benefits after May 21, 2007, with exception of Lyrica, on July 2, 2007.

Employer answered Employee's May 30, 2007 claim and denied her request for medical benefits and opposed an order finding an “unfair or frivolous controversion,” but did not respond to the PPI request.
  On July 31, 2007, Employer controverted “all benefits” alleging Employee failed to sign and return requested medical releases pursuant to AS 23.30.108(a).   The parties were to appear at a prehearing conference on September 12, 2007; Employee appeared but Employer's representative did not.   Employer's attorney called later stating she was unable to get through to the prehearing telephonically until it was over.
  

On October 5, 2007, Employer sent Employee at her address of record a Notice of Taking Deposition of Laura Colrud, setting the deposition for October 30, 2007.
  Another prehearing occurred on December 20, 2007; Employee did not appear for that prehearing, having called in the day before requesting it be rescheduled.  Employer's representative stated Employee “finally signed releases,” but Employer would file a petition to compel her attendance at a deposition.
  

On December 26, 2007, Employer filed a petition asking the Board to direct Employee to attend her deposition.   The petition alleged Employee failed to appear for the deposition and Employer had been unable to reschedule it “in spite of efforts made” to contact Employee directly.
  On December 21, 2007, Employer withdrew its July 31, 2007 Controversion Notice, which pertained to a prior failure to timely return medical record releases.

On December 26, 2007, Employer again noticed Employee's deposition for February 6, 2008.  This deposition notice shows service on Employee at her address of record.
  The parties were to attend another prehearing on January 23, 2008; Employee did not appear.
  The Prehearing Conference Summary listed as issues: “Should the Board Designee order the employee to attend a deposition by the employer, under AS 23.30.108(c) and AS 23.30.115(a)?”  The conference summarized the relevant evidence and procedural facts.  Relying upon §107, §108, and §115(a), the Board's Designee determined the “discovery dispute” addressed in its prehearing order concerned Employer's request to depose Employee.  The Board's Designee concluded pursuant to §108(c) the designee had “specific authority” to order compliance with “discovery.”  The Board's Designee found Employer's request to depose Employee “reasonable.”  The Board's Designee concluded Employer was acting “within the limits” of §107 and §115(a) and concluded Employee was required “under AS 23.30.107” to provide “reasonable cooperation” with the requested deposition.  Accordingly, the Board’s Designee ordered Employee to attend and cooperate with a deposition pursuant to AS 23.30.108.  Lastly, the Board Designee concluded she had “specific authority” to order compliance with “discovery” pursuant to AS 23.30.108.  In conclusion, the Board Designee granted Employer's Petition and ordered Employee to appear for a properly noticed deposition “within 30 days” of the date it issued its order in its prehearing conference summary.  The designee's order also advised “if any party wanted to appeal” this decision to the Board, “they must do so as set forth in the language of AS 23.30.108 and / or 8 AAC 45.065(d).”  The designee's order also advised concerning the procedure for a “written record” appeal as stated in §108, and warned if a party refused to comply with the Board Designee's order concerning “discovery matters,” the Board may impose appropriate sanctions including “dismissing” the party's claim.

On February 5, 2008, Employer re-noticed Employee's deposition to occur February 26, 2008.  Employer served Employee at her address of record.
  On February 6, 2008, Employer wrote the Board's Designee inquiring about the Prehearing Conference Summary being distributed from the January 23, 2008 prehearing.  Employer notified the Board Designee Employee's deposition had been rescheduled for February 26, 2008, and requested the Prehearing Conference Summary as soon as possible with an order directing Employee to attend.
  On February 27, 2008, Employer again wrote the Board's Designee noting the Prehearing Conference Summary had still not been issued, and requesting a subpoena to compel Employee's deposition attendance February 26, 2008.

On March 11, 2008, Employer filed a petition asking the Board to direct Employee to attend her deposition.
  In its accompanying memorandum, Employer argued it made “several attempts” to contact Employee to schedule her deposition.  For example, Employer maintained it scheduled Employee's deposition on October 5, 2007 for October 30, 2007, but Employee did not appear.  Employer averred that on December 26, 2007, it filed a petition to compel Employee to attend the deposition scheduled for February 6, 2008.  Employer noted it attended a prehearing and argued that on January 23, 2008, the Board's Designee said she would issue a prehearing summary directing Employee to attend the deposition scheduled on February 6, 2008.  However, Employer said the prehearing conference summary was still not issued.  Employer argued it rescheduled Employee's deposition from February 6, 2008 to February 26, 2008 and asked the Board's Designee for a prehearing summary directing Employee to attend the rescheduled deposition on February 26, 2008.  Employer averred it sent a subpoena and a letter requesting the Board's Designee issue a subpoena ordering Employee to attend the deposition on March 19, 2008.  Employer stated the Board Designee did not issue a signed subpoena.  Because of all these difficulties, Employer asked the Board for an order compelling Employee to attend a deposition.
  Employer's petition and memorandum were accompanied by counsel’s affidavit setting forth facts to support its Petition.

On April 8, 2008, the Board served the Prehearing Conference Summary from the January 23, 2008 prehearing conference, discussed in detail supra.
 On April 11, 2008, Employer served and filed another notice of taking Employee's deposition for April 29, 2008.  Again, this notice showed service on Employee at her address of record.
  Attorney Robert Rehbock on April 11, 2008, faxed a letter to Employer stating he could not attend the deposition set for April 29, 2008, and would not be available for deposition until “mid-June” because of other commitments.  Mr. Rehbock advised he was reviewing Employee's case but had not come to a decision whether or not he would represent her.  However, Mr. Rehbock stated if Employee's April 29, 2008 deposition was not rescheduled, he would not be able to represent Employee.  On April 14, 2008, Employer sent Mr. Rehbock a letter stating it was not willing to accommodate a request to move Employee's deposition to mid-June.  It contended Employer had a “Board order” compelling her attendance at her deposition.

On April 24, 2008, Employee filed her Petition seeking to “appeal” the order issued at the January 23, 2008 prehearing conference.  Specifically, Employee alleged:

Appeal: the summary of 01/23 prehearing was not served until 04/08/08. . . .  The insurer declined to change the deposition date; thus not giving me time to seek an attorney.  

I would also withdraw my claim that I filed for ^ an unfair Controversion.  

Mr. Rehbock cannot represent me or accompany me to the present deposition date of 04/29/08.  I need this deposition date postponed until mid June 2008.  Then he will be able to represent me.

Employee's Petition did not include proof of service on Employer.  Consequently, on April 29, 2008, a Board technician sent Employee a letter telling her to serve the petition on Employer's attorney.  However, a copy of the petition and the technician’s letter were cross-copied to Employer's counsel.

On April 29, 2008, Employer appeared for Employee's deposition.  Employer on the record stated Employee had not appeared, thirty minutes past the time set for her deposition.
  On May 5, 2008, Employer filed another Petition requesting claim dismissal based on Employee's failure to attend the “Board-ordered” deposition.
  Attached to this Petition were Employer’s memorandum and some exhibits reiterating its difficulties in obtaining Employee's deposition.  On May 27, 2008, Employer filed an Affidavit of Readiness for Hearing on its May 5, 2008 Petition, requesting an “oral hearing.”
  

On June 3, 2008, the parties were again to attend a prehearing.  However, Employee called and stated she was on her way to a physician's appointment and could not attend the prehearing.  According to the summary, the prehearing would be reset.
  The summary also stated at the “next prehearing” a date for Employee's “appeal of the chair’s discovery decision” would be set.
  The Board issued a prehearing notice setting a new prehearing for July 22, 2008.  This notice, as had all prior prehearing notices, shows service on Employee at her address of record.  On June 27, 2008, Employer wrote another letter to the Board's Designee concerning the prehearing conference summary from the June 3, 2008 prehearing.   Employer objected, arguing that setting a hearing date on Employee's appeal of the chair’s “discovery decision” should not be the purpose for the next prehearing.  Employer advised Employee had not filed an Affidavit of Readiness for Hearing on her April 24, 2008 Petition and therefore it should not be set for hearing.  Employer also noted it had filed an Affidavit of Readiness for Hearing on its May 5, 2008 Petition.  Therefore, Employer alleged the July 22, 2008 prehearing should be used to schedule a hearing on Employer's petition to dismiss.
 

On July 9, 2008, the Board's Designee wrote the parties informing them the June 3, 2008 prehearing was scheduled and held to set a hearing date on Employee's Petition appealing the previous discovery decision.  The letter noted Employee called June 3, 2008 stating she was ill and going to her physician.  The Board's Designee said she reset the prehearing to July 22, 2008, at which time a hearing date for Employee’s appeal would be selected.  The Board's Designee further explained:

Your ARH
 was not filed until 05/27/2008 and it was not opposed.  At the time of the 06/03/2008 prehearing, the period for Ms. Colrud to object to your request for hearing had not run.  The prehearing on 06/03/2008 was not set to schedule a hearing on your issues.  Because Ms. Colrud did not object to your ARH, a hearing date was selected without a prehearing.  Your petition on 05/05/2008 and your ARH of 05/27/2008 has (sic) been set for hearing on August 12, 2008.  Under normal procedures, the Board notices hearings 30 days prior to the hearing date; thus, the hearing notice has not yet been mailed.

On July 11, 2008, the Board issued a Hearing Notice scheduling a hearing for August 12, 2008.  The notice showed service on Employer, and Employee at Employee's address of record.
 

Employer attended the July 22, 2008 prehearing, but Employee did not appear.  Issues listed included: 1) Employer's petition to dismiss Employee's claim for failure to comply with a “discovery order,” and 2) Employee's “attempt to appeal” the Board's Designee's “discovery order.”  Employer's defenses included “no answer” from Employee to Employer's petition to dismiss, and argued Employer was never served with Employee's petition and the division rejected it because of “non-service.”  Employer requested this second issue also be set for hearing on August 12, 2008.

Employer filed and served a lengthy hearing brief with attachments, dated August 4, 2008.
  The Board’s prior panel heard Employer's “petition to compel” on August 12, 2008, according to the first line in its decision.
  The Board's Decision and Order (D & O) indicated Employee did not appear or otherwise participate.  The Board found Employee had hearing notice so the Board proceeded in her absence pursuant to 8 AAC 45.070(f)(1).  The Board's September 26, 2008 decision stated in pertinent part:

ISSUE

Whether to compel the employee’s attendance for her deposition. 


SUMMARY OF THE EVIDENCE

The following recitation of facts is limited to those necessary to decide the narrow issue before us, listed above. . . .  After nearly a decade and a half of paying the employee’s intermittent medical bills for her back complaints, the employer had the employee evaluated by John Swanson, M.D., an orthopedic surgeon, on April 16, 2007 and May 10, 2007.  Dr. Swanson provided a detailed records review and a physical evaluation of the employee.  Dr. Swanson, in pertinent part, diagnosed the employee with pre-existing spondylosis of the lumbar spine, with evidence of symptom magnification and secondary gain.  He also diagnosed physical and psychological addiction to narcotic pain medications (footnote omitted).  

Based on Dr. Swanson’s report, on May 10, 2007 the employer controverted all disability benefits subsequent to the May 10, 2007 report, and all medical benefits as of the May 21, 2007 controversion. . . . (footnote omitted).  

. . .

The employer noticed the employee of a deposition scheduled for October 30, 2007; the employee did not appear at this deposition. . . .  On December 26, 2007 the employer filed a petition to compel attendance at her deposition. . . .  In the interim between the prehearing and the PCS being issued, the employer re-scheduled the employee’s deposition for February 26, 2008.  This was cancelled pending the PCS.  On March 11, 2008, the employer filed the present petition to compel the employee to attend her deposition (footnote omitted). . . .

. . . 

The employee’s deposition was again rescheduled for April 29, 2008 (footnote omitted). . . .  The employee did not attend her April 29, 2008 deposition (footnote omitted). . . .   

. . .

On April 29, 2008, the employee’s petition was rejected by the Board because it was not served on the employer’s counsel.  The employee was directed to correct the petition; she failed to do so (footnote omitted).  On May 5, 2008 the employer filed a petition to dismiss the employee’s claims for failure to attend her deposition (footnote omitted).  The Board served the employee’s April 24, 2008 claim on May 22, 2008.  The employee called in sick for a June 3, 2008 prehearing (footnote omitted).  The employee did not attend a prehearing held on July 22, 2008; the August 12, 2008 hearing was set at this prehearing on the employee’s ‘appeal’ and the employer’s petition to compel (footnote omitted).  

At hearing, the employer argued that the employee’s actions in avoiding her depositions have been dilatory in nature.  It argued that the employee’s actions have impeded its ability to prepare its defense.  The employer requested we compel the employee to attend her deposition within 30 days, or risk dismissal of her claims with prejudice.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

. . .

It is well settled that if a party unreasonably or willfully refuses to cooperate in the discovery process, AS 23.30.135 and AS 23.30.108(c) grant the Board broad discretionary authority to make orders which will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims (footnote omitted).  Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances. 

The Board finds that the employer is unduly prejudiced by the claimant’s actions.  The employee has a claim for medical treatment that dates back 16 years.   The claimant’s refusal to demonstrate even good faith compliance prevents the employer from making informed decisions regarding the issues surrounding the claim (footnote omitted).
In terms of a remedy for the employee’s conduct, the Board concludes that the term, ‘appropriate sanctions’ contemplate sanctions similar to those found in Civil Rule 37(b)(2) (footnote omitted).  Civil Rule 37(3) provides standards for imposing sanctions in civil cases. It states that the tribunal shall consider: 

(A) The nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose; 

(B) The prejudice to the opposing party;

(C) The relationship between the information the party failed to disclose and the proposed sanction; 

(D) Whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and 

(E)  Other factors deemed appropriate by the court or required by law.
The court shall not make an order that has the effect of establishing or dismissing a claim or defense or determining a central issue in the litigation unless the court finds that the party acted willfully.

Applying Civil Rule 37(b)(3) by analogy, the Board finds that the claimant has not complied with its previous written order.  The Board further finds that the employer has made numerous attempts to cooperatively schedule the employee’s deposition, and on every occasion the employee has failed to attend the scheduled deposition.  We find the employee’s conduct to be willful and dilatory in nature; furthermore we find her deposition testimony entirely material to her (emphasis in original) claim for additional benefits.  We find the prejudice to the employer to be extreme considering the employee’s 16 year treatment history.  Because the employer is not requesting the extreme sanction of dismissal of the employee’s claims at this time, or lesser sanctions, we find we need only address the employer’s request to compel her attendance at her deposition.  Based on the factors above, we conclude we will grant the employer’s petition to compel the employee’s attendance at her deposition.  We find no abuse of discretion is (sic) ordering the employee to attend her deposition within 30 days.  We order the employee to cooperate fully with the discovery and deposition process within 30 days, or we will consider dismissal with prejudice of the employee’s claim(s).  


ORDER

The employer’s petition to compel the employee’s attendance at her deposition is granted; the employee shall schedule and participate in her deposition within thirty days of this Decision and order.  The employee is warned any further dilatory actions may risk dismissal of her claim(s). 

Following the Board's September 26, 2000 D & O, Employer noticed Employee's deposition on September 30, 2008, for October 15, 2008.
  On October 5, 2008, Employee wrote the Board asking it to “reconsider”
 its decision.  Employee stated:

I've been sent numerous pre hearing dates that was (sic) scheduled on Saturdays.  I've had many dates that I couldn't show up for depositions.  My health is deteriating (sic) and its (sic) getting hard to get around.  I have been insulted by the insurance co.’s paid physician, and for that I'm considering a Law suit against Dennys, their insurance co. & the so called physician.

My doctor’s bills are going into collections and I've been trying to keep my own physician bills out of collections.  

I'd appreciate a reply.  thank (sic) you.

On October 15, 2008, Employer's counsel appeared for Employee's deposition.  After waiting approximately twenty-one minutes and seeing Employee did not appear for her deposition, Employer's counsel on the record stated:

The time is now 10:21, and Ms. Colrud has not appeared at the deposition.

At this time we have not received any telephone calls from her telling us that she is on her way here or anything else, so we are going to be going off record now, just noting the fact that she did not appear at the time and place of her deposition.

Consequently, on October 23, 2008, Employer filed another Petition requesting “dismissal” of Employee's claim and “imposition of a monetary sanction” based upon Employee's “failure to attend two Board-ordered depositions” and “her willful obstruction of discovery.”
  On October 27, 2008, the Board's previous Designated Chairman assigned to this case
 wrote the parties in respect to Employee's October 9, 2008 “petition” seeking reconsideration of the Board's September 26, 2008 decision.  Citing AS 44.62.540(a), the Board stated:

As today's date (October 27, 2008) is more than 30 days from our September 26, 2008 decision, the Petition for Reconsideration is considered denied.  You must attend your deposition within 30 days or risk dismissal of your claim with prejudice.

On October 31, 2008, Employer again noticed Employee's deposition for November 14, 2008.
 On November 14, 2008, Employer filed an Affidavit of Readiness for Hearing on its October 23, 2008 petition to dismiss and for sanctions.
  Employer's counsel appeared for Employee's deposition on November 14, 2008; Employee did not appear for her deposition.  

The parties were to attend another prehearing on January 29, 2009.  Employer's counsel appeared but Employee did not appear.  The issues listed included Employer's October 23, 2008 petition to dismiss.  According to the prehearing conference summary, the Board's Designee attempted to call Employee at her number of record, but only received a voicemail message.  The Designee left a message asking Employee to call back for the prehearing.  The Board's Designee stated it was “unclear” when the March 3, 2009 hearing date was set or whether it was supposed to be an “oral hearing” or a hearing on the “written record.”  The Board Designee set forth regulations in the prehearing conference summary upon which Employee could rely in preparation for the March 3, 2009 hearing.
 

On February 6, 2009, Employer wrote to the Board's Designee objecting to the January 29, 2009 Prehearing Conference Summary.  Employer noted Employee had failed to attend “numerous properly scheduled depositions,” the “last two of which” were “Board-ordered.”  Employer argued its petition to dismiss Employee's claim was based on Employee's failure to attend two Board-ordered depositions and “her willful obstruction of discovery,” grounds “broader” than those suggested in the Designee's Prehearing Conference Summary.

On February 10, 2009, we received an affidavit of service from Employer with numerous documents attached, including itemized billings for “appearance fees” for depositions to which Employee did not appear.  The fees and copy charges for these missed depositions total $337.80.

Employer filed another hearing brief dated February 23, 2009.  Attached to Employer's brief were copies of prehearing notices, statements put on the record at missed depositions, petitions, prehearing summaries, and other evidence in support of its claims.  Employer reiterated many of the arguments previously offered.  It asserted Employee had been “plainly warned” her failure to attend the Board-ordered deposition would “risk dismissal of her claim with prejudice.”  Employer alleged Employee engaged in a “pattern and practice” of “stalling and impeding discovery.”  Employer argued this case's facts rose to a level of “willfulness” sufficient to allow the Board to dismiss Employee's claims.  It also argued Employee should be ordered to pay the appearance and attorney's fees incurred trying to obtain her deposition.  Employer's counsel also filed an affidavit which states counsel’s bills since Employee's first failure to appear for a deposition in October 2007, totaled $7,439.50 in attorney's fees and $2,594.50 in paralegal fees.
  We find no itemization of attorney's fees or costs in the Board's file from Employer's counsel.

On March 3, 2009, at the appointed hour for Employee's hearing, Employer appeared through its attorney; Employee initially did not appear.  The Board's file showed notice mailed to Employee on February 2, 2009, both by regular and certified mail.
  The file shows no indication either notice came back as “undeliverable” or “refused.”  The Designated Chairman called Employee at her phone number of record, left a voicemail message, and asked her to call the Board's hearing room directly.  After deliberating briefly, the Board in its discretion decided to proceed with the hearing in Employee's absence.

Employer reiterated its arguments from its hearing briefs and asked the Board to dismiss Employee's claim “with prejudice” and “sanction” Employee approximately $10,000 in attorney’s fees and $337.80 in costs for its efforts made to obtain Employee's deposition over the last approximate year and one half.  In response to Board questioning, Employer stated it had not paid Employee any known benefits since its May 21, 2007 Controversion Notice.  Employer was aware of no medical record in respect to Employee since a February 8, 2007 report from Alaska Spine Institute.  Employer averred it was not aware from any source of any health problem suggesting Employee was incapacitated or hospitalized over the last several months.  Employer suggested there was no evidence to speculate Employee was incapacitated or hospitalized.  Employer agreed Employee's claim could be barred by the statute of limitations based upon its May 21, 2007 Controversion notice, if Employee took no action on her claim within two years of that date.
  

The Board specifically asked Employer if there was a “less severe sanction” that would protect the parties’ rights and interests in this case.  In response, Employer said “no” because Employee had ignored the Board’s “several warnings” her case would be dismissed if she did not give a deposition, Employee gave her “reasons” for not appearing in her prior “written communications” she filed with the Board, those reasons did not justify her refusal, she should not benefit by her failure to appear, and Employer did not need to wait for the statute of limitations to bar Employee's claim before it exercised its right to depose her.

Board member Repasky suggested the Board attempt to contact Employee one more time.  The Designated Chairman did so, and Employee answered the phone and thereafter participated fully in the hearing.  Employee testified to numerous distractions and difficulties in her life recently.  Specifically, Employee testified she had a “sick daughter,”  had “marital problems,” her medical bills and other bills were going to collection services,  she felt like she “needs to just give up,” felt the insurance company “ dumped her case,” she was “losing her home,” she did not know what a deposition was, she tried to obtain assistance from an attorney but felt he was not responsive to her inquiries and “dragged his feet,” she had an infection on her legs, her back was getting worse and this was causing symptoms to go into her legs, and her health was “deteriorating” generally.  However, Employee admitted she worked four to five days per week at Anchorage Daily News delivering newspapers with her daughter.  Employee explained she drove the vehicle while her daughter actually delivered the newspapers.

On Employer's cross-examination, Employee testified she did not appear for her prior depositions in part because she was “upset” with the insurance company’s doctor who she perceived had offended her.  She became so angry she did not “want to talk anybody” for awhile.  She denied she received “repeated” phone calls from Employer's attorney's office to schedule her deposition, pointed out her husband (with whom she has marital problems) frequently answers the phone, and admitted to having received a “couple of messages” from him concerning deposition scheduling.  Employee conceded she drives for her work four to five days per week, and goes to the doctor approximately once per month.

The Board explained its duty to inform injured workers on the procedure with which they can pursue their claims for benefits.  In that regard, the Board explained in some detail the purpose and function of a claimant's deposition.  After each portion of the explanation, Employee verbalized an affirmative understanding of the process.  Given that explanation, Employee testified she clearly understood now what a deposition was and its purpose, as well as her obligation to testify.  Upon the Board's direct questioning, Employee expressed “no objection” to giving a deposition within thirty days and advised “Thursday mornings” as the best time for her deposition, given her work schedule.  Notwithstanding Employee's willingness to attend a deposition, given the Board's further explanation, Employer reiterated its request the Board dismiss her claim with prejudice and sanction her with attorney's fees and costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. EMPLOYER'S REQUEST FOR DISMISSAL.

Employer relies in part upon AS 23.30.107 and AS 23.30.108 for its request we dismiss Employee's claim “with prejudice.”  For “discovery matters” concerning requests for “written authority” for release of written information, such as medical and rehabilitation information, our statute 
AS 23.30.107 provides employers with a simple mechanism for securing relevant evidence -- medical and otherwise.  The claimant must release all evidence “relative” to the claim pursuant to AS 23.30.107(a), which provides:

Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury.  The request must include notice of the employee’s right to file a petition for a protective order with the board and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury.
Thus, AS 23.30.107 provides statutory authority for an employer to discover specified information.  In general, in respect to objections to requests for “release of information,” 
AS 23.30.108 states:

(a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee's rights to benefits under this chapter are suspended until the written authority is delivered.

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board's designee, the board's designee has the authority to resolve disputes concerning the written authority.  If the board or the board's designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee's rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee's benefits under this chapter or forfeited unless the board, or the court determining an action brought for the recovery of damaged and under this chapter, determines that good cause existed for the refusal to provide the written authority.

In respect to enforcing the claimant’s obligation to provide written “release of information” pursuant to §107, AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

AS 23.30.115(a) provides, in part,

[T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.054(a) provides, in part:

The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Employer petitions for dismissal of Employee’s claim “with prejudice” based upon her failure to attend two Board-ordered depositions.  We find depositions are integral parts of a workers’ compensation case and may be used for discovery purposes.  We find AS 23.30.115(a) specifically provides for taking depositions in workers’ compensation claims.  However, we also find in construing our statutes we must have statutory authority to grant a party’s requested remedy for a witness’ failure to attend a deposition.  We find the context of §107 and §108 expressly apply to “written authority” for release of written information generally referred to with a “catch all” phrase as “discovery matters.”  We found no Board precedent supporting authority to dismiss an employee’s claim “with prejudice” for failure to attend a Board ordered deposition.

Pursuant to AS 23.30.108(c), the parties must “sign releases or produce documents, or both” if such will likely lead to evidence “relative” to the injury or “likely to lead to admissible evidence relative” to the injury.  We recognize the Alaska Supreme Court in civil cases encourages "liberal and wide-ranging discovery under the Rules of Civil Procedure."
  If it is shown informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  If a party unreasonably refuses to provide at least written authority for written information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders to insure parties obtain the relevant, written evidence necessary to litigate or resolve their claims.
   

We find AS 23.30.108(c) clearly provides the procedure and authority for the Board’s Designee to control written discovery issues and resolve “discovery disputes,” at least in respect to requests for “written authority” from the employee to the employer to obtain written discovery.  We find pursuant to AS 23.30.108(c), we have previously construed and interpreted those sections
 to say our Board Designee has responsibility to decide all discovery issues at the prehearing conference level.
   However, we are concerned with what we perceive as a lack of specific statutory authority for the Board to dismiss Employee's claim “with prejudice” for her failure to attend her deposition.  We find §107 and §108, which the Board used in prior cases to support similar sanctions, are those relied upon by Employer here.  We find neither of those statutes specifically mentions “deposition.”  On the other hand, we find for the reasons stated above, Employer has a right to depose Employee for discovery purposes.  Nevertheless, the statute authorizing a witness’ deposition limits itself to the testimony of the witness being “taken” by deposition “according to the Rules of Civil Procedure.”
  The statute says nothing of sanctions for a witness's failure to appear.  Moreover, the Rule of Civil Procedure specifically applicable to “taking” a deposition is Civil Rule 30.  Rule 30, among other things, sets forth when the deposition may be taken, how one may be compelled to attend it, general requirements such as recording methods, administering the oath or affirmation, objections, limitations on or terminating the testimony, duration, a deponent’s right to review and sign the deposition, certification of accuracy, and potential sanctions for failure to respond to a subpoena.
  

By contrast, we find the civil rule the Board has used to enforce sanctions is Civil Rule 37.  We find Rule 37 relates to a person's failure to “make disclosure” or “cooperate in discovery,” and provides a means whereby sanctions may be assessed.  We find one of those sanctions is establishing or dismissing a claim or defense in “willful” cases.  We further find a litany of lesser remedies and sanctions the court may apply given each case’s circumstances.  We question whether our statute provides authority for us to go beyond Civil Rule 30 and apply Civil Rule 37 when a party does not appear for a properly noticed deposition.

We recognize for many years the Board has exercised statutory authority derived from §107, §108 and §135 to control discovery, including dismissing a claim “without prejudice” for an employee's failure to attend the employee's deposition.
  We also find most of those cases in which the Board dismissed a claim also included a concurrent failure by the employee to produce documents or sign releases.  We are also mindful, however, the Alaska Workers’ Compensation Appeals Commission (AWCAC) has recently overruled well-settled Board decisional law involving other statutes.  For example, in Guy With Tools v. Thurston,
 the AWCAC rejected the Board’s decisions excluding medical evidence from the record as a sanction against the employee for unlawfully changing medical providers pursuant to AS 23.30.095(a):

The workers’ compensation statutes place certain boundaries on medical benefits. . . .  However, the statutes also preserve to the employee the right to choose an attending physician free of interference by any person.  The statute imposed on the employee an obligation to notify the employer of that choice . . .  and limits the number of times that choice may be exercised without employer consent. . . .  

However, if the employee fails to provide such notice, or neglects other notice requirements, the remedy is not the exclusion of evidence from the record. . . . 

. . .

We examined the board decisions cited to support the exclusion of evidence. Beginning in 1995, the board issued a series of decisions addressing sanctions for failure to comply with the notice and consent requirements of AS 23.30.095(a) and (e). . . .  The board in Sherrill found the employer had five physicians examine the employee over a 12 month period, and that the employee ‘did not consent . . . [and] was not aware of his right to withhold his consent.’ It acknowledged that AS 23.30.095(e) ‘does not specify what sanction should be imposed or action taken, if any, for violation of the provision,’ but found 

if the limit in AS 23.30.095(e) on changing physicians is to have any meaning, there must be some penalty imposed when an employer fails to obtain an employee’s consent. To hold otherwise would render the limit meaningless. . . .  We find the appropriate remedy for violation of the statute is to disregard the reports. . . . if we are to enforce AS 23.30.095(e), there must be some consequence or sanction imposed for its violation.

The board did not examine whether it had statutory authority to exclude medical evidence as a sanction for non-compliance, as opposed to other forms of sanction. It acted in the belief that some enforcement power was implied by the prohibition. . . . .

. . .

These cases initiated what has become a custom of the board. . . .  If the board wishes to adopt a rule excluding evidence improperly obtained, the board should consult with the department to develop and adopt such a rule by regulation.  Until then, we cannot support the blanket exclusion of medical reports solely because the reports were written by physicians chosen in excess of an allowable change.
The Board in the instant case did examine whether it had statutory authority to dismiss Employee's claim “with prejudice” when Employee fails to appear for a deposition.  As discussed in detail, supra, we question that authority.  Nevertheless, given our resolution of this case, we find it unnecessary to address the issue directly at this point.  

Early on Employee enlisted the aid of an attorney, which we find a reasonable thing to do when facing a deposition in a workers’ compensation claim.  We find, based upon Employee's hearing testimony stating her attorney did not return her calls and “dragged his feet,” and her surprise at learning how simple and routine a deposition was, her attorney did not provide adequate explanation of the deposition process.  We find Employee credible in this respect.
  We find no evidence the Board previously explained the deposition process to her.  Furthermore, we find on at least two occasions Employee either called or wrote, notifying the Board she was either on her way to a “doctor’s appointment” because of illness or had deteriorating health and was finding it “hard to get around.”  We find on numerous occasions Employee did not appear at properly scheduled prehearing conferences.  We further find on numerous occasions she failed to appear for her noticed deposition.  However, we also find Employee has had bouts with illness, family problems, financial difficulties, and appeared very discouraged in pursuing her claim.  We find Employee is a relatively unsophisticated claimant.  We base this finding upon her correspondence in the Board’s file, and her hearing testimony.  We find Employee did not understand the purpose and function of a deposition.  We find we have an affirmative obligation to advise injured workers how to pursue their rights, including advising them how to fulfill legal obligations in respect to their claims.
  We find after the Board explained this to her in detail, Employee had no objection to attending a deposition within thirty days and expressed full understanding of its purpose and her obligation to cooperate.  We find she was not adequately informed about depositions prior to hearing.

We further find Employee did not clearly understand the relationship between the employer's EME physician’s opinions, and perceived attitude toward her, and her obligation to fully cooperate in the discovery process regardless of his attitude or opinions.  We find once the Board explained this relationship to Employee, she understood her obligation to cooperate notwithstanding any slight or offense she may have taken from the EME’s alleged behavior or opinions.  We further find it is not unusual for unrepresented employees, or those represented by lay assistants, to have difficulty understanding the parties’ respective rights and responsibilities in respect to their claims.  We find Employee was not adequately informed about her obligation to cooperate notwithstanding issues with the EME.  Consequently, we conclude we will not dismiss Employee's claim at this time, provided she attends her deposition within thirty (30) days from this decision and order’s date.

Employer relies upon Erpelding v. R & M Consultants
 as support for its dismissal request.  In that case, the Board dismissed an injured worker's claim for failure to attend a deposition.  We find many similarities between Erpelding and the instant case.  For example, in Erpelding:

At hearing, the parties repeated the arguments made during the May 18, 2005 hearing on the same issue.  The employee argued that he should not be required to participate in a deposition where mental health issues could potentially be discussed, as he is not including a mental health injury as part of his claim.  The employer argued that it had continued to attempt to schedule and take the employee’s deposition, but that he had continued to refuse to participate.

Following the last hearing in this matter on May 18, 2005, the Board orally ordered the employee to cooperate in deposition scheduling.  The Board cautioned the employee that he should not wait for a written decision to participate in scheduling the deposition.  In its decision, the Board warned the employee that continued failure to cooperate with the deposition process could result in his claims being dismissed.

After the May 18, 2005 hearing, the employer again attempted to schedule the employee’s deposition.  The deposition was properly noticed; however, the employee again refused to participate.  The employee refused to participate for five reasons:  1) his intent to appeal the Board’s May 18, 2005 ruling;  2) the fact that he had not received a written decision from the May 18, 2005 hearing;  3)  the fact that the employer had controverted all benefits;  4) the fact that he wanted to confirm that the written ruling was the same as the oral ruling made during the May 18, 2005 hearing, and 5) his belief that the deposition scheduled was in conflict with the due process guaranteed to him under the Alaska Workers’ Compensation Act.

The employer subsequently filed its petition to dismiss on June 28, 2005, after the deposition did not occur.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Board has twice ordered the employee to participate in a joint deposition with the insurance carriers.  In Erpelding I, the Board upheld the determination of the Board Designee that the employee should participate in a joint deposition.  In Erpelding II, the Board reiterated its earlier decision that the employee should cooperate with scheduling a joint deposition.  In addition, the Board cautioned the employee not to wait for a written ruling before cooperating with deposition scheduling.

In Erpelding II, the employer requested that the Board dismiss the employee’s claims due to his persistent refusal to participate in a deposition.  Although the Board declined to dismiss the case at that time, it sternly cautioned the employee that he should participate in a deposition within thirty (30) days of the May 18, 2005 hearing.  In addition, the Board cautioned the employee that further refusal to participate in a deposition could result in his case being dismissed.

The Board dismissed the employee's claim.  In extreme cases, we long ago determined we have authority to dismiss claims if an employee “willfully” obstructs discovery.
  However, we find in Erpelding v. AWCB, R&M Consultants, Inc.,
 the Superior Court reversed and remanded the Board's dismissal of Mr. Erpelding's claim, for failure to make findings that a “lesser sanction” could not adequately protect the parties and deter discovery violations.
  We further find the Erpelding Board used much the same legal analysis used in the instant matter by our previous Board panel.
  In the instant case, because of the unusual and unique circumstances we have found, supra, we believe Employee is entitled to one more chance to provide a deposition in a timely fashion before we consider dismissing her claim.

II. EMPLOYER'S REQUEST FOR MONETARY SANCTIONS.

Employer also asked us to sanction Employee for failure to attend depositions by levying attorney’s fees and costs.  Employer sites Smith v. Cook Drilling,
 as support for its argument.  We find Smith distinguishable and decline to follow it for several reasons.  First, Mr. Smith did not appear at the hearing, filed no memorandum, and gave no explanation for the reasons he failed to attend his deposition.
  By contrast, in the instant case Employee testified telephonically giving her reasons for failure to attend her depositions.  Second, the Smith panel acknowledged: 

The Alaska Workers' Compensation Act contains no specific statutory provision concerning the reimbursement of costs for depositions when a party fails to appear.  Nevertheless, we still have the general responsibility to carry out the provisions of AS 23.30.115, and to protect the rights of all parties, in accord with 
AS 23.30.155(h).  

Third, we find no other worker's compensation decision, which to date, has followed the Smith line of reasoning.  Fourth, we find if it is questionable we have statutory authority to dismiss Employee's claim “with prejudice” for failure to appear at her deposition, we a fortiori lack authority to sanction the employee with Employer’s attorney's fees and costs for failure to appear.  We incorporate the discussion of our statutory authority to grant Employer's requested relief, supra, here by reference.  Consequently, we shall decline to impose attorney’s fees and costs on Employee at this time.

ORDER
1) Employer's petition to dismiss Employee's claim with prejudice is denied and dismissed.

2) Employer's request for an attorney fee and cost sanction against Employee is denied and dismissed.

3) Employee shall appear for and cooperate with her properly noticed deposition within thirty (30) days from this decision’s date.

4) If Employee does not appear for a properly noticed deposition within the next thirty (30) days, the Board retains jurisdiction to consider statutorily authorized sanctions against her on its own motion, which may include dismissing her claim with or without prejudice.

Dated at Anchorage, Alaska on March 19, 2009.
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� See Report of Occupational Injury or Illness dated June 28, 1992.


� See Compensation Report dated May 13, 1997.


� See Employee's May 9, 1994 and October 24, 1995 letter.


� See Worker's Compensation Claim dated May 30, 2007.


� See May 21, 2007 Controversion Notice.


� See July 2, 2007 Controversion Notice.


� See Employer's Answer dated July 2, 2007.


� See Prehearing Conference Summary dated September 12, 2007.


� See Employer’s October 5, 2007 Notice of Taking Deposition of Laura Colrud.


� See Prehearing Conference Summary dated December 20, 2007.


� See Employer’s Petition dated December 26, 2007 with attachment.


� See Employer’s December 26, 2007 Notice of Taking Deposition.


� See Prehearing Conference Summary dated January 23, 2008.


� See Prehearing Conference Summary dated April 8, 2008.


� See Employer’s February 5, 2008 Re-Notice of Taking Deposition.


� See Employer's February 6, 2008 letter to the Board's Designee.


� See Employer’s February 27, 2008 letter to the Board's Designee.


� See Employer’s March 11, 2008 Petition.


� See Employer’s March 11, 2008 Memorandum in Support of Petition for Board Order.


� See Employer’s Affidavit of Counsel dated March 11, 2008.


� The Board sees no explanation for the lengthy delay in issuing the Prehearing Conference Summary.


� See Employer's April 11, 2008 Notice of Taking Deposition of Laura Colrud.


� See Ms. Meshke’s April 14, 2008 letter.


� See Employee's April 24, 2008 Petition.


� See Janet Bailey's April 29, 2008 letter to Employee, with cross-copy to Employer.


� See Statement for the Record dated April 29, 2008.


� See Employer’s March 5, 2008 Petition.


� See Employer’s May 27, 2008 Affidavit of Readiness for Hearing.


� See Prehearing Conference Summary dated June 3, 2008.


� Id.


� See Employer's June 27, 2008 letter to Joireen Cohen.


� ARH is a commonly used Board abbreviation for Affidavit of Readiness for Hearing.


� See letter from Joireen Cohen dated July 9, 2008.


� See Hearing Notice dated July 11, 2008.


� See Employer’s Hearing Brief dated August 4, 2008, with attachments.


� There is no clear explanation in our record for why the issues morphed from those listed in the July 22, 2008 Prehearing Conference Summary (i.e., 1) Employer's petition to dismiss Employee's claim for failure to comply with a “discovery order,” and 2) Employee's “attempt to appeal” the Board's Designee's “discovery order”)  to a “petition to compel” Employee’s deposition testimony.  See 8 AAC 45.070(c).


� See Alaska Worker's Compensation Board Decision No. 08-0172 (September 26, 2008).


� See Notice of Taking Deposition of Laura Colrud dated September 30, 2008.


� We note this document was not entered into our system as a Petition for Reconsideration.


� See Employee's October 5, 2008 letter received at the Board's office on October 9, 2008.  A Board staff member faxed this letter to Employer's counsel on October 9, 2008; it otherwise bears no notice of service on Employer.


� See Statement of Counsel to the Scheduled Deposition of Laura Colrud dated October 15, 2008.


� See Employer's Petition dated October 23, 2008.


� The previous Designated Chairman is no longer in state service.


� See Notice of Taking Deposition of Laura Colrud dated October 31, 2008.


� See Affidavit of Readiness dated November 14, 2008.


� See Prehearing Conference Summary dated January 29, 2009.


� See Employer's February 10, 2009 Affidavit of Service, with attachments.


� See February 10, 2009 Affidavit of Counsel.


� See Hearing Notice dated February 2, 2009.


� See 8 AAC 45.070(f)(1).


� See AS 23.30.110(c).


� Except for one, subsequently reversed on appeal to the Superior Court.  See Erpelding discussion, infra.


� See Schwab v. Hooper Elec., AWCB Decision No. 87�0322 at 4, n. 2 (Dec. 11, 1987); citing United Services. Automobile Ass’n v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  


� See Brinkley v. Kiewit-Groves, AWCB Decision No. 86�0179 at 5 (July 22, 1986).


� See Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (Mar. 18, 1998).


� See for example Pratt v. Catholic Community Services, AWCB Decision No. 02-0232 (November 7, 2002); Groom v. State of Alaska, D.O.T., AWCB Decision No. 02-0139 (July 25, 2002); Yarborough v. Fairbanks Resource Agency, Inc., AWCB Decision No. 01-0229 (November 15, 2001).


� Smith v. CSK Auto, Inc., AWCAC Decision No. 002 (January 27, 2006).


� AS 23.30.115(a).


� Rule 30, Rules of Civil Procedure.  We also note in some very limited circumstances, this rule provides for fees and costs as a sanction for “delaying” or “impeding” a deposition that has already convened (30(d)(2)), “bad faith” participation (30(d)(3)), and failure to appear by the party noticing the deposition (30(g)(1-2)).


� See for example Nelson v. Klukwan, Inc. AWCB Decision No.  08-0081 (April 30, 2008) (Board ordered forfeiture of 43.5 days of benefits for failure by Employee to attend his deposition); Longenecker v. Colaska, Inc., AWCB Decision No. 08-0045 (March 7, 2008) (Employee's claim dismissed for failure to provide discovery and failure to appear at his deposition); Young v. Job Ready, Inc., AWCB Decision No. 08-0032  (February 27, 2008) (Employee's claim dismissed “without prejudice” for failure to attend his deposition); Bahr v. Job Ready, Inc., AWCB Decision No. 07-0327 (October 25, 2007) (Board dismissed Employee’s claim with prejudice where it was her desire to have it dismissed rather than attend a deposition.  However, Board noted “[d]ismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances”); Talcott v. Municipality of Anchorage, AWCB Decision No. 07-0247 (August 17, 2007) (Board dismissed Employee’s claim for failure to attend deposition for over one year and for failure to sign releases).  Erpelding v. R & M Consultants, AWCB Decision No. 05-0252 (October 3, 2005) (Board dismissed claim for Employee’s failure to attend deposition, but superior court reversed on appeal for consideration of lesser sanction).


� AWCAC Decision No. 062 (November 8, 2007).  





� Guys With Tools at 22-23.


� AS 23.30.122.


� Richard v. Firemen’s Fund Ins. Co., 384 P.2d 445, 449 (Alaska 1963) (“We hold to the view that a workmen's compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law”).


� AWCB Decision No.  05-0252 (October 3, 2005).


� See Erpelding at 2-3.


� See for example Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997); O’Quinn v. Alaska Mechanical, Inc., AWCB Decision No. 06-0121 (May 15, 2006). 


� Case No. 3AN-05-12979 CI (Alaska Superior Court, April 26, 2007).


� Id. at 17.


� See Erpelding at 3-5.


� We further note, assuming Civil Rule 37 applies to workers compensation cases, there may be lesser sanctions that could protect Employer adequately.  For example, the Board could order Employee's claim “stayed” until she appears and cooperates with a deposition.  See Civil Rule 37(b)(2)(C).


� AWCB Decision No. 02-0226 (October 30, 2002).


� Id. at 2.
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