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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                     Juneau, Alaska 99811-5512

	JEANNIE MAE EMANOFF, 

                                     Employee,

and,

GORDON SHEPRO, D.C.,

                                     Physician, 

                                           Applicants,

v.

WILDFLOWER COURT, INC.,


  Employer,

and

ALASKA NATIONAL INSURANCE COMPANY, INC., 

 
  Insurer,

                                            Defendants.                                                                                               
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FINAL DECISION

      AND ORDER

      AWCB Case No.  200400282
      AWCB Decision No.  09-0056  

      Filed with AWCB Juneau, Alaska

      on March 23, 2009.


On January 20, 2009, in Juneau, Alaska, the Alaska Workers’ Compensation Board (board) heard the employee’s claim for additional benefits.  The board also heard the claim of physician Gordon Shepro,  D.C., for medical services provided to the employee.  Neither the employee nor Dr. Shepro appeared at the oral hearing; each appeared pro se in their filings with the board.  Attorney Tom Batchelor represented the employer Wildflower Court, Inc., and its insurer Alaska National Insurance Company (employer).   After verifying that all parties had received proper notice, we proceeded with the hearing, and closed the record at the conclusion of the hearing. 

ISSUES
1. Should the board proceed with hearing the issues in the absence of the employee and the physician?

2. Are the employee’s and Dr. Shepro’s claims barred under AS 23.30.100?

3. Are the employee’s and Dr. Shepro’s claims barred under AS 23.30.105?

4. Are the employee’s and Dr. Shepro’s claims barred under AS 23.30.110(c)?

5.   Is the employee entitled to additional temporary total disability benefits?

6.   Is the employee entitled to additional medical benefits under AS 23.30.095(a)?

7.   Is the employee entitled to re-employment benefits under AS 23.30.041?

8.
Is Dr. Shepro entitled to additional payment for medical services provided to the employee under AS 23.30.095(a)?


SUMMARY OF THE EVIDENCE

I. MEDICAL AND PROCEDURAL HISTORY:

The employee, at age 22, while employed as a certified nursing assistant (CNA) reported injury to her lower back and upper legs on February 10, 2004, while transferring a resident of Wildflower Court, a nursing home in Juneau.
  The employee began to treat with Gordon Shepro, D.C. on February 17, 2004, who on report of cervical, thoracic and lumbar spasm, tenderness and articular fixation, with x-rays “positive for spinal misalignment,” diagnosed myofascitis, and sprain/strain of several cervical, thoracic and lumbar joints, as well as lumbar disc displacement/herniation.
  MRI of the lumbar spine performed on February 25, 2004 was read by Gordon T. Blair, MD of Bartlett Regional Hospital as revealing “asymmetric bulge or subligamentous herniation” at the L4/5 level, and a “linear subligamentous increase in signal in the posterior disc space compatible with annular tear . . .  associated with a mild posterior bulge.”
  We have no evidence that there was MRI of the cervical or thoracic spine in March of 2004.  On March 5, 2004, the employer filed a compensation report reciting initiation of temporary total disability (TTD) benefits on March 5, 2004 for the time period of February 18, 2004 and continuing, at the minimum weekly rate of $183 per week, reciting having received a “disability slip” on February 24, 2004.
  

On March 9, 2004, Dr. Shepro filed his initial physician’s report that did not release the employee back to work, described the predicted period of disability as uncertain, and included a treatment plan of “approx. 2 visits over the guidelines per week initially to help her to work ASAP, speed recovery and control.”
  In response to the prompting on the board’s form,
 Dr. Shepro described the treatment plan as follows:

See attached.  Yes, due to the nature of the injury it will be necessary to treat her approx. 2 visits over the guidelines per week initially to help return her to work ASAP, speed recovery and control pain as per national care standards.

In Block 34 of the form, Dr. Shepro responded: “See attached chart notes.”  Dr. Shepro attached a bill for services delivered on February 17, 18, 19 and 20, 2004, and a four-page Clinical Evaluation – Summary from February 17, 2004 which listed the body parts to be adjusted by zone (cervical, thoracic, lumbar, sacral), and ancillary modalities to be used (ice, mechanical traction, massage, ultrasound).
  The duration of planned treatments in excess of the board’s standard treatment frequency, the reasons for the needed treatment, and expected outcomes, were not described.

The employee was seen for an employer-sponsored independent medical examination (EIME) on April 23, 2004 by Steven J. Schilperoort, MD, whom quoted the employee reciting that she received “[a]n authorization of absence . . . indicating she is excused from all work indefinitely.”

On review of the MRI films, and after physically examining the employee, Dr. Schilperoort diagnosed “relatively significant degenerative disc disease” at L4/5 and L5/S1, and disagreed with Dr. Blair’s conclusion of subligamentous herniation, concluding a “typical degenerative disc bulge” at L4/5, and a “minimally protuberant” degenerative disc bulge at L5/S1.
  Dr. Schilperoort diagnosed possible lumbar strain, resolved; degenerative lumbar arthritis, and possible malingering.
  Dr. Schilperoort opined  no further treatment was indicated, that the employee “is DRE Category I with no permanent impairment of function,” that “[a]ny actual injury or any symptomatic aggravation of a pre-existing condition is fully resolved at this time,” and that she was capable of full, regular unlimited duty work as a Certified Nursing Assistant, without restrictions.
  On May 7, 2004, the employer controverted further TTD, medical treatment, and re-employment benefits based on Dr. Schilperoort’s EIME report.
  A compensation report filed that date indicated the employer made final payment to the employee on May 7, 2004.

According to Dr. Shepro’s records, the employee continued to treat with him after May 5, 2004, with additional treatments on 22 days over the next six months:


 

May 6, 7, 10, 12, 13, 18, 19, 21, 2004




June 1, 2, 17, 29, 30, 2004




July 20, 22, 2004




August 4, 2004




October 13, 18, and 22, 2004, and




November 16, 22, and 23, 2004

Dr. Shepro treated the cervical, lumbar and thoracic regions of the employee’s spine, without distinction as to proportions of time spent on either region.  Per Dr. Shepro’s billing records, the employer paid for medical services delivered up to May 5, 2004, with the last payment to Dr. Shepro made on June 1, 2004.
  Dr. Shepro prepared a total of seven Physician’s Reports.

The employee sought a re-employment benefits eligibility evaluation on or about May 10, 2004, but no action was taken on the request because the department lacked medical evidence predicting the employee’s inability to return to the CNA position.
  In attachments to two Physician’s Reports, Dr. Shepro opined in April and October 2004 that the employee might not be able to return to the CNA position.

On September 20, 2004, Dr. Shepro filed a claim, accompanied with a petition for payment, a Physician’s Report, and a Medical Summary with attached billing records and medical chart notes, showing services delivered from February 17, 2004 through August 4, 2004, with an arrearage asserted of $880 as of September 20, 2004.
  The body part injured was described as “lower back and upper legs,” while the nature of injury or illness was described as “cervical, thoracic and lumbar sprain/strain; myofascitis.”
  On October 15, 2004, the employer’s attorney appeared and filed an Answer, raising defenses under AS 23.30.095, 8 AAC 45.082 and 45.086.
  A pre-hearing conference (PHC) was held on October 19, 2004, reporting that the parties were working cooperatively to complete discovery and exploring amicable resolution of the dispute.  An additional PHC was set for November 18, 2004.
  We have no record evidence that this November 18, 2004 PHC was ever held.  
On November 29, 2004, Dr. Shepro filed an Interim Physician’s Report with an attached chart note that released the employee from further treatment, and released her to full work duty.  Dr. Shepro opined in the November 29, 2004 Physician’s Report that the employee was not permanently impaired due to the workplace injury.

Both our computer system and our paper record reflect no activity on the pending claim from October 19, 2004 until April 20, 2006.  On April 20, 2006, Dr. Shepro filed a second claim, identifying $1,195 in unpaid medical services incurred, including a medical summary, treatment notes and billing for services delivered for the additional time period from August 5, 2004 to November 23, 2004.
  The April 20, 2006 claim form was blank as to the description of body parts injured and nature of injury/illness.
  A petition to join this 2006 claim with the original 2004 claim was also filed on April 20, 2006.
   

On May 5, 2006, the employee filed her first claim in this proceeding, asserting injury to the “lower back,” seeking unspecified temporary total disability (TTD), unspecified medical costs, and unspecified medically-related transportation benefits.
  

On May 15, 2006, the employer answered Dr. Shepro’s April 20, 2006 WCC, asserting defenses under AS 23.30.110(c), AS 23.30.105, and again under AS 23.30.095, 8 AAC 45.082 and 8 AAC 45.086.
  On May 23, 2006, the employer answered the employee’s May 5, 2006 WCC, also asserting defenses under AS 23.30.110(c), AS 23.30.100, and AS 23.30.105, and cited to a controversion also dated May 7, 2004, which in turn cited and relied upon Dr. Schilperoort’s 2004 EIME report.
  Also on May 23, 2006, the employer filed a new controversion, based on
Dr. Schilperoort’s 2004 EIME report.

A PHC scheduled for October 24, 2006 did not take place as scheduled
 due to
the death of the Juneau Workers’ Compensation Officer (WCO) Bruce Dalrymple on October 18, 2006.
  A PHC scheduled for December 13, 2006 was attended only by the employer.
  

In response to the December 13, 2007 PHC Summary, Dr. Shepro’s office wrote the following in a letter dated January 11, 2007:

To whom it may concern, 

We are sorry to have missed the 12/13/06 Board Hearing regarding Ms. Jeannie Emanoff.  After notification that all board hearings were cancelled upon Mr. Bruce Dalrymple’s death we were never aware that most were rescheduled shortly thereafter. . . .  Please schedule a subsequent hearing to discuss the issues stated within the summary.  Thank you for your consideration.

Another PHC was noticed and held on March 15, 2007, which Dr. Shepro attended.
  On
March 23, 2007, Dr. Shepro filed an itemized statement showing services delivered on six days in October and November 2004, with additional chart notes.
 

On May 7, 2008, the employee filed an Affidavit of Readiness for Hearing on her May 12, 2006 WCC.  At a PHC held on October 27, 2008, the employee verbally amended her May 5, 2006 WCC to include a claim for re-employment benefits, and specified that her claim for medical benefits included the monies claimed by Dr. Shepro for his services delivered.
  The oral hearing, originally scheduled for January 13, 2009, was re-scheduled to January 20, 2009.
  U.S. Postal Service return receipts confirmed that Dr. Shepro and the employee received the November 24, 2008 PHC Summary and hearing notice that gave notice of the January 20, 2009 hearing.

All of the controversions filed by the employer describe the nature of injury or illness as “low back/upper legs.”

II.  ARGUMENTS OF THE PARTIES

Neither the employee nor Dr. Shepro submitted argument in support of their claims, either in writing or orally at the hearing.

A. The employer’s argument:

The employer’s argument was limited to oral points and authorities made at the short hearing.  The employer’s counsel argued that he had questions to pose to the employee and Dr. Shepro relevant to the defenses raised and the merits of the case, and expressed the view that his client was prejudiced by their unanticipated failure to appear at the hearing for questioning.  The employer agreed there was no valid defense under AS 23.30.100 as to lumbar injury, but argued the defense under AS 23.30.100 applied to any claim based on cervical or thoracic injury, for which no formal report of injury was ever filed.  The employer argued that after the employer’s May 2004 controversion, Dr. Shepro primarily treated the employee’s thoracic and cervical spine, and therefore Dr. Shepro’s claim for services delivered after May 5, 2004 were barred under AS 23.30.100.

The employer argued the employee’s May 5, 2006 claim was barred under AS 23.30.105, having been filed more than two years after the February 10, 2004 injury.  The employer did not argue that Dr. Shepro’s September 20, 2004 claim was barred under AS 23.30.105, and we did not hear a clear argument that the April 20, 2006 claim was barred under AS 23.30.105.

The employer’s counsel conceded that the first controversion filed after filing of a claim in the case, was dated May 23, 2006, and that the employee filed an ARH less than two years afterwards on May 7, 2008.  Thus the employer conceded that the employee’s claims based on lumbar injury, if not otherwise barred, were not defeated by Section 110(c).  Dr. Shepro never filed an ARH after the May 23, 2006 controversion was served on him.  By implication the board panel understood the employer’s argument to be that Dr. Shepro’s 2004 and 2006 claims were barred under AS 23.30.110(c).

The employer argued that, to the extent any of the claims survive the statutory time limit defenses, that the medical evidence showed a consensus of opinion that the employee experienced at most a lumbar strain, that was fully resolved by the time Dr. Schilperoort examined the employee on April 23, 2004, that services after that date primarily addressed the cervical and thoracic spine, and were not work-related conditions.  The employer argued that, after examination by Dr. Schilperoort, the employee had gone back to work for another employer, who was not identified in the oral argument.  The employer argued that the employee’s claim for re-employment benefits should be denied due to lack of evidence of permanent impairment.  The employer argued the employee’s and Dr. Shepro’s claims should be denied on their merits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. PROCEEDING IN THE ABSENCE OF THE EMPLOYEE AND DR. SHEPRO

8 AAC 45.070 provides:

(f)  If the Board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,

(1) Proceed with the hearing in the party’s absence and, after taking evidence decide the issues in the application or petition;

(2) Dismiss the case without prejudice;  or

(3) Adjourn, postpone, or continue the hearing.

8 AAC 45.070(a) provides, in pertinent part, as follows:

Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. 

8 AAC 45.060(e) requires service of notice of a scheduled hearing at least 10 days in advance of the hearing, without specification of the method of service.  AS 23.30.110(c) requires the board to give parties at least ten days’ notice of hearing, specifying notice either personally or by certified mail.  “Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address.”  8 AAC 45.060(b).

The employee and Dr. Shepro did not appear at the hearing, but the employer appeared.  The board finds that Dr. Shepro had actual notice of the hearing scheduled for January 20, 2009, given at the pre-hearing conference that he attended on November 25, 2008.  The board finds that both the employee and Dr. Shepro received written notice through the timely service of the PHC summary and the board’s standard written hearing notice by certified mail, with the return receipt received back by the board indicating successful mailing to each.  Since the employer appeared and was ready to proceed, the board panel elected to proceed with the oral hearing despite the absence of the employee and Dr. Shepro.  No evidence was received at the oral hearing, however, only the argument of the employer’s attorney.  As set forth below, we find that the written record is adequate to resolve certain issues under 8 AAC 45.070(f)(1).  As to all other issues, we shall dismiss the employee’s and Dr. Shepro’s claims without prejudice under 8 AAC 45.070(f)(2), with instruction that should either Dr. Shepro or the employee file a new claim on the same facts, that the matter be scheduled first for a hearing for the claimant to show good cause for failing to appear at the
January 20, 2009 hearing.

II. DEFENSE UNDER AS 23.30.100:

AS 23.30.100(a) provides:

Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and the employer.

The employer conceded at hearing that, as to services delivered for injury to the lumbar spine, there is no defense under AS 23.30.100.  We have reviewed the claims, and we did not find the employee or Dr. Shepro to have specifically listed injury to the cervical or thoracic spine as a basis for their claims, although there is evidence that Dr. Shepro treated cervical and thoracic spine complaints.  The employer’s controversions were clearly focused on the reported injury to the lumbar spine.  Even though the original report of injury and claims assert injury to the employee’s legs, the medical records showed any injury to the legs was temporary and a sequel to lumbar injury.  We find Dr. Shepro’s treatment notes ambiguous as to whether he viewed the cervical and thoracic spine complaints as caused by the original lumbar spine injury (for which he clearly expressed opinion on work causation), or as independently-caused complaints.  We find no basis in the record for the employer’s argument that Dr. Shepro’s treatment after May 5, 2004 was “primarily” for the cervical and thoracic spine.  We find that Dr. Shepro treated the employee’s lumbar spine on each date for which he claimed payment.  Because we find timely written notice of injury to the lumbar spine was given, we conclude that neither the employee’s nor the employer’s claims based on injury to the lumbar spine are barred under AS 23.30.100.

The employee and Dr. Shepro failed to appear at the oral hearing, however, at which their testimony very likely would have clarified the basis for their claims, especially the testimony of Dr. Shepro.  We find that, given the magnitude of TTD and medical benefits at stake, it was a reasonable expectation of the employer that the cross-examination of the employee and Dr. Shepro at hearing would have been the most efficient method for resolving the factual ambiguities of the claims.  We find and conclude that it would be a violation of due process of law to proceed to the merits of the employer’s Section 100 defense, as to claims based on injury to the thoracic or cervical spine, with the employer having been effectively denied its right of cross-examination by the failure of the employee and Dr. Shepro to appear at the oral hearing.
  Accordingly, we shall dismiss the employee’s claims without prejudice, without ruling on the merits of the employer’s Section 100 defense as to TTD, medical benefits, or re-employment benefits based on injury to the thoracic or cervical spine.


III.  DEFENSE UNDER AS 23.30.105(a):

AS 23.30.105 provides, in relevant part: 

(a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, . . . except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215. . . .

 (b) Failure to file a claim within the period prescribed in (a) of this section is not a bar to compensation unless objection to the failure is made at the first hearing of the claim in which all parties in interest are given reasonable notice and opportunity to be heard.

8 AAC 45.050(e) provides, in part:

Amendments.  A pleading may be amended at any such time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .

Our regulation at 8 AAC 45.050(e) provides for amendments to pleadings, including claims.
  That regulation specifically provides that amendments will relate back to the claim for the “occurrence” out of which the benefit arose.   Sometimes amendments redefine benefits claimed earlier, and sometimes claim new entitlements to benefits arising from new circumstances and occurrences.  When newly asserted benefits arise out of new circumstances, the board has held that they can constitute a new claim and begin a new time period, although the requirement that a claim be a writing signed by the claimant has been interpreted by the Alaska Workers’ Compensation Appeals Commission to require that a verbal amendment of a claim should be related back to the original claim that was amended, for statute of limitations purposes.
  

In Summers v. Korobkin Construction,
 the Alaska Supreme Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim, and the procedure on claims is established in AS 23.30.110.
  In Morrison-Knudsen Co. v. Vereen,
 the Alaska Supreme Court found the purpose of this statute of limitations is to insure that employers are presented with a claim sufficiently contemporaneously with the time of injury to give the employer a reasonable, timely opportunity to investigate and defend against the claim.
  The Alaska Supreme Court noted in Justice v. RMH Aero Logging, Inc. that “AS 23.30.105(a) permits claims within two years after the date of the last payment of workers’ compensation benefits paid without an award.”
  

Dr. Shepro’s 2004 claim is clearly timely under AS 23.30.105(a).  He submitted this claim during the same year as the injury.  A defense under AS 23.30.105(a) is plausible as to Dr. Shepro’s claim dated April 20, 2006, and as to the employee’s claim dated May 5, 2006, including her verbal amendment of her claim at the October 27, 2008 PHC, since each claim was filed more than two years after the date of injury.  

However, we find that the date of last payment of benefits to Dr. Shepro occurred on June 1, 2004, when the doctor records receiving payment for services delivered through May 5, 2004.
  We find that Dr. Shepro’s April 20, 2006 claim was filed within two years of this last payment made without an award.  We therefore conclude under AS 23.30.105(a) and the Justice v. RMH Logging case that Dr. Shepro’s April 20, 2006 claim is not time-barred under AS 23.30.105(a).

Similarly, we find the date of last payment of benefits to the employee was on May 7, 2004,
 and we find that the employee’s May 5, 2006 claim was just barely filed within two years of the date of the last payment received without an award.  We therefore find the employee’s claim based on lumbar spine injury is not time-barred under AS 23.30.105(a).  We also conclude that the employee’s amendment of her claim for re-employment benefits, and to include Dr. Shepro’s bills, related back to the date of her original claim of May 5, 2006, under our regulation.
   Thus we find that neither Dr. Shepro’s 2004 nor his 2006 claim, nor the employee’s 2006 claim, as based on lumbar injury, are barred by AS 23.30.105(a).  

As with the defenses under Section 100, we decline to make findings of fact or rulings of law on any claims based on cervical or thoracic injury, and dismiss the employee’s claims without prejudice, reserving the employer’s right to raise the Section 105 defense anew with regard to any newly filed claim based on cervical or thoracic injury.


IV.  DEFENSE UNDER AS 23.30.110(c)
AS 23.30.110 (c) provides, in part, “[I]f the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”  

The time limit of AS 23.30.110(c) was recently held in Kim v. Alyeska Seafoods, Inc. to be “directory,” meaning that “strict compliance . . . was not required,” and that the statute will not bar a claim if there has been “substantial compliance” with it.
  The Court in Tipton v. ARCO Alaska, Inc.,
 noted that the defense of statute of limitations is “generally disfavored,” and that neither “the law [n]or the facts should be strained in aid of it.”
  In Bailey v. Texas Instruments, Inc.,
 the Alaska Supreme Court held that an earlier claim for medical benefits could be barred by operation of AS 23.30.110(c), while a newer claim for different medical benefits, based on different, more recent medical expenses incurred after the filing of the barred claim, could survive.   In University of Alaska Fairbanks v. Hogenson, applying Bailey but not informed by the Kim decision, the Commission found that, for continuing benefits such as TTD, a new claim for benefits may arise despite the statutory bar to benefits under an earlier-filed claim if based on new facts or for a different benefit.
  After being adequately informed of the 2-year deadline, 
AS 23.30.110(c) requires a claimant to prosecute his or her claim in a timely manner.  The board’s filing of the first controversion submitted by the employer, after a claim has been filed, starts the two-year time limitation contained in AS 23.30.110(c) on when the claimant must submit a request for a hearing.

Here, the first controversion of record, filed after a claim had been filed, was dated May 23, 2006, and was filed by the board on May 25, 2006.  The employee filed an Affidavit of Readiness for Hearing on May 7, 2008, less than two years after the May 5, 2006 filing of the employer’s controversion.  Thus the board finds and concludes the employee’s claims based on injury to the lumbar spine, including her oral amendment to add re-employment benefits and additional medical benefits,
 are not time-barred under AS 23.30.110(c).  

We next address whether AS 23.30.110(c) bars Dr. Shepro’s claims that he filed on
September 22, 2004 and April 20, 2006 due to his failure to file an ARH within two years of the employer’s May 23, 2006 controversion, which recites it was copied to him.  We find that Dr. Shepro’s claims are not time-barred because of the January 11, 2007 letter from Dr. Shepro’s office, Alliance Chiropractic.  Although the January 11, 2007 letter confused the PHC with a “hearing,” the letter is clear that the doctor thought he had missed a hearing, expressed remorse at missing the hearing, and asked the board to “[p]lease schedule a subsequent hearing….”  The rest of the record makes it clear to us that Dr. Shepro was attempting to get his claim heard.  We find the January 11, 2007 letter and the rest of our file showing Dr. Shepro’s repeated supplying of billings and medical records, shows an effort to be heard on his claim rather than abandonment.  We find, under Kim, that the January 11, 2007 letter is in substantial compliance with the request for a hearing under the directory mandate of AS 23.30.110(c), was filed with the board within two years of the employer’s May 23, 2006 controversion, and we find and conclude that Dr. Shepro’s claims based on injury to the lumbar spine are not time barred under that AS 23.30.110(c).

To the extent that the employee’s or Dr. Shepro’s claims are based on injury to the cervical or thoracic spine, however, we find that it would be a violation of due process to reach the merits of the Section 110(c) defense with the employer’s cross-examination having been frustrated by the failure of the employee and Dr. Shepro to appear at the oral hearing.  Accordingly, we shall dismiss the employee’s and Dr. Shepro’s claims without prejudice, reserving the employer’s right to raise the Section 110(c) defense anew in any subsequent proceedings.

V.  MERITS OF THE EMPLOYEE’S CLAIMS


a.  The Presumption of Compensability

The injured worker is afforded a presumption that all the benefits she seeks are compensable.
  AS 23.30.120(a) states, in relevant part, as follows: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.

The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the claimed treatment or disability and her employment.  For the purpose of determining whether the preliminary link has been established, we do not assess the credibility of witnesses.
  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the board examines the employer’s evidence in isolation.

There are two methods of overcoming the presumption of compensability:  (1) presenting substantial evidence that provides an alternative explanation which, if accepted, would show that the need for treatment or disability is not related to the employee’s work; or (2) directly eliminating all reasonable possibilities that work was a factor in causing the disability or that treatment is reasonable and necessary for a work-related condition.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  Therefore, the board defers questions of credibility and the weight to give the employer's evidence until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles her to benefits.

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the trier of fact that the asserted facts are probably true.
 

In this case, we find sufficient written record evidence to rule on the employee’s claim for
re-employment benefits, where the written record clearly establishes ineligibility for that benefit.  As to the other claims for benefits, we find and conclude that it would be a violation of due process of law to award further benefits on the employee’s claims for additional TTD and medical benefits, and Dr. Shepro’s claims for payment for his services after May 5, 2004, based on the written record alone, because the employer’s right to cross-examine the claimants on their claims at the oral hearing was frustrated by the claimants’ failure to appear.
  We shall dismiss without prejudice the employee’s claims for additional TTD and medical benefits, and
Dr. Shepro’s claims for additional payment, reserving the employer’s defenses including those raised under AS 23.30.100, AS 23.30.105, and AS 23.30.110(c) that are based on injury to the cervical or thoracic spine.  Although we have rejected the employer’s defenses under
AS 23.30.100, AS 23.30.105(a), and AS 23.30.110(c) as to the employee’s and Dr. Shepro’s claims based on lumbar spine injury, we decline to otherwise address the merits of those claims.  Instead, we shall dismiss those aspects of the claims “without prejudice,” meaning the claimants may re-file the claims, and the employer may raise any defenses, other than the defenses which we have resolved in this decision,
 with the caveat that any future filing of a claim based on the same operative facts may be subject to a renewed defense under AS 23.30.105, or under the doctrine of laches.
  We proceed to ruling only on the merits of the claim for re-employment benefits.



b.  Re-employment benefits:

  At the time of the employee’s injury here, AS 23.30.041(c) provided in pertinent part:  

If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. . . .  

The prerequisites for qualifying for an eligibility evaluation under subsection AS 23.30.041(c) are: (1) a compensable injury; (2) the possibility that the injury may permanently preclude return to work at the occupation at the time of injury; (3) a request by the employee for an eligibility evaluation within 90 days after giving notice of the injury; and (4) if notice is not given within 90 days, the RBA must find there is an unusual and extenuating circumstance that prevented the timely request.
  Usually, the Rehabilitation Benefits Administrator (RBA) determination whether to order an eligibility evaluation, is presented to us for review.  However, if the record clearly fails to establish the elements of a claim for benefits, we believe a remand for a determination would be futile.
  We apply the same presumption analysis for re-employment benefits as for other claims.

Here, we find the evidence definitive that the employee’s injury did not “permanently preclude” her return to work as a CNA.
  Thus we find the employee failed to meet her burden at the initial phase of the analysis.  Second, even assuming the contrary, we find Dr. Schilperoort’s EIME report rebuts the employee’s claim for re-employment benefits.  We find that the employee was fully released to return to her former work by her physician, without opinion of permanent impairment, in October 2004.  And so we find, in the alternative, at the third phase of the presumption analysis that the preponderance of the evidence (Dr. Shilperoort’s opinion, coupled with Dr. Shepro’s ultimate opinion) shows that the employee was not permanently impaired due to lumbar injury.  We find that the record supports the RBA’s decision to decline to refer for an eligibility evaluation.  We find that further remand to the RBA would be futile.  We shall deny the employee’s claim for re-employment benefits based on lumbar injury, with prejudice.

ORDER

1. The employer’s defenses under AS 23.30.100, AS 23.30.105, and AS 23.30.110(c) against the claims of Dr. Shepro and the employee based on lumbar spine injury are denied and dismissed, with prejudice;

2. The employee’s claim for re-employment benefits based on lumbar injury is denied and dismissed, with prejudice;

3. Except for those issues resolved by the preceding paragraphs, the employee’s and
Dr. Shepro’s claims are dismissed without prejudice under 8 AAC 45.070(f)(2), reserving ruling on any defenses the employer may raise on any newly filed claim, including defenses
under AS 23.30.100, AS 23.30.105, and AS 23.30.110(c), on claims based on injury to the thoracic or cervical spine; 

4. Should the employee or Dr. Shepro file any other claim against this employer, the claim shall be filed with the same case number, or if filed with a different case number, shall be consolidated with this case, and a preliminary hearing shall be set for the claimant to show whether there was good cause for failure to attend the January 20, 2009 oral hearing.

Dated at Juneau, Alaska on March 23, 2009.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.   If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
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� 2/17/04 ROI at Block 14 (listing injury to “lower back upper legs”).


� 3/9/04 G.L. Shepro, DC, Physician’s Report - Initial (filed 3/11/04), at Blocks 18 and 21, with attached 2/17/04 G.L. Shepro, DC, Clinical Evaluation/Summary, at page 3 (filed 3/11/04).


� 2/25/04 G.T. Blair, MD, Report of MRI Lumbar Spine (filed 4/8/04). 


� 3/5/04 Compensation Report (filed 3/8/04), at Blocks 15.b, 16.h, and 17.a through .f, 20.a & .b.


� 3/9/04 G.L. Shepro, DC, Physician’s Report (filed 3/11/04).


� The Physician’s Report Form 07-6102(Rev. 8/95) at Block 33 directed: “If the number of treatments will exceed Board’s frequency standards, state the objectives, modalities, frequency of treatment, and reasons for frequency of treatments.  Continue treatment plan on reverse if necessary.”


� 3/9/04 G.L. Shepro, DC, Physician’s Report (filed 3/11/04) and attachments.


� Id.


� 4/23/04 S. Schilperoort, MD, EIME Report, at page 5 (filed 5/12/04).


� Id. at page 6.


� Id. at 10.


� 5/7/04 Controversion Notice (filed 5/12/04).


� 5/7/04 Compensation Report (filed 5/12/04).


� 9/20/04 Alliance Chiropractic Health Center, Billing, attached to 9/20/04 G.L. Shepro, DC, Physician’s Report (filed 9/22/04); see also 8/17/06 Alliance Chiropractic Health Center, Billing (filed 8/18/06).


� 3/9/04, 4/6/04, 5/21/04, 9/20/04, 10/19/04, 11/23/04, 4/20/06 Dr. Shepro Physician Reports and attachments.  





� 3/8/04 A. Steele, Adjuster, Alaska Nat’l Ins. Co., to J. M. Emanoff (filed 5/12/04)(with marginalia by the employee); [Undated, unsigned] Request for Eligibility Evaluation for Reemployment Benefits (filed 5/10/04 in Juneau; filed 5/13/04 in Anchorage); 5/20/04 F. Stoll, Workers’ Compensation Tech., AWCB, to J.M. Emanoff.


� Dr. Shepro signed a disability form that stated, “I have serious doubts that she will ever be able to return to the job he was injured on [sic].  It is likely she would be even injured worse.”  4/1/04 G. Shepro, DC, Program Medical Report on Incapacity (filed 4/8/04), attached to 2/25/04 G. T. Blair, MD, Report of MRI, Lumbar Spine (filed 4/8/04).  Dr. Shepro also stated in October 2004 that “[s]he is unable to go back to her former job or a similar job at this time.  Vocational rehabilitation may be needed.”  10/15/04 G.L.Shepro, Re-evaluation Summary, at page 3, attached to 4/20/06 Medical Summary (filed 4/24/06).


� 9/20/04 Workers’ Compensation Claim (WCC), Petition, Physician’s Report, and Medical Summary (each filed 9/22/04).


� 9/20/04 WCC, at Blocks 14-15.


� 10/15/04 Entry of Appearance; 10/15/05 Answer, at p. 1, para. 2 (both filed 10/19/04).


� 10/19/04 PHC Summary (served 10/20/04).


� 11/23/04 G.L. Shepro, DC, Re-evaluation Summary, at page 3 (under Assessment and Plan), attached to 11/23/04 G.L.Shepro, DC, Physician’s Report, at Block 29 (filed 11/29/04).


� 4/20/06 G.L. Shepro, DC, Medical Summary, Block 1 (filed 4/24/06); 4/20/06 WCC (filed 4/24/06; served 4/25/06); 4/20/06 Petition (filed 4/24/06).  The notice of service by the board of the WCC recited that it was served by certified mail, return receipt requested, and received by the employer’s attorney on 4/25/06.  U.S.P.S. Form 3811 (“green card”) filed 4/27/06.  


� 4/20/06 G.L. Shepro WCC, Blocks 14, 15.


� 4/20/06 Petition (filed 4/24/06).


� 5/5/06 WCC (by J. M. Emanoff)(filed 5/5/06).


� 5/15/06 Answer (filed 5/17/06).


� 5/23/06 Answer (filed 5/25/06); 5/7/04 Controversion.


� 5/23/06 Controversion (filed 5/25/06).


� 9/7/06 PHC Notice (scheduling PHC for 10/24/06).


� We take administrative notice of the date of Mr. Dalrymple’s death.  E.g., 10/25/06 Juneau Empire, Obituary for Bruce Dalrymple, at: � HYPERLINK "http://www.juneauempire.com/stories/%0b102506/obi_20061025022.shtml" �http://www.juneauempire.com/stories/�102506/obi_20061025022.shtml� (printed and filed 1/20/09).


� 12/13/06 PHC Summary (served 1/3/07)(reciting appearance only by Mr. Batchelor and an adjuster for the insurer).  The employee was served with notice of the pre-hearing at the Dudley Street address; the notice was returned undelivered. 12/1/06 Returned envelope with 11/28/06 PHC Notice.  The employee’s May 2006 claim listed a different address in Juneau, on Valley Boulevard, but it appears no change of address form was filed, and both the employer and the Division missed the fact of this change of address from May 2006 to October 2008.  See generally all certificates of service on file between May 2006 and October 2008, reciting service on the employee at the former Dudley Street address, many of which were returned undelivered.


� 1/11/07 Alliance Chiropractic, Letter to AWCB (filed 1/16/07).  This letter was copied to the insurer, but not to the employer’s counsel.


� 2/20/07 PHC Notice (for 3/15/07 PHC); 3/15/07 PHC Summary (served 3/23/07).  The employee’s copy of the notice of this PHC was, again, addressed to the Dudley Street address, was returned undelivered, and the employee did not attend the PHC.


� 3/19/07 G.L. Shepro, DC, Billing Statement, with attachments (filed 3/23/07).


� 10/27/08 PHC Summary (served 10/28/09).


� Id.; 11/4/08 R. Briggs, HO, Notice of cancellation of hearing and of setting of PHC; 11/10/08 PHC Notice; 11/24/08 PHC Summary (served 11/25/08)(setting oral hearing for 1/20/09).


� U.S. Postal Service, Form 3811 (“Green Card”), Items 7003-1010-0002-5515-6293 (employee)(filed 12/1/08); 7003-1010-0002-5515-6316 (Dr. Shepro)(filed 11/28/08).


� 4/1/04, 5/7/04, 5/23/06 Controversions, at Block 12.


� See generally 1/20/09 Hearing Proceedings (argument of Mr. Batchelor).


� See, e.g., Taylor v. King Steel, Inc., AWCB Dec. No. 88-0169 (June 22, 1988)(after employee’s failure to appear for hearing despite proper service of notice, dismissing without prejudice under 8 AAC 45.070(c), with instruction for setting show-cause hearing prior to any other proceedings on any subsequently-filed claim).


� See Employers Comm’l Union Ins. Group v. Schoen, 519 P.2d 819, 824 (Alaska 1974)(failure to conduct discovery is not waiver of right to cross-examine).


� 8 AAC 45.050(b)(1)&(e).


�Kuukpik Arctic Catering, LLC v. Harig, AWCAC Dec. No. 038 (Apr. 27, 2007), questioning Harig v Kuukpik Arctic Catering L.L.C., AWCB Decision No. 06-0313 (Nov. 24, 2006)(verbal amendment at pre-hearing conference held to be a new claim for purposes of AS 23.30.110(c)).  See also Morgan v. Alaska Reg. Hospital, AWCAC Dec. No. 035 (Feb. 28, 2007)(affirming relation back of verbal amendment of claim to date of original written claim); Hornbeck v. Interior Fuels Co., AWCB Dec. No. 08-0072 (Apr. 17, 2008), at page 4 (applying the relation back doctrine).


� 814 P.2d 1369 (Alaska 1991).


� 7 Arthur Larson & Lex K. Larson, Workers' Compensation Law, Sec. 126.13[4], at 126-81 (2002).


� 414 P.2d 536 (Alaska 1966).


� Id., at 538.


� 42 P.3d 549, 556 (Alaska 2002).


� E.g., 9/20/04 Alliance Chiropractic, Billing at page 2 (reciting payment on 6/1/04), attached to 9/20/04 Physician’s Report (filed 9/22/04).


� 5/7/04 Compensation Report, at Block 17.a, reciting payment of TTD on 5/7/04.


� 8 AAC 45.050(e).


� Kim v. Alyeska Seafoods, Inc., 197 P.3d 193,197 (Alaska 2008).


� 922 P.2d 910, 912, 913 (Alaska 1996).


� Id. at 911); accord, Hornbeck v. Interior Fuels, AWCB Dec. No. 08-0072, at 4, n. 5 and accompanying text (Apr. 17, 2008).


� 111 P.3d 321 (Alaska 2005). 


� AWCAC Decision No. 074 (February 20, 2008) at 17.


� The board’s regulation, 8 AAC 45.090(a), provides that proceedings are commenced by “filing a written claim or petition.”  In turn, a claim is defined by 8 AAC 45.090(b)(1) as “a request for compensation, attorney’s fees, costs or medical benefits . . .under the Act.”


� 8 AAC 45.050(e) (amendment of pleading relates back to date of the original pleading, if arising out of same conduct, transaction or occurrence).


� Kim, supra, 197 P.2d at 198.


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d 471, 473-474 (Alaska 1991).


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


� Louisiana Pacific Corp., at 1381  (quoting Burgess Construction, 623 P.2d at 316).  See also, Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


� Veco, 693 P.2d at 869.


� DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation board, 805 P.2d 976, 977 (Alaska 1991).


� Wolfer, 693 P.2d at 871.


� Miller, 577 P.2d 1044.


� Id. at 869.  


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


� Koons, 816 P.2d 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� See Schoen, supra, 519 P.2d at 823-24.


� Our regulation at 8 AAC 45.070(f)(3) provides a third alternative of adjourning, postponing, or continuing the hearing, but we received no request from either claimant to do so, nor do we find good cause in the record for following this third alternative responding to the claimants’ failure to appear at the hearing.  See 8 AAC 45.074(b).


� E.g., Irby v. Fairbanks Gold Mining, Inc., ___ P.3d ___ (slip. Op. Mar. 20, 2009), at pages 7-15 (discussing equitable doctrines applied to statute of limitations under AS 23.30.105).





� E.g., Lowery v. Shaan Seet, Inc., AWCB Dec. No. 05-0002 (Jan. 4, 2005), at page 11, citing Light v. Sealaska Corp., , AWCB Dec. No. 89-0210 (Aug. 18, 1989).


� See Municipality of Anchorage v. Faust, AWCAC Dec. No. 078, at page 23, n. 73 and accompanying text, quoting Irvine v. Glacier Gen. Constr., 984 P.2d 1103, 1104 (Alaska 1999)(conclusive outcome demonstrated by record on appeal militated against remand).


� E.g., Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991)(applying presumption analysis to claim under AS 23.30.041(c)).


� As noted in the summary of the medical history, Dr. Shepro on November 23, 2004 released the employee “to full work duty” with an opinion of no permanent impairment.  11/23/04 G.L. Shepro, DC, Re-Evaluation – Summary, at page 3 (releasing to full work duty), attached to 11/23/04 Physician’s Report (filed 11/29/04), at Block 29 (opining no permanent impairment), thereby negating earlier opinions that the employee might have been precluded from return to work as a CNA.
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