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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SHEILA K. IVINS, 

                                                  Employee, 

                                                        Claimant     

                                                   v. 

BROWN JUG, INC.

                                                  Employer,

                                                   and 

COMMERCE AND INDUSTRY

INSURANCE COMPANY,

                                                  Insurer,

                                                        Defendants.
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)
	        INTERLOCUTORY

        DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  200802491
        AWCB Decision No.  09-0060
         Filed with AWCB Anchorage, Alaska

         on March 25, 2009


The Alaska Workers’ Compensation Board (Board) issued its Final Decision and Order in this matter, AWCB Decision No. 09-0027, on February 6, 2009, and its Decision and Order on Reconsideration and Modification, AWCB Decision No. 09-0043, on February 27, 2009.  In AWCB Decision No. 09-0043, the Board allowed the parties to brief an issue raised sua sponte by the Board:  Shall the Board award late payment penalties and interest to those entities providing medical services to the employee in connection with her work injury in February, 2008?  Mr. Steven Nelson represents the employer and insurer (collectively, “employer”).  The employee represents herself.  On March 6, 2009, the employer filed its legal memorandum addressing the issue of late payment penalties and interest for medical providers.  The employee filed no legal memorandum.  Medical providers have not yet been joined in this proceeding.  We closed the record on March 9, 2009, and considered the matter on the written record when we next met on March 24, 2009.

ISSUE

Shall the Board award a late payment penalty under AS 23.30.155(e), and interest under 
AS 23.30.155 (p), to those entities providing medical services to the employee in connection with her work injury in February, 2008? 

CASE HISTORY AND SUMMARY OF THE EVIDENCE
We summarize here only those facts necessary to determine the sole issue before us, noted above.  A full recitation of the facts is set out in our Final Decision and Order, AWCB Decision No. 09-0027, and in our Decision and Order on Reconsideration and Modification, AWCB Decision No. 09-0043, and is incorporated herein by reference.

Employee was injured on or about February 6, 2008, as she stepped around a box, twisting her right knee, while working for Brown Jug, Inc. (Employer), a seller of beer, wine and liquor in Southcentral Alaska.   She completed her portion of the Report of Occupational Injury form (ROI) noting a work-related injury to her right knee.  The employer completed its portion of the ROI on February 15, 2008, acknowledging having received notice of Employee’s injury on February 8, 2008.
  

Employee first sought medical care from W. Laurence Wickler, MD, Orthopedic Surgeon, on February 14, 2008.  X-ray examination suggested “[t]orn medial meniscus versus chondrol lesion distal femur, right knee secondary to an industrial injury.”
  Dr. Wickler ordered a Magnetic Resonance Imaging scan (MRI), which took place at Alaska Regional Diagnostic Imaging, and which Lawrence P. Wood, MD interpreted on February 18, 2008.
  The MRI revealed a “[c]omplex tear with fragmentation involving the posterior horn and body of the medial meniscus…Linear tear of the body of the lateral meniscus.”
  Dr. Wickler performed an arthroscopy and arthroscopic debridement of the medial femoral condyle, and of the articular surface of the patella, right knee, at Alaska Surgery Center on March 17, 2008.
  Postoperatively, the employee engaged in physical therapy, was released for light duty work on April 4, 2008, and returned to work.
  

Employer filed a Controversion Notice on March 31, 2008, denying all benefits, based on a “chart review” conducted by Thad Stanford, MD, who concluded:

…Ms. Ivins was simply standing when she began having right knee pain.  Apparently you have been unable to get her past records with regard to her right knee…

You indicate that you were unable to get a history from her or medical records regarding her prior problems.

Given that she apparently did not sustain a significant injury at work, and her MRI shows significant prior problems, I can only conclude that any problem she has right now is related to her prior knee problems.

It is not uncommon for degeneration of menisci to occur after significant surgery, such as an anterior cruciate ligament repair.

To reiterate, absent any other information, the only conclusion is that the substantial cause of Ms. Ivins’ current right knee problem and need for surgery is due to prior difficulties. (Emphasis added).

 On April 8, 2008, Dr. Wickler provided the employee with a letter in response to the controversion: 

Ms. Ivins has been under my care.  She had an ACL reconstruction about fifteen years ago.  She was totally symptom free until her most recent injury at work which generated the knee (sic, need) for arthroscopic surgery and the findings at surgery are consistent with her history of injury and have nothing to do with her previous ACL reconstruction with the exception of there may be some minor wear characteristics on the medial femoral condyle that perhaps could be related to that previous injury, however, the major finding is, in my opinion, directly related to her most recent injury.

When Employer failed to withdraw its controversion notice, Employee filed her Workers’ Compensation Claim (WCC) on April 14, 2008, seeking temporary total disability (TTD) from March 17, 2008 (the date of surgery), through April 6, 2008 (following release for work); permanent partial impairment (PPI) “when rated;” medical costs, including surgery and physical therapy; and requesting a second independent medical evaluation (SIME).
  The employer filed an Answer to the WCC denying compensability, contesting TTD, PPI and medical costs, and reserving defenses pertaining to the SIME request.  On May 15, 2008, Dr. Wickler again wrote on Employee’s behalf:

Ms. Ivins has been under my care.  I carried out an anterior cruciate ligament reconstruction back in 1995 (sic, 1994).  She did very well post-op.  She has had absolutely no difficulty with her knee.  She had a workman’s (sic) comp injury that I saw her for with a twisting injury stepping around a box…the stepping around the box and twisting the knee is why she came to care.

It is my medical opinion that were it not for this particular injury, she would not have come to treatment at this time and also it is my opinion that this particular injury is a substantial factor in the symptoms that she was suffering at the time of her knee arthroscopy.

She does have some change which is somewhat chronic and could very well have to do with simply her previous injury and/or the passage of time, but the signs and symptoms that occurred at her work place accelerated her present symptoms and required her surgery.

After a stipulated SIME, Thomas L. Gritzka, MD, Orthopedic Surgeon, on September 4, 2008, concluded “The substantial cause of [Employee’s] right knee symptoms and need for medical treatment was the injury of 02/07/08.”
  When Employer continued to maintain its controversion, Employee amended her WCC on October 14, 2008, to include “penalty” in her claim for relief.
 The employer filed an Amended Answer on October 20, 2008, continuing to contest compensability of Employee’s claim, PPI, and asserting no penalty was due because it had timely controverted benefits on March 31, 2008.
   

The matter came on for hearing January 7, 2009.  At the start of the hearing Employer announced it would be mailing the employee a check in the amount of $1,584.18 for TTD and would be placing employee’s medical bills “in line for payment.” Employer asserted the hearing was no longer necessary.
  Employee disagreed, claiming she was owed more in TTD than Employer was offering.  Employer agreed the issue of penalty could also be heard.
 At the hearing’s conclusion, we found Employee’s claim compensable and ordered Employer to pay TTD for the period March 17, 2008 through April 6, 2008, in accordance with AS 23.30.185, as well as interest on late paid disability benefits under AS 23.30.155(p) and 8 AAC 45.142.  We ordered Employer to pay for all medical treatment associated with Employee’s February, 2008, work injury, including medical, surgical, pharmaceutical and physical therapy fees, pursuant to AS 23.30.095(a).  We denied and dismissed Employee’s claim for a compensation rate adjustment.
  We further found Employer’s March 31, 2008, controversion not supported by the substantial evidence required to overcome the presumption of compensability accorded the employee under AS 23.30.120(a).  We stated:

We find the employer’s request for a medical opinion … as well as Dr. Stanford’s report, remarkable in their brevity.
  We find Dr. Stanford’s report acknowledges its own shortcomings, specifically the absence of a history from the patient and additional medical records.  

We further find Dr. Stanford did not interview or physically evaluate the employee.  We find no evidence in the record that the employer sought to have the employee examined by Dr. Stanford.  Had the employer scheduled a medical examination as of right under AS 23.30.095(e), Dr. Stanford would have had the full benefit of a history, an interview, and a physical examination of the employee before rendering an opinion.  

We find that the employee’s medical records pertaining to her past knee surgery, as well as her initial report of the mechanism of injury made to her treating physician were available to the employer from Dr. Wickler’s office as early as February 14, 2008.  We find that had Dr. Stanford been supplied with records available from Dr. Wickler’s office, he would have learned that the mechanism of injury described by the employee … was not that she was “simply standing,” but that she was stepping around a box and suffered a twisting injury to her right knee.  He would also have received the records pertaining to the employee’s 1994 knee injury and ACL surgery, as Dr. Wickler was the employee’s treating physician and surgeon for both the 1994 and 2008 knee surgeries.  We find that by the time of Dr. Stanford’s Chart Review on March 27, 2008, the records from employee’s March 17, 2008 surgery were also available for review, yet those records were also withheld from Dr. Stanford.  That the employer was in possession of and provided the MRI report for Dr. Stanford’s review suggests it had access to medical records available from Dr. Wickler’s office, yet inexplicably failed to provide them to Dr. Stanford when it asked him to comment on causation.  

We agree with Dr. Gritzka, and find no medical record exists dated February 7, 2008, as described by Dr. Stanford.  Accordingly, we find Dr. Stanford issued his report, opining on the employee’s past and present knee conditions, without obtaining a history or conducting a physical evaluation of the employee, and without having reviewed any medical records pertaining to her past knee surgery, or any records concerning the current injury and surgery, with the exception of the February 18, 2008, MRI report ordered by Dr. Wickler. We further find Dr. Stanford’s conclusion is based on the erroneous assumption that the employee “did not sustain a significant injury at work” but was “simply standing” at the time of injury…

Given the inaccuracy and dearth of information supplied to Dr. Stanford, and upon which he relied, we find Dr. Stanford’s report constitutes inconclusive as well as doubtful medical evidence.  We further find, based upon the medical record, that the employee was not “simply standing” at the time of injury.  We find that since Dr. Stanford’s conclusion is based on the erroneous assumption that the employee was “simply standing” when her injury occurred, his report fails to offer an alternative explanation which excludes work-related factors as a substantial cause of the employee’s knee condition and need for surgery, and fails to directly eliminate all reasonable possibilities that work was a factor in causing her condition. (Footnotes omitted)
  

Citing Harp v. ARCO,
 we concluded the employer’s controversion was unsubstantiated, and  ordered Employer to pay Employee a penalty for late paid disability benefits in accordance with 
AS 23.30.155(e).  We reserved jurisdiction to resolve any further disputes which might arise.

On February 19, 2009, Employer filed a Petition for Reconsideration and Modification of AWCB Decision No. 09-0023, disputing our penalty award.  In response to Employer’s argument we had misapplied the presumption analysis, we stated:

[W]e relied on Harp in reaching our decision in the instant case.  The Alaska Supreme Court in Harp held that in circumstances where an insurer relies on a responsible medical opinion, the penalty provisions of AS 23.30.155 should not be invoked.  However, we found Dr. Stanford’s report so deficient, we were compelled to conclude that a reasonable mind would not accept his limited chart review and qualified conclusions adequate to support a denial of compensation.  We concluded his report did not constitute the substantial evidence necessary to rebut the presumption of compensability.  We further find Dr. Stanford’s report was not the responsible medical opinion intended by the Court in Harp.

Where, as here, an employer or insurer acts irresponsibly by supplying the EME physician with such inadequate and erroneous information as was provided to Dr. Stanford in this case, it should not be surprised when the resulting work product is found equally irresponsible and insufficient to rebut the presumption of compensability. (Footnotes omitted).
 

We found Employer’s arguments without merit and denied the reconsideration and modification it sought.  However, on our own motion, we decided we must consider whether Employer was also responsible for payment of penalties under AS 23.30.155(e), and interest under AS 23.30.155(p), for late payment to those entities providing medical services to Employee for her work-related knee injury in February, 2008.  The parties were allowed 10 days from the issue date of the decision to file a legal memorandum addressing the propriety of awarding penalties and interest to the medical providers.  Employer filed its legal memorandum on March 6, 2008. The employee did not respond.

We here affirm our Final Decision and Order No. 09-0023 and our Decision and Order on Reconsideration and Modification, Order No. 09-0043.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) provides:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires…

AS 23.30.095(c) provides in relevant part:

A claim for medical or surgical treatment…is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board.  The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee.

AS 23.30.097(d) requires:

An employer shall pay an employee’s bills for medical treatment under this chapter…within 30 days after the date that the employer receives the provider’s bill or a completed report as required by AS 23.30.095(c), whichever is later.

8 AAC 45.082(d) states:

Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-0162. Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee’s prescription charges or transportation expenses for medical treatment within 30 days after the employer received the medical provider’s completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel, destination, and transportation expenses for each date of travel.  If the employer controverts


(1) a medical bill or if the medical bill is not paid in full as billed, the employer shall notify the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in payment within 30 days after receipt of the bill and completed report on form 07-6102.


(2) a prescription or transportation expense reimbursement request in full, the employer shall notify the employee in writing the reason for not paying all or a part of the request or the reason for delay within the time allowed in this section in which to make payment; if the employer makes a partial payment, the employer shall also itemize in writing the prescription or transportation expense requests not paid.

8 AAC 45.040 provides in pertinent part:

(c) Any person who may have a right to relief in respect to or arising out of the same transaction or series of transactions should be joined as a party…

(f) Proceedings to join a person are begun by…


(2) the board or designee serving a notice to join on all parties and the person to be joined.

In its opposition to imposition of penalties for late payment to Employee’s medical providers, Employer argues the Board cannot award penalties because it made no findings the medical providers appropriately submitted bills for payment in compliance with 
AS 23.30.095(a)
 and 8 AAC 45.082.  Employer asserts without such a finding, the Board cannot conclude any medical bill was ever “due.”  Absent a finding establishing a “due” date for payment to medical providers, Employer claims the Board cannot impose a penalty for late payment.
  Employer concludes:  “[P]enalty and interest cannot be awarded on records/bills not in the employer’s possession or in the Board’s file on a Medical Summary.”
  

Based on Employer’s admission it was placing Employee’s medical bills “in line for payment,” and on documents contained in the Medical Summaries and Physician Reports filed with the Board, we find Employer was on notice of Employee’s medical treatment and expenses. Indeed, we find some records in the Board’s file bear date stamps reflecting Employer’s receipt of medical records within 30 days after services were rendered.  Based on the October 10, 2008 Pre-Hearing Conference Summary, we further find Employer was aware Employee was receiving notices from medical providers for unpaid medical expenses, and agreed to notify those providers of the prohibition on collecting a fee for medical treatment in a pending worker’s compensation claim imposed by AS 23.30.095(f).  We find Employer notified at least Alaska Surgery Center of the prohibition on billing the Employee directly, by letter dated October 10, 2008.
 

Because providers do not customarily file medical billing statements with the Board, we cannot here find the precise amount of each medical bill that went unpaid for nearly a year post-injury.
  Nor do we know the date Employer received billing statements from medical providers for Employee’s care.  And finally, we do not know the date Employer ultimately paid Employee’s medical expenses.  

However, we find from Employer’s admission at hearing, and assertions made in its recent memorandum, the only medical records and billing statements Employer may not have received were those from HealthWise Physical Therapy.
  With respect to other medical care Employee received for her work injury, we find Employer was aware of not only the medical treatment dispensed, but also the treatment cost accrued, when, at the January 7, 2009 hearing, it stated its intent to place Employee’s medical expenses “in line for payment.”
  Other than perhaps HealthWise Physical Therapy, we find Employer had notice of Employee’s injury, medical care and treatment costs. We further find Employer did not object to any medical care as unreasonable, unnecessary, or in excess of frequency standards. 

Significantly, we find, based on Employer’s statements at hearing and in its legal memorandum, with exception of HealthWise Physical Therapy, Employer does not deny receiving medical records and billing statements within the statutory timeframe.
    

We find we are tasked under AS 23.30.135(a) to protect the rights of all parties and in doing so, may conduct an investigation or make an inquiry in a manner by which the Board may ascertain those rights.  Under 8 AAC 45.040(c), we are further obligated to join any party who may have a right to relief under the Alaska Workers’ Compensation Act.  In our Final Decision and Order No. 09-0027, we found Employer’s March 31, 2008 controversion unsubstantiated, and we imposed upon Employer a penalty under AS 23.30.155(e) for its late payment of disability benefits to Employee. In our Decision and Order on Reconsideration and Modification, No. 
09-0043, we affirmed our previous findings and conclusions, but recognized we may have misapplied the law by failing to consider an award of late payment penalties to Employee’s medical providers, whose billing statements, like Employee’s TTD benefits, may have been paid late.  

We find the evidence suggests Employee’s medical providers may be entitled to receive a late payment penalty under AS 23.30.155(e) and interest under AS 23.30.155(p).  While not denying it received most of Employee’s medical records and billing statements in conformance with 
AS 23.30.095(c), Employer claims we have made no specific finding Employee’s medical providers timely filed medical records and billing statements in conformance with 
AS 23.30.095(c).  The employer claims we cannot make any such finding on the current record, and without a finding we may not impose a penalty for late paid medical benefits.  

We find the Alaska Workers’ Compensation Appeals Commission, in Municipality of Anchorage v. Monfore,
 specifically instructed when a penalty is contested based on a claim the medical provider failed to give timely notice under AS 23.30.095(c), the provider entitled to the penalty being adjudicated should be informed of the matter prior to the board’s adjudication, and given an opportunity to appear.  We find Employer’s opposition to a late payment penalty to Employee’s medical providers in this case derives from AS 23.30.095(c).

Accordingly, to protect all parties’ rights we will order the employer and its agents and representatives to produce all documentation in their possession, custody and control reflecting the date they received all medical reports and their corresponding billing statements.  We will further order the employer and its agents and representatives to produce all documentation in their possession, custody and control demonstrating the amount and date it paid each billing statement it received from every entity providing medical services in connection with Employee’s work injury in February, 2008, including, but not limited to W. Laurence Wickler, MD, Alaska Regional Diagnostic Imaging, Lawrence P. Wood, MD, Alaska Surgery Center, Chugach Anesthesiology and HealthWise Physical Therapy.  We will retain jurisdiction to review the evidence and make a determination whether a right to relief may exist, and if any medical providers should be joined under 8 AAC 45.040.

ORDER

1.
No later than 10 days from its receipt of this decision and order, Employer and its agents and representatives shall provide a verified accounting of the medical records and billing statements received for medical services rendered to Employee for the February 2008 knee injury, the dates upon which each medical record and billing statement was received, and the dates of and amounts in which each billing statement was paid.

2. 
No later than 10 days from its receipt of this decision and order, Employer and its agents and representatives may, as an alternative to paragraphs 3 through 6 below, provide a verified statement reflecting the dates and amounts of the late payment penalties and interest paid to each medical provider for services rendered to Employee for the February 2008, knee injury. 

3.
No later than 10 days from its receipt of this decision and order, the employer and its agents and representatives shall produce any and all medical bills in their possession, custody and control, received from each and every medical provider for medical services provided for Employee’s February 2008, knee injury.

4.
No later than 10 days from its receipt of this decision and order, the employer and its agents and representatives shall produce any and all documentary evidence identifying the date they received each and every medical record and medical billing statement pertaining to Employee’s February 2008, knee injury.

5.
No later than 10 days from its receipt of this decision and order, the employer and its agents and representatives shall produce a photocopy of each and every check or electronic draft in their possession, custody and control, of every payment made to each and every medical provider for medical services provided for Employee’s February 2008,  knee injury.

6.
No later than 10 days from its receipt of this decision and order, the employer and its agents and representatives shall produce any and all documentary evidence in their possession, custody and control identifying the date it made payment to each provider for each and every billing statement received for services provided for Employee’s February 2008, knee injury.

7.  
No later than 10 days from its receipt of this decision and order, the employer and its agents and representatives shall produce any and all documentation in their possession, custody and control reflecting the date they paid Employee the penalty award ordered in AWCB Decision No. 09-0043.   

Dated at Anchorage, Alaska, this 25day of March, 2009.


                                      ALASKA WORKERS’ COMPENSATION BOARD



___________________________________



Linda M. Cerro, Designated Chairperson



___________________________________



Patricia A. Vollendorf, Member



___________________________________



Robert C. Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  The Board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought, and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SHEILA IVINS, employee; v. BROWN JUG, INC., employer, and COMMERCE AND INDUSTRY INSURANCE COMPANY/insurer ; Case No. 200802491; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25 day of March, 2009.
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Jean Sullivan, Clerk
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