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On January 20, 2009 at Juneau, Alaska, the Alaska Workers’ Compensation board (“board”) heard the employee’s claim and petition appealing the decision of the Re-employment Benefits Administrator (RBA) decision denying his request for an eligibility determination, and the employee’s claim for assessment of a late payment penalty under AS 23.30.155(f), and interest.  Employee Jerome C. Dennis was represented by attorney Thomas Slagle.  Attorney Krista Schwarting represented the employer and insurer (“employer”).  Anchorage panelist Robert Weel was unavailable for the January 20th hearing, so we proceeded as a quorum of two under AS 23.30.005(f).  We held the record open to receive post-hearing briefing, and closed the record after receiving that briefing at our next regularly scheduled hearing date of March 10, 2009.

ISSUES

(1) Is the RBA’s decision to deny the employee’s request for an eligibility determination under AS 23.30.041(c) supported by substantial evidence and otherwise in accordance with law?

(2) Is the employee entitled to receive a penalty under AS 23.30.155(f) for an alleged late payment on award of an additional sum for permanent partial impairment? 

(3) Is the employee entitled to interest on the additional PPI awarded?

SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issue before us.  We incorporate by reference and set forth below those facts, recited in our earlier decision no. 08-0151 (issued August 22, 2008), that are relevant to the pending issues, the footnotes the same as in the original decision but with numbering in sequence as reproduced here, with additional facts or clarification noted in [brackets].  Certain aspects of decision no. 08-0151 are pending on appeal before the Alaska Workers’ Compensation Appeals Commission (“Commission”).

A.  Summary of workplace events and relevant medical history:

The employee worked for the employer as a carpenter/laborer on September 13, 2004
 when he reported injury to his mid-back . . . .
  The employee sought medical care on September 14, 2004.
  The employee received pain and other medications and physical therapy using a variety of modalities, with at times temporary relief but not permanent relief. 

* * *

On referral from the Alaska Department of Labor & Workforce Development, Division of Vocational Rehabilitation (“DVR”),
 the employee was examined by John Bursell, MD on June 27, 2005, who noted the continuing reports of thoracic pain, and recommended a “directed physical therapy program to work on spinal mobilization and a postural exercise program.”  Dr. Bursell completed a physical capacities evaluation [“PCE”] opining that the employee was limited to 3-5 hours of standing/walking, and 3-5 hours sitting, able to lift up to 10 pounds frequently, 11-20 pounds occasionally, without any other identified restrictions.
  

* * *

On August 8, 2006, the employee was again seen by Dr. Bursell, on self-referral.
  Dr. Bursell diagnosed thoracic pain, recommended continuing physical therapy and prescribed Celebrex.
   

* * *

On September 21, 2006, Dr. Bursell prepared a note, stating:

To Whom it May Concern:

I have evaluated Jerome Dennis in clinic regarding a back injury and ongoing back pain.  His history was reviewed with him, and is consistent with having a work injury as the cause of his ongoing back pain problems.  I have recommended that he re-open his Workers Compensation claim regarding his back injury so that he can receive further treatment and evaluation as necessary.

* * *

On October 16, 2006, Dr. Bursell wrote a second note, again “To Whom it May Concern,” stating:

I have evaluated Jerome Dennis for thoracic back pain from thoracic strain.  Mr. Dennis suffered a thoracic strain while at work on 9/13/04. . . . Physical examination of this patient in my clinic has been consistent with a chronic thoracic strain. . . . It is most likely that Mr. Dennis’ thoracic back pain is due to the work injury of 9/13/04, and that he should be treated with an aggressive rehabilitation program with the goal of return to work either as a carpenter, or if this is not possible to a lighter duty position.  This may well require treatment in a work hardening program and Vocational Rehabilitation given the duration of time off work and the heavy nature of the work that he has performed in the past.

Dr. Bursell’s October 16, 2006 note was filed by the employee with the board on or before October 24, 2006.

* * *

An SIME [second independent medical] examination was conducted by Alan C. Roth, MD on April 27, 2007, and Dr. Roth submitted a report dated May 30, 2007.  * * *  Dr. Roth opined the employee was medically stable as of February 4, 2005 . . . , with a 5% whole person impairment. . . .

Dr. Bursell recited in a June 12, 2007 chart note that the employee provided him with a copy of Dr. Roth’s report on that date, and that Dr. Bursell reviewed it.

* * *

In a letter prepared on March 11, 2008 to the employer’s attorney, Dr. Bursell disagreed with Dr. Roth’s report as to . . . percentage impairment. . . .  Dr. Bursell rated the employee . . . with a . . . combined impairment rating of 15%.

B.  Summary of procedural history of claims and petitions:

The employee filed his first claim, seeking TTD “from September 13, 2004” and unspecified medical costs on October 1, 2004.
  [This claim was served on the employer by the Division via a copy of a letter to the employee, dated October 5, 2004, noting that “a new file has been established,” but otherwise not indicating whether any document was enclosed with the letter to the employee.
]  

* * *

The employer filed a second controversion on February 15, 2005, based on [an] EIME report.
  The front [and back] side[s] of the controversion form [were silent regarding any time deadlines for requesting re-employment benefits.]

* * *

The employee was deposed on January 18, 2007.  At that time, he did not identify re-employment benefits as part of his claim, only PPI and an SIME.

* * *

On October 11, 2007, attorney Thomas J. Slagle of Juneau entered his appearance for the employee, and filed an amended WCC the same day.
  This amended WCC specifically amended the employee’s prior October 1, 2004 claim, seeking


. . . PPI [and] review of an RBA eligibility determination,
 [as well as other benefits].
  [This claim was served on the employer via copy of a letter October 3, 2006 to the employee, again without indication whether the employee was served with any other document at the time of service of the new claim.
]

* * *

The continued hearing took place on April 15, 2008, with the participation of Southcentral panelists Patricia Vollendorf and Robert Weel.  Two witnesses testified: Mr. Dennis and Dr. Bursell (via videotaped deposition) . . . .



1.  Summary of Jerome Dennis testimony

* * *  The employee testified that on January 1, 2005, a month-and-a-half before the employer’s controversion, the employee’s house was totally consumed by a fire.  

* * *

The employee denied receiving a copy of the board publication entitled “Workers Compensation and You, Information for Injured Workers.”
  * * *  When confronted on cross-examination with a copy of Dr. Bursell’s chart note from June 12, 2007 that recites that the employee handed Dr. Bursell a copy of


Dr. Roth’s report, the employee was unable to refute the correctness of the date of Dr. Bursell’s note, and did not deny that the chart note was accurate.
  



2.  Summary of Dr. Bursell’s testimony

* * * Dr. Bursell acknowledged that there were “concerns” as to whether the employee could return to work in the construction industry when he evaluated the employee on June 27, 2005.
  Dr. Bursell could not recall whether he discussed his findings of the employee’s limitations with the employee on June 27, 2005.
  Dr. Bursell opined that the employee was not medically stable on June 27, 2005.

Dr. Bursell acknowledged that when he prepared the October 16, 2006 note, he was concerned that the employee might need to return to a lighter-duty position, and likely discussed this concern with the employee.  Although the doctor did not recall precisely when he discussed with the employee the subject of whether he would be able to return to carpentry, he believed that he discussed the subject with the employee at least by October 2006.
  Dr. Bursell also testified that he “very likely” discussed the employee’s need for re-training to a lighter duty position when he examined the employee on December 5, 2006.

* * *

C.  Summary of proceedings regarding re-employment benefits:

The employee did not seek re-employment benefits until the filing of his amended WCC dated October 11, 2007, which amended the October 1, 2004 WCC.
  We found no evidence in the written record or testimony that the employee was ever informed by the Division of his right to seek re-employment benefits, of the 90-day deadline for exercising that right, or of the triggering event for starting the 90-day time clock.  On November 13, 2007, the employee through counsel requested the RBA to perform an eligibility determination.
  The RBA’s designee requested evidence of unusual and extenuating circumstances under 8 AAC 45.520.
  The employer’s counsel asserted the request for an eligibility determination was untimely, to the extent the November 13, 2007 request for eligibility determination was based on Dr. Roth’s May 30, 2007 SIME report.
  The employee responded through counsel that unusual and extenuating circumstances existed under 8 AAC 45.520(b)(1), asserting that no doctor predicted permanent injury and inability to return to work within 90 days of the injury; and under 45.520(b)(5), pointing to the employer’s controversion of all benefits.
  The employee, through counsel, argued that the employee had not been given any notice by the Division of his rights and obligations under AS 23.30.041(c), citing and quoting from the current version of the statute.
  The employee also argued to the RBA that the employee was lulled into delay in seeking a settlement, after receipt of Dr. Roth’s report, by a settlement offer letter dated August 24, 2007, which he provided to the RBA designee.
  That settlement offer letter alludes to prior verbal settlement negotiations between the parties, but does not specify the dates of those discussions.

The employer’s counsel responded that the fact that an employee is uninformed or unsophisticated does not relieve the employee of complying with the 90-day deadline; that “Mr. Slagle is correct that the compensability of this case has been disputed.  However, once Mr. Dennis received evidence via the SIME report that contradicted the employer’s position on compensability, he had an obligation to promptly contact the Board to request an evaluation.”

The RBA [designee] found that there was no evidence the employee knew, or should have known, that he would be unable to return to work as a carpenter within 90 days of injury.  The RBA ruled that the AWCB “has ruled that the employee must request an evaluation no later than 90 days after the employee knew or should have known that they might not be able to return to the work they were doing at the time of injury.”  The RBA designee ruled that “compensability is not an issue,” and that the employee “received the SIME report giving you the first indication that you might not be able to return to your job in June or July 2007,” finding that a timely request for eligibility evaluation would have been in “September or October 2007.”  Because the request was submitted on October 11, 2007 – evidently, the employee’s Amended WCC of that date – the RBA found unusual and extenuating circumstances.

The employer timely filed its petition appealing this decision on February 9, 2007 . . . .

In our August 22, 2008 decision, we found Dr. Bursell’s PPI rating more persuasive and ordered an additional 10% PPI, or payment of $17,700 in PPI.
  Our decision was served on the parties by mail on August 22, 2008.

On the employee’s claim for re-employment benefits, we made the following findings of fact and conclusions of law:

We find, based on evidence adduced at the April 15, 2008 hearing, that the employee received absolutely no information from the board about the 90-day deadline for seeking re-employment benefits.  The only document in writing the employee was shown to have received regarding board procedure was the controversion form; the reverse side of the controversion form is silent on re-employment benefits deadlines.  We find that the December 4, 2004 letter from Ms. Rahoi, is not new evidence, and could have been adduced before the RBA.  Accordingly, we conclude under 8 AAC 45.070(b)(1)(A) that we cannot consider it.  Also, for reasons expressed above, we decline to consider the December 4, 2004 letter from Ms. Rahoi because it was tendered late to the board, after the board panel had closed the evidentiary record.  But even if the letter and its attachments were considered, we find the December 4, 2004 letter and its enclosures is silent about the precise ruling (as set forth in Gillen and cases like it) applicable under the facts. 

We find that the employee raised the inadequacy of information provided to the employee in his correspondence with the RBA designee, but the RBA designee made not [sic] factual findings, and did not even discuss this point raised by the employee.  We are mindful of 8 AAC 45.070(b)(1)(A)’s directive to not consider evidence that could have been adduced before the RBA’s designee.  We find that the primary thrust of the evidence before us was the evidence of the employee being informed of the 2-year deadline under AS 23.30.110(c), with little focus on the information, if any, supplied to the employee of his rights and obligations under AS 23.30.041 (in the form as it existed when the employee was injured).  We find that the RBA designee’s decision letter does not adequately address the point raised by the employee of lack of adequate information to the employee, which we believe was based on Richard v. Fireman’s Fund (although the employee’s counsel did not cite it in his letter).  Accordingly, we conclude that we must vacate the RBA designee’s decision on the basis that it is an inadequate decisional document, and remand it for further consideration and explanation in a decisional document the basis for her decision with regard to the employee’s contention.

The employer argued that the RBA designee abused her discretion in finding unusual and extenuating circumstances here, as a matter of fact and law, because the employee knew, or should have known of a physician’s opinion of the possibility of his inability to return to heavy duty work (such as construction) at least as late as the date of receipt of Dr. Roth’s May 30, 2007 report.  The employer before the RBA focused all of the evidence and argument on when the employee received the May 30, 2007 Roth SIME report.  Both parties adduced evidence at hearing on this issue of when the employee received the May 30, 2007 Roth Report; and the employer also focused Dr. Bursell during his deposition, taken after the RBA had issued her decision, on when he communicated his opinions on re-training to the employee.  We find this evidence, like the December 4, 2004 Rahoi letter, is not new evidence, and could have been presented to the RBA designee,
 and ordinarily we would be precluded from considering it under 8 AAC 45.070(b)(1)(A).  However, we also find that, in the context of both the employer’s RBA appeal, and the tolling doctrine under Aune, the parties litigated the factual question of when the employee received the Roth Report, and the employee did not object to the employer’s questioning of Dr. Bursell.  We conclude each party effectively waived, as to this evidence (but the employee did not waive his objection to the December 4 Rahoi letter) the limitation of 8 AAC 45.070(b)(1)(A) of the board’s consideration only of the record before the RBA designee.
  Also, the date of the employee’s receipt of the Roth Report was a fact relevant to another issue before the board, that is the date of the re-starting of the Section .110(c) time clock under the Aune doctrine.  We find it would be manifestly unjust, and unduly burdensome to the parties, for the panel to make findings with regard to the date of the employee’s receipt of the Roth Report for some purposes, but ignore these same factual findings for purposes of review of the RBA designee’s decision.

Accordingly, in reviewing the RBA designee’s decision in this case, we find (as above) that the employee had Dr Roth’s SIME report in his possession on June 12, 2007.   We also find that the record shows the employee possessed the October 21, 2006 note from Dr. Bursell on October 24, 2006, when he submitted it to the board, and that this note discusses the potential need for vocational retraining to a lighter duty position, and therefore as of October 24, 2006, the employee knew, or should have known, of a doctor’s opinion that the workplace injury might permanently preclude his return to carpentry.  We also find that Dr. Bursell testified that he discussed this opinion, that the employee might not be able to return to carpentry, at least as early as October 2006.

Accordingly, we vacate the RBA designee’s decision to refer for eligibility determination, and remand to the RBA’s designee to take note of the record made before the board panel, including our factual findings, gather such additional information as the parties choose to submit, and consider the additional records, facts, and argument on the timeliness of the employee’s application for re-employment benefits, with the proviso that the parties and RBA are bound (unless reversed or vacated on appeal or extraordinary review) by the board’s factual findings of this decision.
 

At hearing during closing oral argument, the board panel’s presiding officer asked the parties to address the applicability of 8 AAC 45.520(b)(5), which defines as an unusual and extenuating circumstance, excusing the failure to file a request for an eligibility evaluation within 90 days of a triggering event, where compensability has been contested on the merits of the employee’s claim.  The employee specifically raised this regulation in his letter to the RBA.
  The employer in essence conceded that the employee was contesting compensability, and argued (without citation to legal authority) to the RBA that the 90-day rule for seeking re-employment benefits was triggered even where compensability was contested, in essence arguing that the subsection of the regulation had not [sic] effect.
  The RBA’s designee, nevertheless, found that compensability was not at issue, and never addressed the applicability of 8 AAC 45.520(b)(5).
  

The parties’ treatment of this subissue at hearing and briefing before the board panel has been less than illuminating, the employer having been silent on the issue despite prompting from the board panel for discussion in post-hearing briefing.  We note board decisions describe a rule that for compensability to be contested sufficiently to hold up re-employment eligibility evaluation under 8 AAC 45.510(b), the controversion of compensability must challenge whether the employee’s injury occurred while in the course and scope of employment.
  Such a challenge was not made in this case, where the employer has conceded that injury took place, and occurred within course and scope.  The basis of the employer’s controversion dated February 15, 2005 was that the employee had reached medical stability, without permanent impairment, and thus no longer entitled to TTD or further medical benefits.

However, the board panel did not prompt the parties to address the fine point of whether the board’s interpretation of “compensability” under 8 AAC 45.520(b) should be viewed the same as the board’s concept of “compensability” under 8 AAC 45.510(b) in cases such as Carey.  In our own research, we have found no past board decisions applying the rule of interpretation in Carey to 8 AAC 45.520(b), but we did not prompt the parties to brief this issue, either.

Because the RBA designee did not cite the legal basis for her finding that “compensability is not an issue” – we think the basis may be the line of cases illustrated by Carey
 – and because the parties did not adequately flesh out this legal question before the RBA, we believe it is appropriate to vacate the RBA designee’s decision and remand the matter for further proceedings and a more clearly explained written decision by the RBA designee.  Accordingly, we shall vacate the RBA designee’s January 31, 2008 letter decision, and remand for further proceedings consistent with this decision, including our findings of fact on when the employee first knew or should have known that he might not be able to return to carpentry, and might need retraining to a lighter duty position.  

We then ordered, in pertinent part, that:

2.  the RBA designee’s decision is VACATED, and this matter is remanded to the RBA designee for proceedings consistent with this decision, including reconsideration of factual findings based on the record as augmented by the board, and further reconsideration of the applicability of 8 AAC 45.520(b)(5) based on additional legal authorities provided by the parties; 

3.  The employee’s claim for additional benefits is GRANTED in part, and DENIED in part, as follows:

* * *

b.  the employee is awarded the sum of $17,700 for permanent partial impairment;

* * *

f. the employee’s claim for interest is remanded to the Workers’ Compensation Officer for a pre-hearing conference for the parties to prepare calculations of interest, and if agreement cannot be reached, for scheduling of a hearing on interest;. . . .

D. Summary of proceedings before the RBA on remand:

On or about October 9, 2008, the RBA wrote the parties, although we have not found a copy of this letter in our file, only an allusion to it.
  The employer’s counsel responded to this letter on October 10, 2008.
  By letter dated October 15, 2008, the RBA’s designee gave notice of an October 24, 2008 deadline for submission of additional evidence and argument on the board’s remand.
  The employer submitted a letter on October 24, 2008,
 arguing:

(1) compensability of the employee’s injury “was never at issue;”

(2) the employee first learned of Dr. Bursell’s prediction that he might not be able to return to work as a carpenter on or about June 25, 2005 when
Dr. Bursell performed a physical capacities evaluation (“PCE”) for the Division of Vocational Rehabilitation (“DVR”) of the Alaska Department of Labor and Workforce Development, citing to a June 25, 2005 chart note by Dr. Bursell;
 

(3) if not on June 25, 2006, the employee learned of Dr. Bursell’s opinion of the likelihood of his inability to return to carpentry on or about October 16, 2006, when Dr. Bursell prepared a note on this subject which subsequently was filed with the board, and which the employer served on the employee via a medical summary;

(4) no interpretations of 8 AAC 45.520(b)(5) defining the term “compensability” could be found;

(5) the employee’s October 11, 2007 request for a re-employment eligibility evaluation was untimely, not being filed within 90 days of either June 25, 2005, October 16, 2006 (the date of Dr. Bursell’s note), or December 20, 2006 (when the employer served Dr. Bursell’s October 16, 2006 note on the employee, via a medical summary).

With the employer’s counsel’s acquiescence, the employee submitted his evidence (two exhibits, consisting of Dr. Radecki’s February 4, 2005 EIME report, and a copy of the employer’s February 15, 2005 controversion) and argument on the board’s remand on October 27, 2008,
 arguing:

(1) 
the employer on February 18, 2005 controverted all benefits, essentially contesting compensability, re-affirmed by additional controversions filed on October 25, 2006, January 10, 2008, and January 17, 2008, and that this continuing controversion constituted unusual and extenuating circumstances for failure to request re-employment benefits prior to October 11, 2007, citing to both the employee’s and employer’s January 2008 letters to the RBA admitting that compensability had uniformly been contested by the employer;

(2) 
Dr. Bursell’s opinions of September 21, 2006 and October 16, 2006 included the qualification that the employee “should be treated with an aggressive rehabilitation program whith a goal of return to work either as a carpenter, or if this is not possible, to a lighter duty position”;

(3) The employee was “unaware of reemployment possibilities through Workers’ Compensation,” quoting the board’s finding of lack of information from the board to the employee about the 90-day deadline for seeking re-employment benefits, and asserting the board failed its obligation under Richard v. Firemans Fund Insurance, Inc. to inform the employee of his rights and obligations under the Alaska Workers’ Compensation Act;

(4) 
that under the prior board decisions of Carey,
 and Manor,
 the employer’s controversions here based on Dr. Radecki’s opinion of pain complaints “primarily based on psychosocial factors and not on physical factors” was tantamount to the position that the employee’s injury, if any, did not occur during the course and scope of his employment;

(5) 
no cases could be found applying Carey to 8 AAC 45.520(b)(5), but that plain language of the Section 45.520(b)(5) applies to the employee’s case, and that under the Manor case “the reemployment process should have been suspended pending the determination of compensability;

(6) 
the board’s interpretation in the case of Gillen v. Glen Mills Construction
 and cases like it that a new 90-day deadline arises anew from the time an employee learns of a doctor’s prediction of inability to return to work, is contrary to regulation (8 AAC 45.520(b)(1)), and legally invalid.

In a decision dated November 7, 2008, the RBA’s designee concluded “compensability of your claim did not/does not seem to be an issue in your case,” distinguishing the Manor case on the basis that the controversion in that case was based on an opinion of natural progression of a pre-existing condition, concluded to be tantamount to a course-and-scope defense.  Here, the RBA concluded that Dr. Radecki’s opinion addressed a “current” condition; he opined that the employee’s work-related thoracic strain had resolved; and therefore the employer’s controversion after February 15, 2005 based on Dr. Radecki’s EIME report was not based on course and scope.  Therefore, the RBA designee concluded, “compensability of the employee’s injury,” as that term is used in 8 AAC 45.520(b)(5), was never in dispute.

The RBA’s designee rephrased Gillen ruling (although, as in the prior RBA designee’s decision, not citing it), stating 

[i]f the employee lacked the requisite knowledge within this time period [of 90 days after the report of injury], then the Alaska Workers’ Compensation Board has ruled that the employee must request an evaluation no later than 90 days after the employee knew or should have known that they might not be able to return to the work they were doing at the time of injury.

The RBA designee concluded that there were no unusual and extenuating circumstances under
8 AAC 45.520(b), and denied the employee’s request for an eligibility evaluation, taking administrative notice of an Alaska Department of Labor and Workforce Development, Division of Workers’ Compensation (“division”) policy to mail out “a pamphlet, summarizing benefits, at the same time the division mailed out the initial letter to the injured worker. . . .”
 

In briefing and oral argument before us, the parties re-iterated the positions argued before the RBA.
  The employee additionally argued the RBA designee’s administrative notice of an unidentified “pamphlet” lacked a factual basis; that the board’s finding after hearing on the employee’s credibility was controlling;
 that the Supreme Court decision of Kim v. Alyeska Seafoods, Inc., issued after the RBA designee issued her decision, held that statutory deadlines in the Act are “directory, not mandatory, and equitable principles apply to excuse compliance with deadlines;” and that “substantial compliance is acceptable absent significant prejudice to the other party.”
  The employee argued (1) the employee gave notice of the claims against the employer; (2) the defendant must not be prejudiced by its ability to gather evidence; and (3) the employee must have acted in good faith.
  The employee cited to a Louisiana case for the proposition that negotiations in good faith tolled a statute of limitations on equitable principles.

The employer also distinguished some of the decisions cited in the board panel’s August 22, 2008 decision because they involved “new law” injuries, i.e., injuries that occurred after November 7, 2005, when a revised form of AS 23.30.041(c) became effective.
  The employer argued the RBA’s decision declining to find unusual and extenuating circumstances was supported by substantial evidence, and should be affirmed.

The board panel invited additional post-hearing briefing on the subject to the RBA designee’s administrative notice.  Each of the parties argued in their respective post-hearing letters that  the presiding officer neglected to provide a specific deadline for this post-hearing briefing.  Each party submitted a letter dated February 10, 2009.  The employee reiterated arguments made earlier, and pointed to AS 23.30.122 that the board has the sole power to determine witness credibility, pointing out that the board panel was in the position to observe and judge the employee’s demeanor as the sole live witness to testify on the subject of notice regarding the 90-day rule, while the RBA designee had no similar opportunity as to any witness.
  The employee argued that even if the RBA’s finding that the employee was mailed a copy of “Workers’ Compensation and You,” it “provides no instructions regarding unusual and extenuating circumstances,” instead instructing an employee to contact the division.  The employee pointed out that the employee had contact with WCO Dalrymple, who instructed the employee on obtaining an SIME examination.
  The employer in its post-hearing briefing cited a past board decision that took administrative notice of board practice of that time of mailing each injured worker a copy of “Workers’ Compensation and You” upon filing of a report of injury.

The employee submitted another letter February 20, 2009, which referred to the original letters to the employee that served the claims on the employer, pointing out that the original letters from Workers’ Compensation Technician Ms. Oldacres did not reference any enclosure, and argued the board panel should infer from this silence that the employee was not mailed a copy of the booklet, “Workers’ Compensation and You.”
  The employer objected to this February 20, 2009 letter from the employee’s counsel as constituting untimely argument that should have been made first to the RBA’s designee, and then to the board panel at pre- and post-hearing briefing, and that the board panel should disregard the employee’s February 20, 2009 letter.  The employer it is objection also argued that the failure to reference an enclosure in a letter to the claimant is not evidence of departure from past board practice, that the silence in Ms. Oldacres’ letters is “indicative of nothing.”
  

Based on the parties’ representation of lack of clarity on the deadline for post-hearing briefing, we decided to accept the employee’s February 20, 2009 letter, as well as the employer’s February 25, 2009 letter into the record, and closed the record on this matter at our next regular hearing date of March 10, 2009.

E.  Summary of proceedings on employee’s claim for late payment penalty and interest:

The employee filed a petition for award of a 25% late payment penalty, totaling $4,425, alleging late payment of $17,700 in PPI awarded in our August 22, 2008 order;
 the employee later filed a second petition seeking interest on this additional PPI award.
  As evidence to support this claim the employee submitted the affidavit of the employee that he regularly checked his mail, and did not receive the additional PPI check until September 8, 2008, and that the check was limited to $17,700, without interest.  The employer answered, alleging that payment was timely when the PPI check was posted to the U.S. Mail on September 3, 2008, and no late payment penalty was due;
  on the petition for interest, the employer also denied liability for interest.
  In the written briefings on these issues, the employer cited to 8 AAC 45.060(b) and the board’s “mailbox rule” described in prior board decisions, which has held that an employer’s or insurer’s posting of a check in satisfaction of an award within fourteen days of the service date of the award is timely.

After our August 22, 2008 decision, which included a remand for the parties to arrive at respective interest calculations, the employee submitted a letter with his interest calculations, including $753.75 argued due on PPI through September 30, 2008, with an additional $3.75 accruing per day until paid on this additional PPI awarded.
  The record does not contain any similar calculation by the employer, nor written objection to the employer’s interest calculation.

The parties stipulated that the employee’s petitions on late payment penalty and interest would be heard on the written record, with the exception that the parties agreed to receive the testimony of adjuster Pat Feeney at the January 20, 2009 hearing.  Ms. Feeney testified that the check paying additional PPI was posted in the U.S. Mail on September 3, 2008.


 
FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  RE-EMPLOYMENT ELIGIBILITY DETERMINATION:

We have previously described the law and our prior decisions on review of RBA decisions, which by this reference we incorporate in this decision, as if set forth in full.
  We conclude that the RBA’s designee’s decision on remand, to deny a referral for re-employment eligibility determination, was erroneous as a matter of law, and on that basis we reverse the decision, and remand with instructions for the RBA to begin the re-employment process by referring the employee for an eligibility evaluation.

A.  Failure of a doctor to predict permanent preclusion from return to work within 90 days after injury

For injuries occurring prior to November 7, 2005,
 8 AAC 45.520(b)(1) provides that an unusual and extenuating circumstance for an employee’s failure to request a re-employment eligibility evaluation within 90 days of injury occurs where no physician predicts that the employee might be permanently precluded from returning to his prior work due to the workplace injury.  It is undisputed that no doctor made such a prediction within the 90 days after the employee reported injury here on September 13, 2004.
  The employee’s argument under
8 AAC 45.520(b)(1) is that the regulatory subsection allows an employee an unlimited time within which to request an eligibility evaluation, if no doctor predicted within 90 days of the report of injury that the employee might be unable to return to his work due to the workplace injury.  Under this argument, a plain reading of the regulation requires the finding that an unusual and extenuating circumstance exists here.

However, past board decisions have rejected this argument.  The board has long interpreted
8 AAC 45.520(b)(1) as not giving an employee carte blanche to file a request for an re-employment eligibility evaluation, no matter how tardy, just because 90 days have passed between the date of injury and a doctor’s prediction of potential inability to return to former work.  It had been the board’s rule before adoption of the regulation, and well-settled in application of the regulation, that an employee must apply for an eligibility determination within 90 days after the employee knows, or should have known, of the doctor’s prediction, in order to support an RBA determination of unusual and extenuating circumstances justifying a eligibility determination ordered more than 90 days after the initial report of injury.  We have found at least 14 past board cases between 1999 and 2006 that recite this interpretation of the regulation, and several cases applying the rule before the regulation became effective on July 2, 1998.
  We found the Gillen case to be seminal in describing the reason for this rule of interpretation of the board’s then-new regulation: 

We are also swayed by the employer’s argument that the application of a 90-day limit for requesting an eligibility evaluation, beginning only at the notice of injury, may yield overly harsh and inequitable results.  We think it unreasonable that an employee who learns that he may require retraining on the 88th day after giving notice of his injury may have only two days to request an eligibility evaluation, while an employee receiving that same information on the 91st day will have an unlimited period of time within which to request such an evaluation.  We conclude that applying the same 90-day limitation period to all employees avoids such inequities.  We further conclude an alternate interpretation may not only produce unfair results, but would not “serve the legislature’s goal of encouraging early rehabilitation intervention.”

In the Burke case, the RBA issued a decision on November 14, 2003, concluding that:

I am of the opinion that the statute [AS 23.30.041(c)] applies to the first 90 days from the date you noticed your employer of the need for retraining.  I am of the opinion that there is no time limit on those workers requesting eligibility evaluations noticed after the 90 day period has tolled.


In reversing this legal conclusion, the Central Panel of the board concluded:

Under the RBA’s interpretation, an employee could request reemployment benefits years, or decades, after being advised of the need for retraining.  We find that interpretation to be neither quick, efficient, fair, predictable, or reasonable to employers.  We find the RBA’s interpretation of section .041(c) contrary to the lengthy litany of cases previously decided by the Board.

The Burke decision was affirmed on appeal by the Alaska Superior Court, and is now pending for decision by the Alaska Supreme Court.

Besides the RBA’s overturned decision in the Burke case, there is a single contrary opinion, expressed in Bales v. State of Alaska,
 which questioned the rationale of a “second” 90-period concluded to be at variance with the express, two-year statute of limitations contained in
AS 23.30.105.  This discussion in a footnote was obiter dictum, as seemed to be recognized in the board’s Gillen decision, which discussed the footnote in Bales but did not follow it.

Thus, assuming the board met is obligations under Richard v. Fireman’s Fund Insurance Co.
 to inform the employee of the 90-day rule – a point we discuss further below – the rule described in Gillen and other board decisions is clear, and the employee’s request for an eligibility evaluation is untimely as that rule is applied here.  We conclude the RBA designee’s determination, that 8 AAC 45.520(b)(1) provides no basis for finding unusual and extenuating circumstances, is supported by substantial evidence, is consistent with past board applications of the regulatory subsection, and is not otherwise contrary to law.

B.  The employer did not controvert compensability within the first 90 days after injury

8 AAC 45.520(b)(5) directs the RBA to find unusual and extenuating circumstances if “within the first 90 days after the employee gave the employer notice of the injury . . . (5) the compensability of the injury was controverted and compensability was not resolved.”  Here, it is unrefuted that the employee reported his injury on September 13, 2004, the employer initially accepted compensability, paid TTD, and filed no unresolved controversion of compensability within the first 90 days after injury.
  The employer’s controversion on February 15, 2005, based on a February 4, 2005 EIME report, fell outside the 90-day triggering time period of
8 AAC 45.520(b)(5); it was filed on February 18, 2005, 158 days after the employee reported his injury to his employer.  We conclude that, irregardless of the parties’ competing arguments under 8 AAC 45.520(b)(5) as to whether the February 2005 controversion controverted “compensability” as that term has been interpreted in such prior board decisions as Carey
 and Manor,
 the regulation is unavailing to the employee to form the basis of an unusual and extenuating circumstance for the employee’s delay in requesting re-employment benefits in this case, because even if the employee’s argument is accepted that compensability was disputed, the dispute did not arise until more than 90 days after the report of injury.  The regulatory exception of 8 AAC 45.520(b)(5) is plainly limited to cases where compensability is disputed within the first 90 days after report of injury.  We conclude as a matter of law that the RBA’s decision to decline to find an unusual and extenuating circumstance under 8 AAC 45.520(b)(5) was supported by substantial evidence, and was not legally erroneous. 



C.   Notice of the 90-day rule for requesting re-employment benefits
We have previously ruled in this case that there was a failure to fulfill the mandate under Richard v. Fireman’s Fund Insurance with regard to the 2-year time deadline under
AS 23.30.110(c).  That determination is now on appeal before the Commission.  We remanded to the RBA for additional fact-finding as to any notice the employee may have received of the 90-day deadline described in the Gillen case and others like it.  However, despite our remand for further development of the facts, the RBA designee did not invite, and neither of the parties offered, any new facts by way of oral testimony, deposition, affidavit, or other testimony, on what information (if any) was provided to the employee on the 90-day rule with regard to requesting a re-employment benefits eligibility evaluation.
  The RBA designee did make the following statement in her decision, which appears to be intended as a taking of administrative notice of board practice:

To my knowledge, it was division policy to mail all injured workers a pamphlet, summarizing benefits, at the same time that the division mailed out the initial letter to the injured worker notifying them that a claim had been set-up and giving the worker the AWCB number that was assigned to their case.  Again, to my knowledge, the division did not place copies of these notice letters in the division files, do [sic: so] the division cannot prove that they mailed you this pamphlet, and likewise, you cannot prove that you did not receive the pamphlet.  Therefore, the reemployment section was not required to verify that you knew of your .041 rights, before we made a [unusual and extenuating circumstances] determination.  Furthermore, AS 23.30.041(c), as it was written at the time of your injury, did not require that we verify your receipt of this pamphlet.  Therefore, I will not consider your lack of notice when making my [unusual and extenuating circumstance] determination.

Without citation to the unidentified “pamphlet,” there is no way to verify what the RBA designee was referring to, and therefore as a factual finding based on administrative notice, we agree with the employee’s argument that the RBA designee’s decision is legally deficient.
  

In this case, one fact that is disputed is whether the employee received a copy of a board publication, “Workers’ Compensation and You.”  Prior to remand, based on our factual inquiry regarding the employer’s Section .110(c) defense, we found credible evidence had been adduced – the employee’s testimony – that the employee did not receive the booklet in this case, suggesting at least the possibility that the board failed to follow the practice of mailing the booklet at least to this injured worker and claimant in this case.  Based on the record before us, which includes a record before the RBA both before and after remand containing no further evidence on this subject, we conclude there is no factual basis for either the RBA or the board to take official notice in refutation of the employee’s testimony that he did not receive the booklet.  For the RBA designee or the board to take administrative notice in this circumstance is circular, boot-strapping logic.

The employer has cited a decision from the Central Panel, Jerry v. Chandler Corp.,
 in which doubt was expressed as to the veracity of an employee’s denial of receiving the “Workers’ Compensation and You” booklet based on implicit administrative notice that “[t]he booklet . . . is sent to the address of record for every employee who has a workers’ compensation report of injury.”  In that decision, as here, no evidence was cited in support of this administrative notice of agency practice.  We conclude that case is distinguishable first because, unlike in Jerry, we have previously found the employee’s denial of receipt here to be credible, and second, we note that the time period of the board practice was different there, from 1998 to 2000,
 as opposed to the time period here, from 2004 to 2007.  We conclude the RBA designee’s refusal to consider the employee’s argument that he failed to receive notice of the 90-day Gillen rule, is not supported by substantial evidence, and was legal error.

Although in Burke and in some other decisions of the board,
 as well as in an early bulletin
 of the board,
 it was announced that the Division would mail a copy of “Workers’ Compensation and You” to each injured worker upon filing of a notice of injury, a subsequent bulletin noted that the booklet would be mailed upon filing of a claim.
  It is unclear in these bulletins whether this constituted a mailing reduced only to claimants, or an additional one to all claimants, as well as all injured employees.  By 1998 it had been announced that the booklet would be published on the Internet,
 which was the panel’s source for Board Exhibit 3 here.  On this unclear administrative record as to whether the board ceased mailing the booklet to workers after report of injury, and started mailing the booklet only to employees after they filed a claim, we find and conclude tha the RBA designee’s taking of administrative notice of board and division practice is not indisputable, and therefore her taking of administrative notice was erroneous as a matter of fact and law.

Our task might ordinarily be to remand again to the RBA for additional fact-finding, based on a better, more clearly-phrased order on remand, however we believe our disregarded order for fact-finding as to what information the employee was supplied regarding the 90-day Gillen rule was clear enough to the parties and the RBA.  Both parties have now had ample opportunity, both before the RBA designee and before us, to adduce any evidence as to any education from the division to the employee on the 90-day Gillen rule in carrying out the obligation under Richard v. Fireman’s Fund Insurance Co.  We conclude that further remand would be futile.  We also conclude for other reasons that the record, as augmented by those matters about which we take administrative notice, demonstrates as a matter of law that there was no legally sufficient notice given to the employee of the 90-day Gillen rule, and that for this separate reason, that further remand would be futile and needlessly delay this dispute.    

The parties have adduced no evidence, other than the employee’s testimony that he received no information.  The only evidence of any written information that might have conveyed the 90-day Gillen rule to the employee is the copy of the “Workers’ Compensation and You” booklet that was first introduced into this proceeding by the board panel.
  That exhibit was produced by printing out the form of the publication as it existed at the time of our April 15, 2008 hearing.
  The parties have adduced no other versions of “Workers’ Compensation and You,” but we take administrative notice that the form of the publication as found in April 2008 – the document is undated and so for convenience we will refer to it as the “April 2008” edition – on the subject of deadlines for requesting re-employment benefits is substantially the same as the September 2000 edition that was appended to the board’s decision in Burke.
  In both editions of the publication, it is stated:

How to get reemployment benefits:  You or the insurer may ask the administrator for an evaluation for reemployjent benefits (job training).  You must make a written request within 90 days after you give notice of your injury to your employer.  Use the form in this booklet (centerfold) to make your request.  

Even if 90 days have passed since you gave your employer notice of your injury, you may still ask for an evaluation.  Write a letter to the administrator telling why you didn’t ask for the evaluation within 90 days after you gave your employer notice of your injury.  After reading your letter and other information in your file, the administrator decides if you get an evaluation even though your request was late.

The rule in Gillen and cases like is succinctly summarized: an employee injured prior to November 7, 2005 has 90 days to request a re-employment benefits eligibility evaluation after learning of a physician’s opinion that he or she might not be able to return to the employee’s former work, or 90 days from the date of injury, whichever occurs later.  We conclude that both the September 2000 and April 2008 editions of “Workers’ Compensation and You” both fail to instruct on the 90-day Gillen rule, and by implying that a request for an eligibility determination made more than 90 days after report of injury was “late,” dissuade employees from inquiry with the division.  We conclude the booklet was legally inadequate to inform an injured worker of the 90-day rule espoused in Gillen and our other decisions.  The parties have adduced no copy of “Workers’ Compensation and You” or any other division publication that does inform on the Gillen rule.  The RBA designee does not cite nor append to her decision the “pamphlet” by which she determined that the employee had been adequately informed. 

While it appears to be true that Gillen and our other decisions have been publicly available on our website,
 we think no reasonable person can expect an ordinary injured worker to parse the magnitude, complexity and legal minutiae of our decisions that are posted on the division’s website.  That is precisely the purpose of such a publication as “Workers’ Compensation and You,” a distillation of the basic elements of Alaska’s workers’ compensation statutes, regulations, and interpretive rulings made by the Alaska Supreme Court, the various Superior Courts, now the Alaska Workers’ Compensation Commission, and the board.  We conclude the Alaska Legislature also recognized this basic point – that despite the mandate for the board to ensure the “quick, efficient, fair and predictable” delivery of benefits and resolution of disputes,
 other specific mandates in the Act (including due process of law) have caused Alaska’s workers compensation law and procedure to be not so clear and simple, that to adequately inform an employee about that law and procedure a written publication would be necessary.  In 1982 the Alaska Legislature directed:

The board shall publish AS 23.30.235 and AS 23.30.250 as enacted . . . as part of a document describing the employee’s rights and obligations under the Alaska Workers’ Compensation Act.  The publication shall be mailed or otherwise made available to an injured worker upon notice of an injury.



However, we conclude that the booklet as it existed in September 2000 (which on the record before us, had not materially changed up through April 2008), was legally deficient to correctly advise the employee in this case of the 90-day rule espoused in Gillen and similar cases.

Finally, there was no evidence adduced before the RBA designee that the employee received any verbal communication of the 90-day Gillen rule, indeed the RBA designee disclaimed any legal obligation by the RBA or the board to verify that this information had been provided to an employee, like the employee in this case, whose ability to read might prevent an understanding of the complexities of written information about the board’s procedures and the employee’s rights.  Thus we conclude that there is no evidence in this case that the board or the Division (including the RBA) effectively communicated the 90-day Gillen rule to the employee at a time when it mattered,
 and so we conclude the Richard v. Fireman’s Fund Insurance mandate was not implemented as to re-employment benefits in this case.  We conclude the employee’s failure to request an eligibility determination within 90 days of first learning of Dr. Bursell’s opinion that he might not be able to return to carpentry is legally excused by the failure to effectively implement the Richard mandate.  Accordingly we shall reverse the RBA designee’s decision, and remand with direction to order an eligibility determination.  Finding a legal basis for reversing the RBA designee’s decision, we decline to address the employer’s arguments based on equity, including estoppel.

II.  LATE PAYMENT PENALTY ON ADDITIONAL PPI:

AS 23.30.155(a) and (f), in the form in effect on the date of the employee’s injury, provided that:

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim the employer must file a notice, on a form prescribed by the board, . . . .;

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.

8 AAC 45.060(b) provides in pertinent part:

Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party's last known address. If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail.

We have consistently held that payment of workers’ compensation benefits is accomplished when the check is deposited in the mail.  This interpretation has come to be known as “the mailbox rule.”
  The rule is codified in our regulation at 8 AAC 45.060(b).  In assessing the employee’s claim for imposition of a penalty under AS 23.30.155(f), there are only two facts we must determine:  1) when was the employee paid, and 2) whether payment was tendered within 14 days of the award of compensation under the terms of our August 22, 2008 decision (which was served on the same date it was issued). 

We find the employer issued and posted in the U.S. mail a check to the employee for $17,700.00 on September 3, 2008, twelve days after the board issued and served Decision No.  08-0151.
  We find the employee testified, unrefutedly, that he received this check on September 8, 2008, seventeen days after the date of our August 22, 2008 decision.  We find no evidence that the check as tendered fail to clear or otherwise be honored.  We conclude, therefore, under the “mailbox rule,” that the employer’s payment of additional PPI was timely under our August 22, 2008 decision, and therefore not penalty is due on that amount.  We shall deny and dismiss the employee’s claim for late payment penalty on the additional $17,700 in PPI paid by the employer.

III.  Interest:

In our August 22, 2008 decision, at pages 55-57, we had indicated that we would award interest on the additional benefits awarded under our August 22, 2008 decision, including additional PPI awarded, but only after giving the parties opportunity to inform the board on their respective methods of calculating interest.  The employer has since appealed the award of additional TTD and medical benefits, but has not appealed (and has paid) the additional award of PPI.  Interest is therefore due on this PPI, which per our prior decision, began to accrue 14 days after the date that we found medical stability had been reached.
  We see no reason in law or policy to delay further the award of interest on the additional PPI awarded.  We found the employee to have reached medical stability on February 28, 2008.  Thus we found interest on the additional PPI award to begin to accrue on March 14, 2008.
  We find here the employee was paid the additional PPI awarded on September 3, 2008.  We conclude the employee is entitled to interest on the late paid PPI, from the date of medical stability.
  The employee has provided a calculation of interest on PPI that is calculated at $3.75 per day.
  The employer has not disputed this calculation.  Thus we find the interest due on additional PPI awarded to be $648.75.
 
ORDER

1.  The RBA designee’s decision is REVERSED and REMANDED with instructions to order an eligibility evaluation; 

2.  The employee’s claim for penalty under AS 23.30.155(f) on the employer’s payment of additional PPI is denied and dismissed;

3.  The employee is awarded $648.75 in interest on additional PPI awarded. 

Dated at Juneau, Alaska on April 7, 2009.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board. If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JEROME C. DENNIS, employee; v. CHAMPION BUILDERS, employer; and AIG CLAIM SERVICES, INC., Insurer; Case No. 200413260; dated and filed in the office of the Alaska Workers' Compensation board in Juneau, Alaska, on  April  ____, 2009.






       John Childers,  Admin. Clerk III
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� The employee had also reported two other back injuries while working with a pick digging a hole on an unspecified date in July 2004, and while pulling carpet on August 17, 2004.  These injuries were not reported because the employee felt he could not take time off from work, and they seemed to resolve.  E.g., 9/14/04 A. Arra, PA-C, Progress/treatment note, SEARHC,  filed in Medical Records, March 13, 2007 (Bates-stamped Nos. 0001-0211), at page 0042.  This black-covered, bound volume of collected, paginated medical records was prepared for an second independent medical examination (SIME), and will be referred to as the SIME Medical Records, at [page #].  For other discussion of the July and August 2004 events, see also 11/26/04 J. Lawrence, PT, Physical Therapy Evaluation, SEARHC, SIME Medical Records at 0049; 2/4/05 P. Radecki, MD, Report on EIME, at page 2, SIME Medical Records at 0100.  There is no evidence that the employee was working for a different employer when the July 2004 or August 2004 events occurred, and the employer has not raised any defense under AS 23.30.100 as to these episodes that preceded the September 13, 2004 work place events, and has not sought to join another employer as a defendant in this proceeding.


� 4/15/08 Transcript of Proceedings (“Hearing Tr.”) at page 75, line 2 to page 78, line 22 (testimony of J. Dennis); 10/1/04 Workers’ Compensation Claim (“WCC”)(filed 10/1/04), at Blocks 3 (noting date of injury of 9/13/04) and Block 7 (identifying occupation as carpenter); 9/14/04 A. Arra, PA-C, Progress/treatment note, Southeast Alaska Regional Health Consortium, Inc. (“SEARHC”), SIME Medical Records at 0041. The Report of Occupational Injury or Illness, unsigned by the employee, identifies the employee’s position as “laborer,” and places the last date of work as September 20, 2004.  10/4/04 ROI (filed 10/5/04). 


� 9/14/04 A. Arra, PA-C, SEARHC, SIME Medical Records at 0042.


� J. Dennis Dep., at page 26, line 11 through page 27, line 4; 4/3/08 Transcript of Deposition of John Bursell, MD (“J. Bursell Dep.”) at page 13, lines 4-17.


� 6/27/05 J. Bursell, MD, Office/Outpatient Visit chart note, SIME Medical Records at 0117 & 0119; 6/27/05 J. Bursell, MD, Physical Capacities Form, SIME Medical Records at 0118.


� J. Dennis Dep. at page 21, lines 19-21.


� 8/8/06 J. Bursell, MD, Office/Outpatient Chart Note, SIME Medical Records at 0164; see also Employee’s Exhibit 18, at [unnumbered] page 2, filed attached to 4/11/08 Supplemental Hearing Brief of Employee (filed 4/11/08).  Although the employee’s exhibit appears to be a complete compilation of Dr. Bursell’s chart notes, unless not contained in the SIME binder, we will continue to refer to Dr. Bursell’s notes in the SIME binder, because they are paginated and permit precise reference.


� 10/16/06 J. Bursell, MD, “To Whom it May Concern,” in SIME Medical Records at 0206.  


� See 10/24/06 S. Oldacres, WC Technician, to D. Donley, chief of adjudications, AWCB (conveying a copy of Dr. Bursell’s 10/21/06 note, stating “[f]ollowing is a document Bruce had requested the claimant bring in for his pre-hearing, scheduled for 10:00 am on Wednesday, October 25, 2006”).  This note from WCO Bruce Dalrymple’s co-worker Ms. Oldacres, occurred 4 business days after his death.  We find this note refers to WCO Dalrymple on this record.  See also SIME Medical  Records at 0206.  It is evident by comparison of the second page of WC Tech. Oldacres’ facsimile transmission with SIME Medical Records at page 0206 that they are the same document, excepting the Griffin & Smith receipt stamp.


� 6/12/07 J. Bursell, MD, Office/Outpatient Visit chart note, filed in 4/4/08 Medical Summary (filed 4/4/08); see also Employee’s Exhibit 18 attached to 4/11/08 Supplemental Hearing Brief of Employee (filed 4/11/08). 


� Id.


� 10/1/04 WCC (filed 10/1/04), at Blocks 24.a and 24.e.


� 10/5/04 Letter, S.N. Oldacres, WC Technician, to J. Dennis [Rec. Vol. 7, page 0704].


� 2/15/05 A. Moser-Rahoi, Griffin & Smith, Controversion (filed 2/18/05).


� 2/15/05 Controversion Notice, at page 2, filed as Employer’s Exhibit F, attached to Employer’s Hearing Brief.  * * *


� J. Dennis Dep. at 51, lines 7-14.


� 10/11/07 T.J. Slagle, Notice of Representation, etc. to J. Cohen, WCO, AWCB (filed 10/15/07); 10/11/07 Amended WCC (filed 10/15/07).


� Elsewhere in the Amended WCC, the employee’s counsel noted the employee “has not been evaluated for re-employment benefits.”  10/11/07 Amended WCC, at Block 17.


� 10/11/07 Amended WCC at Blocks 24.d, .e, .g, .i, .j, and .l.


� 10/3/06 Letter, S.N. Oldacres, WC Technician, to J. Dennis [Rec. Vol. 7, at page 0710].


� The employee also provided testimony by deposition, which we considered.  See generally, J. Dennis Dep.  


� 4/15/08 Hearing Rec. at page 99, lines 7-19 (a copy of this document was identified for the record as Board Exhibit 3).  [The hearing officer represented that Board Exhibit 3 was printed from the Division’s website immediately prior to the April 15, 2008 hearing.  Id. at 23, lines 1-19].


� Id. at 158, line 16 to page 160, line 11.


� Id. at 17, line 23 to page 18, line11.


� Id. at 18, line 8 to page 19, line 12.


� Id. at 19, lines 13-17.


� Id. at 34, line 2 to page 35, line 9.


� Id. at 36, line 10 to page 37, line 9; see also 12/4/06 J. Bursell, MD, Office/Outpatient Visit chart note, SIME Medical Records at 0210 (reciting “[w]e discussed vocation issues, and he would like to return to carpentry.  If he is unable to do so he is interested in becoming a building inspector.  I recommended to him that he look into this.”).


� 10/1/07 Amended WCC, Blocks 17 (“he has not been evaluated for reemployment benefits”) and 24.g (making claim for review of re-employment benefits eligibility decision).


� 11/13/07 T.J. Slagle to F. Stoll, RBA (filed 11/19/07).


� 12/26/07 F. White, RBA designee, to T. Slagle.


� 1/4/08 K. Schwarting, Griffin & Smith, Letter to F. White, RBA Designee.


� 1/5/08 T.J. Slagle, Letter to F. White, RBA Designee, at page 1.


� Id. at page 2.


� 8/24/07 A.M. Rahoi, Griffin & Smith, Letter to J. Dennis, attached to 1/5/08 T.J. Slagle, Letter to F. White, RBA (filed 1/7/08).  The employer at hearing objected to admission of another copy of this settlement offer letter, duplicated as Employee’s Exhibit 11.  See note 166, infra.  No motion was made before the RBA to strike the unredacted copy of the letter that is attached to 1/5/08 letter from attorney Slagle.


� See Employee’s Exhibit 11(as redacted) attached to 3/6/08 Employee’s Hearing Br..


� 1/17/08 K. Schwarting, Griffin & Smith, Letter to F. White, RBA, AWCB (filed 1/17/08).


� 1/31/08 F. White, RBA designee, Letter to J. Dennis.


� 2/9/07 Petition (filed 2/11/08); 2/9/08 ARH (filed 2/12/08.  Another copy of the petition was filed on 2/12/08.


� Decision and Order 08-0151, at pages 50-53 and at page 61, para. 3.a.


� Id. at page 62 (certificate of service by J. Childers, Admin. Clerk III) [Rec. Vol. 9, page 0925].


� See Omar v. Unisea, Inc., AWCAC Dec. No. 53, at page 6-7 (Aug. 27, 2007)(remanding board decision for inadequate decisional document).


� Although Dr. Bursell’s chart notes appear to have been late-produced to both parties, there was no record made of what efforts either party made to obtain those chart notes prior to the RBA designee’s decision.  The chart notes showing receipt of the Roth SIME report pre-dated the RBA designee’s decision by at least six months.


� See 8 AAC 45.050(f)(3)(parties’ ability to stipulate to different procedures before the board); 8 AAC 45.195 (procedure before board subject to waiver or modification).


� While we find that Dr. Bursell testified that he was thinking the employee might not be able to return to his former work when Dr. Bursell performed a vocational evaluation on referral from DVR in June 2005, we also find Dr. Bursell did not recall communicating that opinion to the employee at that time.


� See, e.g., Cook v. Assets, Inc., AWCB Dec. No. 08-0146 (Aug. 18, 2008), at 15-16 (remanding to RBA for further fact-finding).  We note recent Commission precedent suggests a remand from the Commission is unnecessary where the new evidence adduced before that appeals tribunal conclusively establishes the outcome, making a remand unnecessary.  Municipality of Anchorage v. Faust, AWCAC Dec. No. 078, at page 23, n. 73 and accompanying text, quoting Irvine v. Glacier Gen. Constr., 984 P.2d 1103, 1104 (Alaska 1999).  However, we are unaware of legal authority applying a similar rule to a board’s review of an RBA decision, although this case appears to be very analogous where the evidence at the board’s hearing was clear and unrefuted that the employee possessed the 2007 Roth SIME report on June 12, 2007, and appears clear and unrefuted that the employee submitted the October 21, 2006 Bursell note to the board on October 24, 2006.  Each of these dates is more than 90 days prior to the date the employee requested re-employment benefits.  However, we decline to apply a similar rule here, particularly where there was also equally unrebutted evidence that the employee was uninformed of the 90-day deadline under former AS 23.30.041(c), as interpreted by the board’s decisions such as Gilen.  Remand will permit the employee to fully develop that evidence before the RBA by affidavit, deposition, or otherwise.


� 1/5/08 T.J. Slagle, to F. White, AWCB, at page 1.


� 1/17/08 K. Schwarting, Griffin & Smith, to F. White, at page 2.  Past board decisions have directly refuted the employer’s unsupported argument.  Richards v. Heartwood Constr., Inc., AWCB Dec. No. 05-0205 (Aug. 8, 2005), at   page 26 (“Even if an employee knows or should have known there was a possibility that his current injury might prevent him from permanently returning to his job with the employer, there may still be situations under 8 AAC 45.520(b) which excuse an untimely request for a reemployment eligibility evaluation.”); Oakley v. Denali Foods, Inc., AWCB Dec. No. 02-0170 (Aug. 29, 2002)(were employee failed to seek re-employment benefits within 90 days, reversing RBA decision of no unusual and extenuating circumstances where RBA failed to apply 8 AAC 45.520(b)).  


� 1/31/08 F. White, Letter to J. Dennis, at page 1 (“[a] review of your file shows compensability is not an issue . . . .”).


� Carey v. Native Village of Kwinhagak, AWCB Dec. No. 08-0042 (Mar. 4, 2008), at pages 13-15 (discussing cases).


� See also, e.g., Sherrod v. Sheraton Hotel Anchorage, AWCB Dec. No. 08-0113 (June 16, 2008)(granting reconsideration on employer’s challenge to application of Carey doctrine); Manor v. Alaska Railroad Corp., AWCB Dec. No. 08-0115 June 20, 2008)(discussing Carey and “course and scope” analysis of compensability under 8 AAC 45.510(b)).


� Decision and Order No. 08-0151, at page 60, paras. 2 and 3 [Rec. Vol. 9, page 0921].


� 10/10/08 K.M. Schwarting, Letter to M. Kemberling (filed 10/10/08).


� Id.


� 10/15/08 D. Torgerson, Letter to K. Schwarting and T. Slagle.


� 10/24/08 K. Schwarting, Letter to M. Kemberling, RBA (filed 10/24/08).


� Id. at page 2.


� Id. at page 2, nn. 5 & 6, and accompanying text.  The employer’s counsel did not attach a copy of the PCE for the RBA designee’s review.  The only PCE we have found, dated 6/27/05, is found at Vol. 6, Rec. 0573, and at SIME Medical Records, at 0118.


� Id., at pages 2-3, nn.7-9, and accompanying text.


� Id. at page 3.


� 10/27/08 T. Slagle, Letter to M. Kemberling (faxed 10/27/08; filed 10/29/08).


� Id.  at 2-3 and at 6-7 (including citation to Mr. Slagle’s 1/5/08 letter to the RBA, and Ms. Schwarting’s 1/17/08 letter to the RBA stating “Mr. Slagle is correct that the compensability of this case has been disputed.”).


� Id. at 3.


� Id. at page 3 and page 10.


� AWCB Dec. No. 08-0042 (Mar. 4, 2008).


� AWCB Dec. No. 08-0115 (June 20, 2008).


� AWCB Dec. No. 00-0255 (Dec. 12, 2000).


� 10/27/08 T. Slagle, Letter to M. Kemberling, at 9-10.


� 11/7/08 D. Torgerson, RBA designee, to J.C. Dennis, at pages 2-3.  A copy of this decision was filed as Exhibit 10 to the Employee’s exhibits supporting its petition for review of the RBA designee’s decision.


� Id.  at 3.


� Id. at 3-4.


� E.g., 1/12/09 Employee’s Br. re: Re-employment Eligibility/Penalties/Interest (filed 1/14/09), at page 10-11 (arguing compensability was disputed), at 11-12 (arguing no doctor predicted PPI within 90 days of report of injury); 1/14/09 Employer’s Hearing Br. at 8-9 (arguing compensability has not been disputed by the employer, and therefore 8 AAC 45.520(b)(5) is inapplicable); at 9 (arguing 8 AAC 45.520(b)(1) and (2) inapplicable).


� 1/12/09 Employee’s Br. at pages 5-7.


� Id. at pages 8-9.


� Id. at pages 9-10.


� Id. at 10 (citing Baker v. Gainwell Fire Protection Servs., 487 So.2d 700, 702 (La. App. 5 Cir. 1986).


� 1/14/09 Employer’s Hearing Br. at 7, n. 29.


� Id. at 11.


� 2/10/09 T. Slagle, Letter to R. B. Briggs, HO (filed 2/10/09) at pages 1-2.


� Id. at 3.


� 2/10/09 K. Schwarting, Letter to R. Briggs, HO (Filed 2/12/09) at 1-2, n. 1, citing Seybert v. Cominco Alaska Exploration, AWCB Dec. No. 04-0092 (Apr. 23, 2004), at 8.


� 2/20/09 T. Slagle, Letter to R.B. Briggs, HO (filed 2/20/09).


� 2/25/09 K. Schwarting, Letter to R. Briggs, HO (filed 2/27/09).


� 10/22/08 Petition (filed 10/22/08).


� 11/26/08 Petition (filed 11/28/08).


� 11/7/08 Answer (filed 11/12/08).


� E.g., 12/9/08 Answer, at page 3, para. V (filed 12/11/08); 12/16/08 Answer (filed 12/18/08).


� 1/14/09 Employer’s Hearing Br. at 10, n. 45 (citing board decisions).


� 9/15/08 T. Slagle, Letter to L. Gillespie, WCO (filed 9/16/08)[Rec. Vol. 3, at pages 0328-0333].


� 1/20/09 Hearing Proceedings (testimony of AIG adjuster Pat Feeney).


� Decision No. 08-0151, at pages 34-38.


� As to injuries occurring after November 7, 2005, eligibility determinations are initiated differently.  See Municipality of Anchorage v. Faust, AWCAC Dec. No. 081, at page  20-23 (discussing 2005 revisions to AS 23.30.041(c)).


� The Report of Injury on file, unsigned by the employee, filed by the employer on 10/4/04, listed 9/20/04 as the last day worked.  10/4/04 ROI (filed 10/5/04).  However, the employer initially accepted compensability and began paying TTD beginning 9/14/04.  10/18/04 Compensation Report (filed 10/22/04)[Rec. Vol. 1, at page 0002].  





� Nealy v. Alaska Airlines, Inc., AWCB Dec. No. 06-0244 (Sept. 6, 2006)(affirming RBA denial of eligibility determination); Yeisley v. Ruralcap, AWCB Dec. No. 06-0079 (Apr. 13, 2006)(affirming RBA denial of eligibility evaluation); Noakes v. Dix Masonry, Inc., AWCB Dec. No. 06-0062 (Mar. 14, 2006)(reversing RBA determination and determining employee’s request untimely); Weigle v. Schlumberger Well Services, AWCB Dec. No. 05-0334 (Dec. 20, 2005)(affirming RBA denial of eligibility evaluation); Richards v. Heartwood Construction, Inc., AWCB Dec. No. 05-0205 (Aug. 8, 2005)(ordering eligibility evaluation); Briggs v. Int’l Self Storage, Inc., AWCB Dec. No. 05-0204 (Aug. 8, 2005)(remanding to RBA on mistake of law); Lowery v. Shaan Seet, Inc., AWCB Dec. No. 05-0002 (Jan. 4, 2005)(affirming RBA denial of eligibility determination); Lyngby v. Treeline Electric, AWCB Dec. No. 04-0233 (Sept. 27, 2004); Burke v. Houston NANA JV, AWCB Dec. No. 04-0084 (Apr. 14, 2004)(reversing RBA, denying eligibility determination), aff’d, Rory F. Burke v. Houston/Nana LLC, et al., 3AN-03-12715 CI (Alaska Sup’r Ct., 3rd Jud. Dist. July 14, 2005); Jerry v. Chandler Corp., AWCB Dec. No. 04-0039 (Feb. 13, 2004)(affirming denial of eligibility determination); Oakley v. Denali Foods, Inc., AWCB Dec. No. 02-0170 (Aug. 29, 2002)(remanding to RBA); Chivers v. University of Alaska, AWCB Dec. No. 02-0010 (Jan. 17, 2002)(affirming denial of eligibility determination); Gillen v. Glen Mills Construction, AWCB Dec. No. 00-0255 (Dec. 12, 2000), at pages 8-9, citing Williams v. Municipality of Anchorage, AWCB Dec. No. 98-0273 (Oct. 30, 1998), at page 9; Stark v. Stark-Lewis Co., AWCB Dec. No. 98-0093 (Apr. 15, 1998), at page 8; Vincent v. The Hub Lounge, AWCB Dec. No. 97-0113 (May 23, 1997); Bales v. State of Alaska, AWCB Dec. No. 96-0104 (Mar. 12, 1996); Harsen v. B & B Farms, AWCB Dec. No. 94-0253 (September 30, 1994); Hartley v. Lease Kissee Constr., AWCB Dec. No. 91-0071 (Mar. 26, 1991); Light v. Sealaska Corp., AWCB Dec. No. 89-0210 (August 18, 1989).


� Gillen, AWCB Dec. No. 00-0255, at page 8, quoting Rydwell v. Anchorage School Dist., 864 P.2d 526 (Alaska 1993).


� AWCB Dec. No. 04-0084, at page 8.


� Rory F. Burke v. Houston/Nana LLC, et al., 3AN-03-12715 CI (Alaska Sup’r Ct., 3rd Jud. Dist. July 14, 2005), appeal pending, Alaska S. Ct. No. S-12346 (filed  June 23, 2006).  The Supreme Court appeal has been fully briefed, and a draft decision is circulating.  � HYPERLINK "http://www.appellate.courts.state.ak.us/frames1.asp?Bookmark=S12346" �http://www.appellate.courts.state.ak.us/frames1.asp?Bookmark=S12346� (accessed 4/7/09).


� AWCB Dec. No. 96-0104, at page  11-12, n. 5 (citing and discussing authorities).


� AWCB Dec. No. 00-0255, at page 8.


� 384 P.2d 445 (Alaska 1963).


� We encourage the RBA in future decisions that rely upon a board decision, or for that matter any legal authority, to cite that authority in the decision, for the benefit of the parties and any reviewing body.


� A controversion of all benefits based on failure to supply medical releases was rescinded on 12/20/04.  12/20/04 A. M. Rahoi, Letter to AWCB (filed 12/27/04) [Rec. Vol. 7, at page 0706]. 


� Carey v. Native Village of Kwinhagak, AWCB Dec. No. 08-0042 (Mar. 4, 2008).


� Manor v. Alaska Railroad Corp., AWCB Dec. No. 08-0115 (June 20, 2008).


� See generally 10/15/08 D. Torgerson, Letter to the parties; 10/24/08 K. Schwarting, Letter to M. Kemberling; 10/27/08 T. Slagle, Letter to M. Kemberling.  The parties submitted a number of exhibits attached to their letters, but none of those exhibits contained any additional information on what information the employee was provided regarding the 90-day rule on requesting a re-employment benefits eligibility evaluation.


� 11/7/08 D. Torgerson, Letter to J.C. Dennis, at pages 3-4.


� See AS 44.62.480 (limiting official notice of matters outside the agency’s “special field” to facts that are judicially noticeable); Rule 201(b), Alaska R. Evid. (fact judicially noticed must be “not subject to reasonable dispute in that it is either (1) generally known within this state or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.”  We conclude the question of what information the employee supplied regarding deadlines for application for benefits is not a subject of the division’s or board’s “special field” of expertise, meaning that for either the RBA or the board to take administrative notice of a agency practice requires meeting the same evidentiary standard as for matters under Rule 201(b).  


� Cf. Collins v. Arctic Builders, AWCB Dec. No. 02-0200 (Oct. 3, 2002)(basing administrative notice of Division practice on testimony of division employee with knowledge of that practice during the time period in question).


� AWCB Dec. No. 04-0039, at page 10.


� Id. at page 10, note 1 (listing years during with employee filed reports of injury).


� E.g., Seybert v. Cominco Alaska Exploration, AWCB Dec. No. 04-0092 (Apr. 23, 2004); Burke, supra, AWCB Dec. No. 04-0084, at 8; Harsen v. B&B Farms, AWCB Dec. No. 94-0253, at page 11, n. 6.


� The board initiated a system of periodic public notices, or “bulletins” beginning on May 11, 1983 as a “formal means of communication between the . . . Board/Workers’ Compensation Division and self-insured employers, insurers, and adjusters.”  AWCB Bulletin 83-01 (5/11/83).


� AWCB Bulletin 85-04 (1/25/85)(a copy of this bulletin, not currently available on the division’s website, is appended to this decision).


� AWCB Bulletin 95-07 (8/22/95)(a copy of this bulletin, not currently available on the division’s website, is appended to this decision).


� AWCB Bulletin 98-01 (1/26/98).


�4/ 15/08 Hearing Proceedings, Tr. at 29:17-33:8 (discussing Board Exhibit 3).


� Id. at 29:23 to 30:23.


� Cf. Burke, supra, AWCB Dec. No. 04-0084, Appendix.  


� Board Exhibit 3, at page 9; Appendix to Burke, at column marked 15.  Board Exhibit 3 is more complete than the appendix attached to the Burke decision, and includes similar language on the first page and page 12 that directs the employee to contact the Workers’ Compensation Division and the insurer if 90 days have passed since the date of report of injury without the employee having requested an eligibility evaluation.  The website form of the booklet omitted the referenced eligibility determination request form.  See Board Exhibit 3.


� E.g., � HYPERLINK "http://www.labor.state.ak.us/wc/home.htm" �http://www.labor.state.ak.us/wc/home.htm� (accessed April 3, 2009), under category of “Legal Research.”  We take administrative notice that the division announced that it began to post a copy of “Workers’ Compensation and You” and board decisions on or about January 26, 1998.  AWCB Bulletin No. 98-01.  However, we have no basis for taking notice of when various editions of the publication, and when various board decisions, have been posted.


� AS 23.30.001(1).


� § 28, ch. 93, SLA 1982.


� The division possessed the 10/16/06 Bursell note at a time when a request for a re-employment benefits eligibility determination might have been timely submitted under the Gillen rule.  10/24/06 S. Oldacres, WC Tech., Fax to D. Donley, Chief of Adjudications [Rec. Vol. 7, pages 0712-013](conveying copy of 10/16/06 Bursell note).  We noted that the employer argued on remand to the RBA that the Dr. Bursell arrived at an opinion that the employee might not be able to return to carpentry earlier, when he performed the PCE in June 2005, however we previously found the record did not support this argument because Dr. Bursell did not recall conveying the “concern” to the employee, see AWCB Dec. No. 08-0151 at page 4, nn. 13-22 and accompanying text (summarizing medical record) and at pages 19-20, nn. 117-125,  accompanying text (summarizing Dr. Bursell’s “concern” about employee’s ability to return to carpentry),  and at 40, n. 208 and accompanying text (finding no evidence that the employee was informed by Dr. Bursell in June 2005 of his “concern” about whether employee would be able to return to carpentry).  In any event the RBA designee made no findings on this point.  We conclude the record supports October 24, 2006 as the earliest date the employee unequivocally learned of Dr. Bursell’s opinion that he might not be able to return to carpentry.


� Rangel v. Costco Wholesale Corp., AWCB Dec. No. 08-0187, at 5 (Oct. 15, 2008); Kuhn v. Anchorage Fracture & Orthopedic Clinic, AWCB Dec. No. 06-0207, at 4 (July 27, 2006); Corsmeier v. Nana Regional Corp., AWCB Decision No. 05-229 (Sept. 9, 2005); Aleck v. Kiewit Centennial, AWCB Decision No. 00-0054 (Mar. 23, 2000), affirmed Alaska Super. Ct. No. 3AN-00-3657 Civ (August 1, 2001); Tilden v. State Leasing, AWCB Decision No. 98-0174 (June 29, 1998); Chavarria v. Klondike Inn, AWCB Decision No. 96-0125 (Mary 27, 1996) affirmed Alaska Super. Ct. No. 4FA-96-0865, Memorandum Op. at page 6 (August 13, 1997)[“payment is timely made if the check is delivered or when it is deposited in the mail to the person entitled to it, within 14 days after issuance by our order, e.g. Sherman v. Alta Dauel, AWCB No. 84-0377 (November 26, 1984); Barker v. H.C. Price Co., AWCB No. 84-0244 (July 2, 1984)”]. 


� 1/20/09 Hearing Proceedings (testimony of Pat Feeney); Employee’s Exhibit 11, page 2 (photocopy of check with issue date of “09/03/2008”), attached to Employee’s Hearing Br.


� Decision and Order No. 08-0151, at pages 55-57. 


� Id. at 57, n. 259.


� Circle De Lumber Co. v. Humphrey, 130 P.3d 941, 951 (Alaska 2006)(affirming award of interest on additional PPI awarded, retroactive to date of medical stability, as compensation to the employee for the time value of money).


� 9/15/08 T. Slagle, Letter to L. Gillespie (filed 9/16/08)[Rec. Vol. 3, page 0328].


� ($3.75 / day) x 173 days = $648.75.
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