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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION FOR A FINDING OF THE FAILURE TO INSURE WORKERS' COMPENSATION LIABILITY & ASSESSMENT OF CIVIL PENALTY AGAINST,

C & C GLASS,

                         Uninsured Employer,

                         Defendant.
	
	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  700002284
AWCB Decision No.  09-0069
Filed with AWCB Anchorage, Alaska 

on April 8, 2009


The Alaska Workers’ Compensation Board (Board) heard Employer's Petition for Reconsideration of the Board's Final Decision and Order No. 09-0057 (March 24, 2009), on April 7, 2009, on the written record in Anchorage, Alaska.  William DeBellis represented Employer.   Mark Lutz, Investigator for the Fraud Investigation Section (Section), Workers' Compensation Division (Division), Alaska Department of Labor and Workforce Development (DOL), represented the State of Alaska.  We closed the record at the hearing’s conclusion on April 7, 2009.


ISSUE

Shall we reconsider and modify our March 24, 2009 Decision and Order directing Employer to make an initial, penalty payment of $2,346.98, and eighteen (18) monthly payments on the 15th of each month beginning April 15, 2009, in the amount of $444.44, pursuant to AS 23.30.130(a) and AS 44.62.540?  
EVIDENCE SUMMARY

In our March 24, 2009 Decision and Order, AWCB Decision No. 09-0057, we discussed the history and relevant evidence, as follows:

Investigator Mark Lutz testified at the March 11, 2009 hearing the Division became aware during a routine records check in May, 2007 Employer did not have workers’ compensation insurance.
  He noted the National Council on Compensation Insurance, Inc. (NCCI) database records indicated American Interstate Insurance canceled Employer's policy effective October 10, 2006.
  Investigator Lutz said the canceled policy was not replaced until a new policy issued by Commerce & Industry Insurance took effect on December 13, 2006, resulting in a 64 day insurance lapse.  He testified the new policy expired December 13, 2007 and was not renewed.  Mr. Lutz said Employer's next policy became effective February 5, 2008, through Umialik Insurance, resulting in a 54 day lapse.  He testified Employer had yet another lapse of about 54 days while the original failure to insure case was pending.  He also noted many of Employer’s employees performed only part time work.

Investigator Lutz stated the Employment Security Division (ESD) records show Employer had from seven to ten employees working during the time it was uninsured.
  He further testified the Division found no State of Alaska business license on file for this employer.
  Mr. Lutz said Employer is recorded with the Department of Commerce as a corporation with Don D. Carson as registered agent, and William DeBellis as President, Vice President, Secretary, Treasurer, and Director with 100% ownership.

Investigator Lutz testified the Section served a Petition for Finding of Failure to Insure and Assessment of Civil Penalties on Employer, along with a discovery demand, on May 3, 2007.
  Investigator Lutz initially said Employer remained uninsured at the time of hearing.
  However, upon receiving additional evidence from Employer showing current insurance, Investigator Lutz revised his original evidence and determined Employer was currently insured effective March 10, 2009.  Investigator Lutz testified Employer was uninsured for 321 total employee work days.  

At hearing, Investigator Lutz testified Employer’s estimated premium for a workers’ compensation insurance policy varied from year to year significantly.  He maintained the Commerce & Industry policy that provided coverage between December 13, 2006 and December 13, 2007 prorated to a daily cost equaling $51.71.  The Umialik policy providing coverage from February 5, 2008 to August 26, 2008 equated to a $41.70 daily cost.  Mr. Lutz averaged those two policies for a daily premium equaling $47.00.  He noted the 2007 policy cost Employer $18,875.00 while the 2008 policy cost Employer $8,465.00.
   Investigator Lutz testified Employer had an excellent insurance record until now.  He further maintained Employer had no Executive Office Waiver on file.

At hearing, Mr. DeBellis testified he had recently taken over the family business.  His mother, who was the business’ bookkeeper, became ill and essentially left these responsibilities to him.  Mr. DeBellis maintained he owed a significant outstanding “audit balance” from prior insurance.  He admitted to having no Executive Officer Waiver on file previously but stated he had reinstated his insurance effective March 10, 2009, and currently had an Executive Officer Waiver.  Mr. DeBellis said his current insurance premium was significantly lower, costing only about $1,200.00 per year.

Mr. DeBellis testified he served as all corporate officers as well as the sole director.  He admitted he is the person in charge of the corporation’s business and the person with authority to insure it.  He testified the business’ work consisted of installing auto glass, cutting glass table tops, mirrors, glass for picture frames, warranty work on school and office windows and generally any and all kinds of glass work.  His business is open normal business hours and days, and “daily as needed” to get the work done.  His business' annual income varies, but is typically about $500,000 per year.  Mr. DeBellis averred he did not know his insurance was canceled because he did not receive clear notice from his broker.  He admitted knowledge he was personally liable for all injuries his employees sustained arising out of and in the usual course of their employment during the period for which his business was uninsured.  He further understood the Board could assess a civil penalty of up to $1000 per day for each employee for each day an employee is employed while his business was uninsured.  Lastly, Employer testified his business was struggling and he could not afford to pay a large, lump-sum fine or penalty.  He estimated he could pay up to $500 per month installments if the Board penalized him for failure to insure his employees.

Investigator Lutz testified the Division had knowledge of fourteen occupational injuries having been reported against Employer since Employer began business.  Twelve injuries occurred between 1984 and 1992, one occurred in July 2000, and one occurred in April 2004.  All but one injury involved relatively minor lacerated digits with no time loss, while the other was an elbow injury resulting in twelve weeks lost time from work.  None occurred during the uninsured period.

Investigator Lutz requested we find Employer has been an uninsured employer for 321 total employee work days from October 10, 2006 through December 13, 2006, from December 13, 2007 through February 5, 2008, and from August 26, 2008 through March 10, 2009.  He recommended we find Employer failed to insure its employees for that period, and order Employer is directly liable for any work injuries to its employees for the uninsured period.  Investigator Lutz requested we assess civil penalties under AS 23.30.080(f) for the uninsured period, allow a payment plan if necessary, and if Employer failed to make the suspended payments, order the suspended portions will then become immediately due and payable.
  

In our March 24, 2009 decision, we found Employer failed to provide evidence of compliance with the workers' compensation insurance requirement from October 10, 2006 through December 13, 2006, from December 13, 2007 through February 5, 2008, and from August 26, 2008 through March 10, 2009.  Consequently, based on our administrative record and the hearing testimony, we found Employer had no workers’ compensation insurance from October 10, 2006 through December 13, 2006, from December 13, 2007 through February 5, 2008, and from August 26, 2008 through March 10, 2009, and it was using employee labor during the uninsured periods.  Based on the evidence in the record, and specifically the testimony of Employer and Investigator Lutz, we found Employer failed to insure its employees, and violated AS 23.30.075(a) from October 10, 2006 through December 13, 2006, from December 13, 2007 through February 5, 2008, and from August 26, 2008 through March 10, 2009.  

We further found Employer failed to provide workers’ compensation insurance coverage for its employees during a period of 321 employee work days.  We found this was a relatively long period for employees to work uninsured.  We found the maximum penalty we could assess for Employer’s failure to insure was $321,000.00.  However, given this case’s facts, we found that sum excessive and in our discretion determined the proper penalty.  We found Employer was a small business, which may not survive a large penalty.  We found its work-injury history was quite good with relatively minor cuts being the norm, and no recent injuries reported.  We found, based upon Investigator Lutz’s testimony, Employer cooperated fully in the investigation.  Based on the available record, we found no employees suffered injury during the uninsured periods.  We found Employer ceased violating the insurance requirements by obtaining a new policy.  We found it also obtained a new broker, hoping to avoid future lapses.  We found Employer did not blatantly disregard the law and never violated any “stop work” order.  We found Employer did not receive clear notice from its broker stating its insurance was cancelled.  We found, based upon Mr. DeBellis’ testimony, Employer sincere and credible in its explanations concerning its past lapses and in its intent to avoid future lapses.  We found this was a non-egregious case.

Consequently, we found the average, pro-rated premium for the period Employer used employee labor, during which it was required to provide insurance for employees, was approximately $10,346.90.
  To meet the statutory purpose for the civil penalties assessed under AS 23.30.080(f), we concluded the minimum penalty we should assess Employer should be at least double that amount -- $20,693.80.  We assessed this penalty at $64.47 per day, resulting in a total civil penalty of $20,693.80.
  However, we suspended 50% of this assessed penalty, finding Mr. DeBellis’ testimony at hearing credible in all respects.
  We found based upon his testimony, Mr. DeBellis received no clear notice from his prior broker and insurer his worker's compensation policy was canceled.  Therefore, we found this lack of clear notice the most mitigating factor of all those we considered in this case, and we found it egregious enough to result in us suspending 50% of the assessed penalty.  We found it would be grossly unfair to penalize Employer more than this amount under these circumstances.  We found the average, pro-rated premium Employer would have paid had it secured insurance during the lapsed periods is a fair and equitable penalty in this case.  Therefore, we concluded a penalty of $10,346.90 was assessed and payable in this case.

Lastly, we noted Employer’s request to set up a payment schedule for penalties.  Notwithstanding our decision to suspend 50% of the total assessed penalty, we concluded a payment plan may still be necessary.  Accordingly, we found, based upon Mr. DeBellis’ testimony, Employer could afford up to $500 payments per month, but was struggling with other debts.  Therefore, we ordered Employer to make an initial $2,346.98 payment within seven (7) days of our May 24, 2009 Decision and Order, and ordered Employer to make eighteen (18) monthly payments of $444.44 until the balance ($7,999.92) was paid off.
  

On April 1, 2009, Employer filed a Petition with the Board seeking “reconsideration” of the payment arrangements.
  In his letter attached to his petition, Mr. DeBellis stated:

This letter is in regards to the order we have received.  It states that we need to pay the total of $10,346.90 for failure to insurer.  There is a payment of $2,346.98 wanted within the 7 days of receiving notice.  At this time we are having hard times and lack of business due to it being winter, (sic) I am asking for a reconsideration of this payment.  As it doesn't seem like much, yet I am afraid it will hurt my business a substantial amount.  This business was handed to me with the debt and the problems.  I am slowly but surely trying to keep it afloat.  To my understanding I had coverage and wasn't notified of cancellation until I was notified by the state.  Therefore, I wasn't aware of the lapse in insurance.  As soon as I was notified of the default I retained the insurance that I needed.  The payments of $444.44 a month is (sic) going to be straining the first couple of months but I should be able to handle that.  If we could break the initial payment down to a couple payment (sic) I should be able to pay it within the time period given.  With the economy being the way it is, my little company doesn't have much of a chance but I'm willing to give it want I got to make it work.  If you could help me in this matter it would be greatly appreciated.

Upon reviewing Employer's Petition, the Board determined Employer failed to serve a copy of the Petition and associated letter on the fraud section.  Consequently, the Board faxed a copy of the Petition and letter to Mr. Lutz on April 7, 2009, seeking his prompt response.  On April 7, 2009, the fraud section through Mr. Lutz answered Employer's Petition stating it did not oppose Employer's request for a different payment schedule.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

RECONSIDERATION & MODIFICATION:

The Alaska Administrative Procedure Act at AS 44.62.540(a) provides, in part:

The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent. . . .

AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

Employer petitioned us to reconsider our March 24, 2009 decision, to the extent we required a down payment, which Employer suggests it cannot afford to pay because its business is currently very slow.  Upon reviewing the record, we find Employer's petition was timely filed within 15 days of our March 24, 2009 decision.  We further find the fraud section did not oppose Employer's Petition.  Accordingly, we find we can and will reconsider our payment plan for Employer pursuant to AS 44.62.540.

We find Employer asked us to “break the initial payment down to a couple” payments and we find Employer's request is reasonable.  We conclude we will reconsider our March 24, 2009 decision, and we find one-half of the original down payment is appropriate in this case.  We reconsider and modify our March 24, 2009 decision to change and reduce Employer's down payment from $2,346.98 to $1,173.38, due and payable within seven days from this Decision and Order's date.

Furthermore, we find based upon Mr. DeBellis’ testimony at hearing, and his April 1, 2009 letter stating his business is struggling and may not survive, it is appropriate to reconsider and modify the ongoing monthly payment schedule as well.  We conclude we will also reconsider and modify our March 24, 2009 decision to change, reduce, and extend Employer’s monthly payments from $444.44 per month for eighteen (18) months, to $382.23 per month for twenty-four (24) months.  We further find the initial payment date for ongoing, monthly installments should be changed to reflect the issuance of this Decision and Order on reconsideration.  Accordingly, we conclude Employer's initial $1,173.38 down payment shall be due within seven (7) days from this Decision and Order's date and ongoing $382.23 monthly payments shall be due the first of each month beginning May 1, 2009.  We conclude we will also reconsider and modify our March 24, 2009 decision to extend the period for which the fraud section shall monitor Employer for compliance with our statutes, from eighteen (18) months to twenty-four (24) months, consistent with the new payment plan.  In all other respects, our March 24, 2009 Decision and Order No. 09-0057 remains in full force and effect as issued.  We retain jurisdiction to resolve any disputes.


ORDER

1. Employer's unopposed April 1, 2009 Petition for Reconsideration is granted.

2. Employer is assessed a civil penalty pursuant to AS 23.30.080(f) in the amount of $20,693.80 for the period in which it was uninsured and used employee labor.  

3. We suspend 50% of the assessed penalty ($10,346.90) subject to no further violations of the above-referenced statutes for a period of twenty-four (24) months from this Decision and Order's date.

4. Employer shall pay a civil penalty of $10,346.90 pursuant to AS 23.30.080(f) for the period in which it was uninsured, to the Alaska Workers’ Compensation Benefits Guaranty Fund, mailed to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau office, P.O. Box 11512, Juneau Alaska 99811-5512.

5. Employer remains liable for the full penalty of $20,693.80 in the event it violates 
AS 23.30.075 or AS 23.30.085, or fails to make monthly payments as set forth infra in the twenty-four (24) months following this Decision and Order’s date.  

5.
Pursuant to AS 23.30.075(b), Employer and William DeBellis are jointly and severally liable for all benefits and penalties due under the Alaska Workers’ Compensation Act for any claims arising during the period in which it was not in compliance with AS 23.30.075, from October 10, 2006 through December 13, 2006, from December 13, 2007 through February 5, 2008, and from August 26, 2008 through March 10, 2009.  

6.
Employer and William DeBellis are jointly and severally subject to the penalties provided in AS 23.30.070 for any claims arising during the period in which Employer was not in compliance with AS 23.30.085, from October 10, 2006 through December 13, 2006, from December 13, 2007 through February 5, 2008, and from August 26, 2008 through March 10, 2009.  

7. 
Pursuant to AS 23.30.135, we direct the Workers' Compensation Uninsured Employer Investigator to investigate Employer quarterly, for twenty-four (24) months from this Decision and Order 's date, for compliance with AS 23.30.075 and AS 23.30.085.  

8.
If Employer fails to secure and maintain insurance for its employees following this decision and order’s issuance, it will be subject to additional penalties provided in AS 23.30.080(f), and the above-referenced suspended penalty and any amounts remaining unpaid on the current balance due shall become immediately due and payable.

9.
Pursuant to AS 23.30.135, we direct Employer to make an initial payment of $1,173.38 within seven (7) days of this Decision and Order's date payable to the Alaska Workers’ Compensation Benefits Guaranty Fund, mailed to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau office, P.O. Box 11512, Juneau Alaska 99811-5512.  Checks must include AWCB Case No. 700002284, in addition to AWCB Decision No. 09-0069.  We approve a payment schedule for the civil penalty’s balance ($9,173.52) assessed under AS 23.30.080(f) as follows: Employer shall make monthly payments of $382.23 on the first of each month for twenty-four (24) months, beginning May 1, 2009.  Each installment check shall be payable as above and shall include the case number and decision number.  We will retain jurisdiction over this issue.  

10.
The fraud investigation section shall monitor Employer’s compliance with AS 23.30.075, §080, and §085, and its payment plan for twenty-four (24) months from this Decision and Order’s date and if there are no further violations, will prepare an Order of Discharge of Liability for Penalty for Employer within thirty (30) days of twenty-four (24) months from this Decision and Order's date.  Upon receipt, we will issue the order.

Dated at Anchorage, Alaska this 8, day of April, 2009.






ALASKA WORKERS' COMPENSATION BOARD






William Soule,






Designated Chairman






Robert C. Weel, Member






____________________________________






Tony Hansen, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of In re C & C Glass, uninsured employer, defendant; Case No. 700002284; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 8, 2009.








Jean Sullivan, Clerk
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� See also Uninsured Employer Investigation Summary with associated NCCI, database information, dated March 11, 2009.


� Id.


� Id.


� Id.  Employer produced a copy of his business license at hearing.  See Employer’s Hearing Exhibit 2.


� Id.


� See Petition and Demand dated May 3, 2007.


� See Uninsured Employer Investigation Summary dated March 11, 2009.


� See Uninsured Employer Investigation Summary at 2.


� See Decision and Order No. 09-0057 (March 29, 2009) at 1-4.


� 2006-2007 premium of $18,875.00 / 365 days = $51.71.  2008 premium of $8,465.00 / 202 days = $41.70.  2008-2009 premium of $1,200.00 / 365 days = $3.29.  Average premium = $51.71 + $41.70 + $3.29 = $96.70 / 3 = $32.23 X 321 uninsured employee work days = $10,346.90.  


� See Decision and Order 09-0057 (March 29, 2009) at 10.


� AS 23.30.122.


� See Decision and Order 09-0057 (March 29, 2009) at 10.


� Id. at 10-11.


� See Employer's April 1, 2009 Petition and attached letter.


� Id.
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