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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MARY C. PANIYAK, 

                                               Employee, 

                                                 Applicant,

                                                   v. 

NATIVE VILLAGE OF EKLUTNA,

                                               Employer,

                                                   and 

ALASKA NATIONAL INS. CO,

                                               Insurer,

                                                 Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200225732, 200504885M
AWCB Decision No.  09-0072
Filed with AWCB Anchorage, Alaska

on April  14, 2009


The Alaska Workers’ Compensation Board (Board) heard Employee's and Employer’s request we approve a Compromise and Release (C & R) agreement on April 2, 2009 in Anchorage, Alaska.  Employee represented herself.   Attorney Michael Budzinski represented Employer and its insurer (Employer).  We closed the record at the hearing’s conclusion on April 2, 2009.


ISSUES

1) Shall we modify the C & R's terms to conform to Barrington v. ACS, 198 P.3d 1122 (Alaska 2008)?

2) As modified, is the settlement agreement in Employee’s best interest and shall we approve it pursuant to AS 23.30.012, 8 AAC 45.160, and Smith v. CSK, Auto, Slip Opinion No. 6351 (April 3, 2009)?

EVIDENCE SUMMARY

The Board cites here only facts necessary to address the narrow issues before us.  Employee had two relevant injuries: The first occurred May 18, 2002, when she reportedly injured her right low back and left shoulder.  The second occurred February 8, 2005, when Employee reportedly injured her left arm and elbow, left thigh, hips, right shin and claimed nerve damage.

Employee's pre-injury medical records show she suffered an unspecified shoulder injury in June 1993.
  In 1997, Employee reported she was rear-ended by a taxicab, and complained of right shoulder, right hip and some upper and lower back pain.
  In June, 2001, Employee sought care for wrist, elbow and shoulder pain resulting from an earlier fall on the ice.
  Employee sought care for neck and shoulder stiffness, low back pain, left hip and mid-back pain in September, 2001.
  On May 11, 2002, Employee reported she was involved in a motor vehicle accident the prior day (May 10, 2002) with airbag deployment.  She reportedly felt fine until she awakened the next day and had some stiffness in her low and upper back on the left side.
  On May 18, 2002, the date of her first work-related injury subject of this Decision and Order, Employee reported again to the emergency room and referenced her May 10, 2002 motor vehicle accident, reiterating complaints of right hip pain and tingling in her lower back.  The emergency room record notes she “walks bent at waist.”

THE MAY 18, 2002 INJURY:

On January 3, 2003, Employee reported she injured her “right hip” on May 18, 2002, during an event for Employer, the Native Village of Eklutna.  On that occasion, Employee said she twice stepped in a hole on the “Pow-Wow grounds” and later felt numbness in her right hip and leg when she got home that evening.
  On June 4, 2002, Employee saw a physician at the Alaska Native Medical Center, noted her May 10, 2002 motor vehicle accident, and mentioned she stepped in a whole twice and felt pain radiating from her lower back to her hip in the pelvic region, mostly on the right.
  Employee continued to seek treatment at the Native Medical Center for “lumbosacral dysfunction” for several months thereafter.
  

Subsequently, Employee treated conservatively with chiropractor Mark Kufel, D.C., beginning April 2003.  On his Physician's Report form, Dr. Kufel recorded Employee had previously injured the same body part in a “car accident.”  Employee told Dr. Kufel she accidentally stepped in a hole, “jarred” her low back and caused an “increase in low back pain.”
  Dr. Kufel diagnosed acute, moderate-severe, traumatic hyperextension/hyperflexion, cervical, thoracic, and lumbo-sacral, strain/sprain, and opined these conditions were work-related.
  Employee continued treating with Dr. Kufel for several months following this injury.
  

On December 11, 2003, Employee saw Patrick Radecki, M.D., and Richard Peterson, D.C., for an Employer's Medical Evaluation (EME).  The EME physicians opined it was only “possible” Employee suffered an injury from stepping into a hole on the job.   They determined she was symptomatic from her May 10, 2002 motor vehicle accident, and her May 18, 2002 injury was not a substantial factor in her then-current situation, and did not necessitate the chiropractic treatment she received in 2003.   The EME physicians maintained Employee was medically stable, had no anticipated permanent partial impairment (PPI), and needed no further work-related medical treatment.
  Based upon this report, Employer controverted Employee's right to benefits effective January 15, 2004.
   Following the controversion, Employee returned to the Alaska Native Medical Center for continued care, which occasionally addressed some of the same physical complaints.  Additional medical records appear following Employee's February 8, 2005 motor vehicle accident, as discussed infra.

THE FEBRUARY 8, 2005 INJURY:

On March 10, 2005, Employee reported she was in a work-related car accident on February 8, 2005, and injured her left arm, left leg, lower back, pelvic area and tail bone.
  She reported to the emergency room at Alaska Native Medical Center complaining of having been hit in a motor vehicle accident on February 8, 2005, and feeling some “slight” left-sided neck pain.  She complained of no chest, back or abdominal pain.
  The emergency room doctor’s impression was “contusion left leg and left elbow” following a motor vehicle crash.
  Two days later, Employee visited the emergency room again, complaining of a piece of glass she found in her right ear, pain in her left shoulder and elbow, and numbness in her left hand that “comes and goes.”
  Employee continued conservative care at the Native Medical Center.

On March 8, 2005, Employee sought additional care at Alaska Regional Hospital’s emergency room.  She recounted her work-related motor vehicle accident and noted she had symptoms including whole body numbness, mild left headache, neck pain, numbness in arms, hip pain and tingling in the back of her head.  The emergency room physician’s assessment was “paresthesias,” which awoke her from sleep, which he found to be “somewhat unusual.”

On March 19, 2005, Employee had a Magnetic Resonance Imaging (MRI) scan at Alaska Native Medical Center.  The radiologist’s impression included a right lateral disk protrusion at L4-5 causing moderate right-sided foraminal stenosis, and a left, paracentral, lateral disk bulge at the L5-S1level with mild, left-sided foraminal stenosis.

On March 28, 2005, Employee returned to chiropractic care, seeing Charles Krichbaum, D.C.  Employee reported both work-related injuries, and Dr. Krichbaum, by checking the appropriate box on a form, opined her diagnoses were “work-related.”
  Employee continued to treat conservatively, with an occasional visit to the emergency room for pain medication.

On July 8, 2005, Richard Peterson, D.C., and Anthony Woodward, M.D., performed another EME on Employer's behalf in respect to the February 8, 2005, work-related motor vehicle accident.  The EME physicians’ impressions included a history of a left leg and left elbow contusion secondary to the February 8, 2005 accident; emergency room records suggesting a mild strain to the cervical spine; depression; widespread pain complaints without apparent etiology; and imaging studies as referenced, supra.  They concluded the February 8, 2005 motor vehicle accident was not a substantial factor in aggravating any pre-existing degenerative disk disease in Employee's low back.  They determined, based upon Employee's “unremarkable emergency room examination,” her strain had recovered prior to Dr. Krichbaum's chiropractic treatment being instituted.  The EME physicians recommended no further treatment in respect to the February 8, 2005 motor vehicle accident, determined she was medically stable, and said she had suffered no ratable permanent partial impairment.  They opined Employee could return to unrestricted work as of July 8, 2005.

Employee subsequently tried some epidural steroid injections, which relieved her pain to a degree but did not affect the numbness or weakness in her right leg.  Her primary physician at the Native Medical Center suspected “the only reasonable option at present will prove to be a decompression surgery.”  He also felt Employee could not work because sitting and standing exacerbated her symptoms.
  On August 29, 2005, Employee's attending physician responded in a “check-the-box” form to a letter from her former attorney, and said within a “reasonable medical degree of certainty,” the February 8, 2005, work-related auto accident was a substantial causal factor to the bulging disk in her lower back, and resulting nerve root compression.

On December 5, 2005, Employee saw Steven Schilperoort, M.D., for another EME.  He opined Employee “may” have suffered a minor cervical strain from the February 8, 2005 accident, a left shoulder strain; a temporary symptomatic aggravation of pre-existing left shoulder conditions; a left shoulder contusion; a left elbow contusion; a left thigh contusion; a right shin contusion (all of which had resolved with no permanent impairment); no work-related lumbar condition; no work-related right hip condition; drug seeking behavior; and “disproportionate” pain levels.
  He concluded the February 8, 2005 work-related automobile accident was not a substantial factor in causing any of Employee's then-current complaints.  She needed no further treatment for either work-related injury, was medically stable as to both and had 0% PPI ratings for both events.  Any work restrictions were caused by her pre-existing conditions and not her work-related injuries.

Medical disputes between Dr. Oliver and the EME physicians eventually gave rise to a Board-ordered Second Independent Medical Evaluation (SIME).  On February 13, 2006, Employee saw John McDermott, M.D., at the Board's request.  In his report of even date, Dr. McDermott diagnosed a superficial contusion to Employee's right hip and leg, which resolved.  He opined the lumbar condition pre-existed the work-related motor vehicle accident, was not “immediately manifest” following the accident, and was merely a “temporary aggravation” of a pre-existing problem.  He also felt Employee had pre-existing low back complaints prior to the May 18, 2002 work incident.  Dr. McDermott found a “paucity” of objective clinical findings.  He noted increasing pain medication usage over the years, which he felt was not associated specifically with either the May 18, 2002 or February 8, 2005 work-related incidents.  Though he agreed with Dr. Oliver's assessment there was a bulging lumbar disk seen on MRI, he did not agree this caused nerve root compression.  Dr. McDermott felt Employee's complaints went beyond the “dermatomal pattern” and were “atypical” of nerve root compression.  He opined Employee would benefit from having her pain medication and pain behavior issues “addressed,” but said she would not be benefited by treatment directed at the MRI findings.  He concluded Employee was medically stable at least by the December 5, 2005 medical evaluation.  She was capable of working in sedentary activities as outlined in occupational descriptions the Board provided Dr. McDermott.

Employee continued to treat conservatively at Alaska Native Medical Center.  A February 7, 2006 Nerve Conduction Study (NCS) was normal as was an Electromyography (EMG) done even date.
  Eventually, Employee sought additional evaluation from the neurology department at Alaska Native Medical Center.  On June 20, 2006, Employee attempted to undergo a lumbar myelogram; complications terminated that procedure and Employee was hospitalized for a few days to recover.
  

The medical records in our file 200504885 contain a sizable gap from the date Employee underwent the aborted lumbar myelogram, and a subsequent report from Alaska Spine Institute.  On June 23, 2008, Employee saw Michael James, M.D., and his assistant, for low back and right leg pain and paresthesias, and left shoulder pain and numbness; she reported her two work-related injuries.  Their impressions included: Chronic low back pain, status post motor vehicle injury/work accident; right lower extremity paresthesias, non-dermatomal; sacroiliac joint dysfunction as a likely pain generator; and incomplete medical records.  Dr. James and his assistant concluded Employee had long-term symptoms and had not obtained any significant relief in over three years.  They felt Employee's clinical symptoms were “very consistent” with sacroiliac joint dysfunction which could explain the ongoing pain and “non-dermatomal paresthesias.”  They recommended sacroiliac joint injections.  Employee expressed the desire to proceed with this.

THE SETTLEMENT:

The Board received a signed, proposed settlement agreement on February 25, 2009.  The Board noted Employee was not represented by counsel, was waiving all benefits including medical and vocational rehabilitation benefits, was receiving no funds in exchange for her release, and Employer was waiving its lien rights pursuant to AS 23.30.015 as consideration for the settlement.  Consequently, on February 27, 2009, the Board wrote the parties advising them it denied the settlement at that time.  The Board noted, among other things, Employee's medical waiver did not comport with the Alaska Supreme Court's requirements as set forth in Barrington v. ACS.
  The Board deemed it necessary to inquire of Employee, under oath, into her current situation before considering the settlement agreement.

HEARING TESTIMONY:

At hearing, Employee testified she was not currently working.  When she needed medical care, Employee saw Dr. Oliver at Alaska Native Medical Center, where she receives free medical services.  To her knowledge, the Native Medical Center did not have a lien, nor were there any other liens.  Employee testified she retained an attorney who filed a third-party lawsuit against the driver responsible for the February 8, 2005 injury.  She testified she had not yet been rated for permanent partial impairment by her own physician.  Employee was uncertain whether or not she would proceed with any surgical procedures, but testified Alaska Spine Institute had not recommended surgery.  Initially, Employee testified her last medical care occurred when she saw Dr. James and his assistant on June 23, 2008.  However, she later testified she may have received some bills from Alaska Spine Institute covering the period June 2008 through January 2009, and she would “probably end up with a bill.”  She was uncertain about the amount of any bills.  Employee said Primera Blue Cross was her health insurer and paid about $4,000 in medical bills for her injury.  She received no medical bills from any provider; her friend Carruth Fuqua confirmed this.

Employee further testified she had a third-party trial in her civil case scheduled for April 9, 2009.  She stated the defendants in that case had offered to settle with her for $12,000, and she was considering this settlement offer.  She was unaware of owing her prior attorney, Thomas Melaney, any money in respect to his efforts on her behalf.  Employee stated she felt confident the case would settle, probably within the next several days.  Employee testified the worker's compensation settlement was in her best interest because she would rather get “something than nothing.”  She added: “Any way I look at it, I lose.”  She testified the Alaska Native Medical Center will cover her further medical care.  In short, Employee testified for these reasons the worker's compensation settlement was in her best interest.  

Employee's friend Carruth Fuqua also testified at hearing, specifically concerning forms Employee was filling out to obtain public assistance.  Mr. Fuqua appeared knowledgeable about these forms and said Employee’s physician can complete these forms and give an opinion about Employee’s work ability.  If she is able to work, the state requires her to do a job search.  Dr. Oliver completed these forms to some extent previously.  Mr. Fuqua also confirmed the Native Medical Center cannot refuse to provide services to Employee in the future.

EMPLOYER'S ARGUMENT:

Attorney Michael Budzinski, appearing on Employer's behalf, argued several EME and the SIME physician strongly supported Employer’s view Employee would not be entitled to any benefits should her workers’ compensation claims go before the Board for a hearing.  Furthermore, Employer argued it agreed in the settlement to waive its lien rights pursuant to AS 23.30.015, thus allowing Employee to retain any settlement funds from her third-party lawsuit.  Otherwise, Employer maintained, it would attempt to get at least some of its lien money back from any third-party settlement, and would probably insist upon a “50/50 split.”  Technically, according to Employer, it would be entitled to all the third-party settlement sums if Employee settled for $12,000 because Employer’s lien exceeds that amount.  However, Employer argued, if the Board approved this settlement, the lien would be waived.

Employer maintained it had received third-party lien notices from or on behalf of private medical providers or insurers, including Calypso (for a lien totaling $177.00), which represented Employee’s third-party health insurer Blue Cross, and AHC, Inc., on behalf of the Alaska Native Medical Center.  Employer stated it faxed letters to both lien-holders on January 10, 2007
 and informed them of the settlement agreement's terms and notified them the settlement provided no payment toward their liens.  The faxed letters reportedly gave lien holders until January 25, 2008 to file any “objections” or “responses.”  As of the date the parties signed the agreement on January 26, 2009, Employer stated none were received.  The Board similarly found no objections or responses in either Board file.  Employer had received no lien notice from Employee's prior lawyer, Mr. Melaney.  Employer argued Employee still receives free medical care from Alaska Native Medical Center, so the medical benefit waiver in the settlement was essentially a nullity.  Lastly, Employer argued it was never the settlement agreement’s intent to waive any third-party medical providers’ or lien holders’ inchoate right to file their own claims and obtain a Board order requiring Employer to pay for work-related medical care incurred in the past -- even though the C & R did not so state.

After deliberating, the Board orally determined it was in Employee’s best interest to approve the settlement, and would approve it.  The Board announced it would issue a Decision & Order to clarify the Barrington issue, and neither party objected; accordingly, Employer orally waived its lien rights pursuant to §015 should Employee settle her third-party claim before the Board could issue its decision.  Thus, Employer relieved Employee of her duty to obtain Employer’s written approval for any third-party settlement, prior to settlement, notwithstanding when that settlement might occur.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our statute AS 23.30.012 states in part:

(a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose. . . .

(b) The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, . . . or the claimant is waiving future medical benefits.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter, . . . 

Our regulation 8 AAC 45.160 states in part:

(a) The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee. . . .  

. . . 

(d) The board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties, and the board's case file to determine

     (1) if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012; and

     (2) if the board finds the agreed settlement

            (A) is in the employee's best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with AS 23.30.110(e); or

            (B) lacks adequate supporting information to determine whether the agreed settlement appears to be in the employee's best interest or if the board finds that the agreed settlement is not in the employee's best interest, the board will deny approval of the agreed settlement, will notify the parties in writing of the denial, and will, in the board's discretion, inform the parties

            (i) of the additional information that must be provided for the board to reconsider the agreed settlement; or

           (ii) that either party may ask for a hearing to present additional evidence or argument for the board to reconsider the agreed settlement; . . .  If a hearing is held under this section, the board will, in its discretion, notify the parties orally at the hearing of its decision or in writing within 30 days after the hearing; if after a hearing the board finds the preponderance of evidence supports the conclusion that the agreed settlement appears to be in the employee's best interest, the board will approve and file the agreed settlement in accordance with AS 23.30.110(e); .  . .

. . .

     (e) An agreed settlement in which the employee waives medical benefits, temporary or permanent benefits before the employee's condition is medically stable and the degree of impairment is rated, or benefits during rehabilitation training after the employee has been found eligible for benefits under AS 23.30.041(g) is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of the evidence that the waiver is in the employee's best interest.  

I. BARRINGTON FACTORS:

With this statute and these regulations in mind, we review this case’s facts and address the parties’ request for C & R approval.  We find the parties have “the right to reach an agreement in regard to a claim. . . .”
  We also find we have the duty to make sure a settlement in specified circumstances is “to the best interest of the employee.”
  We further find the Alaska Supreme Court has imposed an additional duty upon us; we must also make sure non-party, third-party health providers’ due process rights are protected in cases where the employee is waiving her right to past-incurred medical benefits.
  We find the same due process rights apply to third-party health insurers and others who may have an independent right to come before the Board and file their own, direct claims for benefits against Employer.

We find Employee is unrepresented and is waiving her right to past and future benefits, including vocational rehabilitation benefits, medical benefits and related transportation expenses.  We find this is presumptively not in Employee's best interest, as discussed infra.  However, we also find Employer is agreeing Employee's waiver of past medical care is not intended to, and does not, waive the right of any third-party medical provider or third-party medical insurer to file its own claim with the Board, and obtain a Board order requiring Employer to pay for any past-incurred medical expenses which may be work-related, thereby protecting Employee from any personal liability for her past-incurred, work related medical care and protecting the inchoate right of any past medical provider to obtain payment from Employer for work-related medical bills.  We do not at this time make any factual findings or legal conclusions concerning the merits of any such putative claims.  We simply modify and amend the C & R prior to approving it to clarify the agreement made by Employer and Employee at hearing.  We conclude the parties’ Compromise and Release Agreement signed January 26, 2009, as amended and modified, and Board approved even date with this decision, shall be incorporated into this Decision and Order in full.

II. CSK AUTO FACTORS:

We find the day following our C & R hearing the Alaska Supreme Court issued a new opinion relevant to this case.  In Smith v. CSK Auto,
 the Court reversed and remanded a Board-approved settlement agreement in circumstances somewhat similar to those found in this case.  In CSK Auto, the injured worker returned two years after the Board approved a settlement agreement and sought rescission:

Smith maintains that the partial C & R did not comply with the regulatory requirements of 8 AAC 45.160 in that not all of his medical records were submitted with the agreement.  He also argues that the partial C & R should be set aside because he did not have the opportunity to appear at the hearing before the Board approved the partial C & R and because the Board did not order an independent medical examination pursuant to AS 23.30.012. He additionally contends that the Board violated his due process rights in conducting the hearing without him.  Finally, Smith insists that the Board should not have approved the partial C & R before the IDET procedure because he was not medically stable and did not know the extent of his disabilities when he signed the partial C & R.”

The Court stated:

The Board found at the conclusion of the October 2002 hearing that the partial C & R ‘appear[ed] to be’ in Smith's best interest, but it is not clear from the record whether the Board applied the correct subsection of its regulation when it examined the settlement.  The Board was required to determine whether the settlement was in Smith's best interest: Board regulations generally prescribe Board review of settlement agreements as well as a finding that the agreement is in the employee's best interest.  In Smith's case, however, the Board needed to make a more searching inquiry.  When an employee waives permanent benefits before medical stability and rating, a Board regulation, 8 AAC 45.160(e), creates a presumption that the settlement is not in the employee's best interest, and the Board cannot approve the settlement unless there is a showing that waiver of these benefits is in the employee's best interest.

Lastly, the Court noted:

The Board has interpreted its regulation as requiring some evidence that the settlement is in the employee's best interest.  Generally, the Board considers the employee's testimony in reaching a decision about his best interest.  Here, the Board did not identify what evidence, if any, overcame the presumption that the partial C & R was not in Smith's best interest.

With the Court's direction in mind, we make factual findings supporting our conclusion this settlement is in Employee's best interest: We find several EME physicians opined neither work-related injury was responsible for Employee's current physical condition, symptoms, need for medical care, or any disability.  We find ample evidence Employee is medically stable from the effects of both work-related injuries.  We find ample evidence of 0% PPI ratings.  We find ample evidence Employee has no work-related disability.  We find our SIME physician agreed with the EME physicians’ opinions in large measure and determined neither work-related injury was a substantial factor causing Employee's current situation.  We find significant medical evidence supporting the argument Employee's current physical symptoms arise from her pre-existing, pre-work-related-injuries slips and falls, and automobile accident.  We find only two medical records from Employee's attending physicians suggesting her conditions were caused by the second work-related injury subject of this claim.  We find those references are “check-the-box” type responses, giving no analysis or support for their conclusions.  We find Employee retains ability to obtain medical care from Alaska Native Medical Center by virtue of her native status.

We find our file may not include all of Employee’s relevant medical records to date; however, we further find our decision to approve this settlement agreement in this case would not be influenced by reviewing those medical records, which we find relate to Dr. James' injections.  We rely on Employee's testimony stating Dr. James has not opined her current need for medical care or treatment is causally connected to either work-related injury subject of this claim.  We find, based upon the medical evidence in these two files, Employee has a slim chance of prevailing on her claims at hearing before the Board.  We find Employee's testimony indicated she too felt she had little chance of prevailing on her claims before the Board, and would much rather receive something from her third-party settlement, then nothing at all.  We find Employee understood the settlement agreement, what she was waiving, and the effects waiver has on her right to future benefits under the Act.  We find Employee's testimony credible.

We further find Employer waived Employee’s obligation to obtain pre-settlement written consent for any third-party settlement, and waived its right to assert any lien against any third-party recovery in Employee's civil lawsuit, pursuant to AS 23.30.015.  We find this is a significant benefit to Employee, because it allows her to settle without Employer’s written consent, and allows her to keep any and all settlement funds without regard to Employer's normal statutory right to reimbursement.  We find Employer faxed notice of this pending worker's compensation settlement to potential lien holders well over one year ago, and we find no evidence any lien holder filed any objection or response to this settlement.  We rely upon Employer's representations it received no response or objection to its faxed letters.  Based upon Employer's representation, we find Calypso's health insurance lien was de minimis, totaling only $177.  Furthermore, we find, notwithstanding the absence of an explicit lien waiver, any and all third-party providers or third-party insurers retain their individual rights under the Act to file their own direct claims against Employer, and to obtain a Board order requiring Employer to pay any past medical bills, which the Board may determine are work-related, reasonable, and necessary.
  We find this includes any outstanding, pre-settlement-approval medical bills from Alaska Spine Institute.

Accordingly, based upon the above factual findings, we conclude by a preponderance of the aforementioned evidence, on the record before us, this settlement agreement is in Employee's best interest, we hereby approve it, and we incorporate it into this Decision and Order in full as amended and modified, supra.

ORDER

1) Any and all third-party medical providers or insurers, which provided services to Employee in the above-referenced workers’ compensation claims, retain their right to file claims for, and obtain, a Board order requiring Employer to pay or reimburse them for work-related medical bills, notwithstanding Employee’s waiver of medical care, pursuant to Barrington v. ACS. 

2) Employer retains it right to any and all defenses in respect to such claims.

3) The parties’ Compromise and Release Agreement dated January 26, 2009, as amended and modified by this Decision and Order, is hereby approved.

4) The parties’ Compromise and Release Agreement dated January 26, 2009, as amended and modified by this Decision and Order, is hereby incorporated in full into this Decision and Order, effective the date shown below.

Dated at Anchorage, Alaska on April 14, 2009.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARY C. PANIYAK employee / applicant v. NATIVE VILLAGE OF EKLUTNA, employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No(s). 200225732, 200504885M; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April   , 2009 since.






Kimberly Weaver, Clerk
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