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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	TUDOREL  POPA, 

                                             Employee, 

                                                Applicant,

                                                   v. 

SCHLUMBERGER WIRELINE,

                                             Employer,

                                                and 

TRAVELER’S PROPERTY CASUALTY 

CO. OF AMERICA,

                                             Insurer,

                                                Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200307697
AWCB Decision No.  09-0076
Filed with AWCB Anchorage, Alaska

on April 27, 2009


The Alaska Workers’ Compensation Board (Board) heard Employee's claim on March 17, 2009, in Anchorage, Alaska.  Attorney Joseph Kalamarides represented Tudorel Popa (Employee).  Attorney Robert Griffin represented the employer and insurer (Employer).  We left the record open to receive Employee's updated affidavits of counsel and legal assistants concerning attorney’s fees and costs.  Upon receiving those, we closed the record when the Board next met on April 1, 2009.


ISSUES
1)   Is Employee entitled to permanent partial impairment (PPI) for his work-related mental injury, pursuant to AS 23.30.190?

2)   Is Employee entitled to an award of attorney's fees and costs, pursuant to AS 23.30.145 and 
8 AAC 45.180?

EVIDENCE SUMMARY

The Board summarizes only those facts necessary to rule on the relatively narrow issues before us.  This is the third time this case has come before the Board.  

In his January 12, 2006 Report of Psychiatric Evaluation, Aron Wolf, M.D., Distinguished Life Fellow, American Psychiatric Association and Board-certified forensic psychiatrist, interviewed Employee and reviewed his medical records.  Employee recounted on the day before the work-related incident, he was asked to paint in a small trailer area.  He reportedly painted the area and noted he “felt odd” by the day’s end.  Employee returned to painting the next day and, during the day, his supervisor asked him whether he would stop and go to another assignment.  Employee reportedly told his supervisor he was not feeling well and wanted to go to the bathroom to “wash his face” and get some “fresh air.”  Employee reportedly had no memory of events after he put water on his face.  Dr. Wolf concluded Employee “undoubtedly passed out” and was found unconscious on the bathroom floor.
  

Employee reported EMTs arrived and, in reviewing Employee’s other medical records, Dr. Wolf found Employee's subsequent history consistent with what Dr. Wolf read.  The EMTs placed Employee on a “back board” and bound his hands to the board.  They attempted to place an oxygen mask on him, but Employee noticed the mask was new, plastic, and smelled very much like the paint with which he had just been working.  Employee advised this made him feel “ill.”  He fought the mask and the EMTs eventually placed nasal cannulas.  The EMTs also placed a cervical collar on him “upside down,” further immobilizing him.  Employee reported the EMTs catheterized him in such a way as to be “extremely painful” and produce blood from his urethra.  Employee felt like he was “dying” and reported the EMTs “rubbed or massaged” his chest on several occasions, in what Employee ostensibly thought was an effort to revive him.  He felt himself “slipping” and tried to tell the EMTs he was scared, vulnerable, and thought he was “going to die.”  However, Employee perceived he could only “move his legs” and kicked them up and down throughout this period.  Employee eventually arrived at Providence hospital where he was initially found to have a bump on his head and a bruise in his mid-back.  He reportedly became “overwhelmed” and by the time his wife arrived, did not recognize her and was unable to speak.  His muteness lasted for about four months.  Eric Taylor, M.D., Employee’s psychiatrist, became his treating physician and gave a provisional diagnosis of “conversion disorder.”

As of Dr. Wolf's January 12, 2006 evaluation, Employee reported sleeping on the couch for a time because of repetitive bad dreams and “wild kicking,” similar to what he remembered doing while strapped to the back board during his air evacuation.  Employee also reported involuntary urination during a number of his dreams.  He reported numerous anxiety and panic attacks while traveling through the Whittier Tunnel and being taken by a friend to the lower decks of a large cruise ship.  Employee reported in some situations, including stores, he felt like he could not breathe and “might be dying;” similar, he recalled, to how he felt while being transported after his work-related injury.  Employee responded to these symptoms by drinking cold water, using a cold compress, and practicing deep breathing techniques.

Dr. Wolf diagnosed “Conversion Disorder in remission,” characterized by confusion, memory loss and inability to speak or write in any language; Generalized Anxiety Disorder as evidenced by anxiety and panic symptoms in a number of venues and repetitive and anxious dreams while reliving the May 2003 incident; histrionic traits as evidenced by psychological testing that did not rise to a full-blown personality disorder; chronic pain syndrome related to his back and neck; chronic pain; inability to return to work; and a present Global Assessment of Functioning (GAF) score of 60.

In response to specific questions, Dr. Wolf opined Employee had a conversion disorder that was currently in remission but left him with “generalized anxiety” that shows as “panic, repetitive nightmares, and phobic symptoms.”  He averred Employee's work situation was “indeed” the cause of the diagnoses and, even though his Toluene toxicology tests were negative, his May 18 and May 19, 2003 symptoms were compatible with “Toluene intoxication.”  This, according to Dr. Wolf, would have affected Employee's reactions and perceptions when faced with events related to the EMT’s treatments.  Dr. Wolf concluded Employee's work resulted in him passing out and being faced with the EMT-created events.  Dr. Wolf found Employee would not have been subjected to the EMTs stress but for his work injury.  He opined Employee's mental condition was related to a physical injury -- Employee was exposed to paint fumes, passed out, fell, and hit his head.  His subsequent incidents with the EMTs triggered his mental state, which was related to his physical incident, according to Dr. Wolf.

Dr. Wolf did not believe Employee was medically stable as of January 12, 2006, but opined Employee “does have a permanent partial impairment” based upon the American Medical Association Guides to the Evaluation of Permanent Impairment (Guides), 5th Edition.  He noted, however, mental health impairments are not “on a percentage basis” but are based on several areas of functioning.  Dr. Wolf included the relevant descriptions for these within his report.  He opined Employee has impairment based on continuing issues with social isolation, fear of crowds, repetitive dreams, “thrashing about” and subsequent urinary incontinence, and panic episodes in enclosed environments.  Dr. Wolf re-created Table 14-1, Classes of Impairment Due to Mental and Behavioral Disorders, on page 6 of his January 12, 2006 report.  Under the categories “activities of daily living, social functioning, and adaptation,” Dr. Wolf placed Employee in “class 3” designated “moderate impairment.”  Under the category “concentration,” Dr. Wolf placed Employee in “class 1” designating “no impairment.”

In the Board's first decision,
 a different panel made the following factual findings and legal conclusions:

FINDINGS OF FACT AND CONCLUSTIONS (sic) OF LAW

I. DID THE EMPLOYEE SUFFER A COMPENSABLE INJURY IN THE COURSE AND SCOPE OF HIS EMPLOYMENT?

1. Applicable Law

The employee claims he suffers an injury due to his work with the employer.  At the time of his work incident, Alaska Statute 23.30.395(17) defined ‘injury’ in pertinent part:

‘[I]njury’ means accidental injury or death arising out of and in the course of employment . . . ‘injury’ does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer (footnote omitted).

The statutory presumption of compensability for a physical injury claim does not apply to a claim of mental injury caused by work-related stress.  AS 23.30.120(c). 

While the employer agrees the employee suffered some physical incident at work, the employer disagrees that the employee’s reaction is compensable under the Act.  The employer argues that when the legislature changed the Act to exclude a mental injury caused by work stress as compensable unless the employee can establish that the work stress was unusual, extraordinary, and the predominant cause of the mental injury it changed the standard for all mental injuries.  The employee argues that the standard was limited to only those claims of work related stress injuries.

We find the employee suffered some physical injury that resulted in summoning the EMTs.  We find that, as testified to by Ms. Goodwin, the employee was verbally communicating until the EMTs arrived.  We find that the employee’s reaction to the EMTs resulted in his loss of speech for 4 months.  We find the employee’s preexisting mental condition was a predominant cause of the employee’s muteness.  We find that the employee’s physical incident put into motion a series of events that culminated in the employee’s evacuation to Anchorage and that it was the treatment provided by the employer in response to the physical incident that caused the employee’s muteness.  We further find that the employee was, at the time of injury, experiencing work stress.  Based on the available record we cannot determine whether, when measured by actual events, the stress experienced by the employee was unusual nor (sic) extraordinary.  We find that the employee described actions by the EMTs that may not have been in keeping with usual and customary care.  We find the record is insufficient to conclude whether the actions of the EMTs were as described by the employee.  We find that this conclusion is not necessary to our resolution of the issue before the Board.

The employer also argues that it is the employee’s preexisting mental condition that caused his reaction to the physical injury and ensuing treatment.  Without the employee’s preexisting mental condition, there would have been no need for him to have been evacuated.  Therefore, this is a mental injury that triggered the physical response and it is not compensable.  We find all physicians agree that the employee suffered from a pre-existing mental condition that made him react the way he did to the events after his fall.  However, we cannot ignore that the house of cards began to come down when the employee hit his head and the EMTs were called to provide treatment.  Therefore, we find that the employee is not claiming work stress caused his mental injury. 

The employee argues that we have always recognized three types of stress injuries: 1) a physical injury that causes a psychiatric condition; 2) a psychiatric trauma which causes a psychiatric condition; and 3) psychiatric trauma which causes a physical condition.  We find the employee suffered a work injury when he hit his head in the bathroom at work.  We find the employee suffered a physical incident (hitting his head) which set into motion a chain of events (EMTs providing treatment and subsequent evacuation to Anchorage) that resulted in a psychiatric condition.  Specifically, his inability to speak and subsequent mental problems were brought about by the treatment received for the work injury.  We find the employee’s work injury fits within the first category.  As such, we find the presumption of compensability at AS 23.30.120 attaches to the employee’s claim.  We further find that the employee’s work injury aggravated or accelerated a pre-existing condition.  

The employee argues in the alternative that he was exposed to toluene which caused him to become ill, pass out, and hit his head.  He argues that it was the toluene exposure that required the EMTs [to] provide treatment and that the ensuing psychiatric reaction is directly caused by the work exposure and the treatment for that work exposure.

A preexisting disease or infirmity does not disqualify a claim under the work-connection requirement if the employment aggravated, accelerated or combined with the disease or infirmity to produce the death or disability for which compensation is sought (footnote omitted).  Applying this well settled principal of Alaska workers’ compensation law to the facts before us, we find that the employee’s pre-existing mental condition does not preclude him from pursuing a claim and the presumption attaching if he can establish that the employment aggravated, accelerated or combined with his pre-existing mental condition to produce his present mental condition.  The question for the Board is whether work was a substantial factor in the employee’s condition.  Accordingly, we will apply our three step presumption analysis.

2.  Presumption Analysis.

‘In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . .’ (footnote omitted). 

. . . 

The Board finds the testimony of Drs. Wolf and Turco and the opinion of Dr. Lipscomb, when viewed in isolation, sufficient to attach the presumption of compensability to the employee’s claim.

Having found the presumption attaches, the employer must now rebut the presumption by substantial evidence.  The Board reviews the evidence presented in isolation to determine whether the employer has (1) presented affirmative evidence showing that the employee does not suffer a work-related medical condition, or (2) eliminated all reasonable possibilities that the conditions complained of are work-related.  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.

Here, we find as the Court found in Williams v. Alaska Dept. of Revenue, 938 P.2d 1065 (Alaska 1997), that the employer has failed to present affirmative evidence that work was not a substantial cause of the employee’s present condition or that the work did not aggravate his prior condition.  Second, we find the employer did not offer evidence eliminating all possibilities the injury was work connected.  

In the alternative, had we found the employer presented substantial evidence sufficient to rebut the presumption, we would apply the third step and we would find that the employee’s injury and ensuing medical and psychiatric care compensable.  We find, on the record before us that the treatment received by the employee for his work related injury aggravated, accelerated, or combined with a pre-existing condition to contribute to the employee’s symptoms.  

The Board gives great weight to the opinion of Dr. Turco.  The Board finds that when Dr. Turco was asked if but for the injury and ensuing treatment, would the employee need the treatment he seeks, his answer was no.  We find his willingness to change his opinion when presented with a different legal definition compelling.  We find that Dr. Lipsocmb's (sic) report to be thorough, fair, and unbiased.  We give it great weight.  We find that Dr. Lipscomb’s report corroborates the testimony of Dr. Turco, that if the employee had not fallen, the employer would not have called the EMTs, and that it was the EMTs and ensuing evacuation that gave rise to the employee’s reaction.  We find the employee was speaking up until the EMTs arrived.  

We find Drs. Turco, Lipscomb, and Wolf agree that it was the employee’s pre-existing personality features that formed his extreme and idiosyncratic reaction to his evacuation.  We find Drs. Turco and Lipscomb opined that a reasonable person would not regard work as causing the employee to respond in the manner that he did and that work was not responsible for the employee’s pre-existing personality features.  In other words we find the employee’s psychiatric symptoms were a result of his own fear during his evacuation as well as his underlying personality disorders.  However, as set forth above, the events that triggered the employee’s (sic) were his work injury and the employer’s response thereto.
We find the employee has established the work relatedness of his mental condition to his employment with the employer by a preponderance of the evidence.  We find that the employee’s work aggravated his pre-existing personality disorder.  We further find that Drs. Turco, Lipscomb, Ross, and Wolf have recommended the employee continue to treat with Dr. Taylor to facilitate his return to work.  However, the Board cannot establish, on the record before it, where treatment for the work injury ends and treatment for the pre-existing condition begins.  We retain jurisdiction to resolve future disputes regarding the compensability of treatment by Dr. Taylor.

. . . 

II. PPI RATING.

AS 23.30.190 addresses compensation for PPI and how PPI is to be rated.  It provides in part:

(a)  . . . The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part system or function converted to the percentage of impairment to the whole person as provided under (b) of this section. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c)  The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. . . .

(d)   When a new edition of the American Medical Association Guides described in (b) of section is published, the board shall, not later than 90 days after the last day of the month in which the new edition is published, hold an open meeting under AS 44.62.310 to select the date on which the new edition will be used to make all determinations required under (b) of this section. . . .

Dr. Mulholland’s PPI rating is flawed in several respects.  First, he assigns a 14% PPI rating for psychiatric impairment.  We question the validity and reliability of Dr. Mulholland’s psychiatric PPI rating when the record fails to establish how he is qualified to make such a rating.  Therefore, we would give very little weight to Dr. Mulholland’s PPI rating.  Additionally, we find that Dr. Mulholland’s rating is invalid.  For there to be a valid rating, physicians must identify the edition, pages and tables of the Guide relied upon, in support of their ratings (footnote omitted).  Without this information the Board cannot compare the clinical findings and conclusions with the Guides criteria to determine whether or not the impairment estimates accurately reflect those criteria (footnote omitted).  

For example, in the Guides 5th Ed. at p. 21 §2.6 Preparing Reports, it provides guidance on the kinds of information a rating physician is expected to provide as well as a standard form that could be used as a cover sheet on the rating report.  The standard form provides a section that for each body part or system, the rater provides the chapter and table numbers as well as the whole person impairment.  By requiring the rating physician abide by the rating protocol, reference tables and reviewing the recommendations in the Guides 5th, we may verify whether or not all necessary information was collected and considered by the rating physician.  If it was, the correctness of the evaluation may be ascertained by comparing it with the appropriate Guides table.  Here, we find Dr. Mulholland’s rating does not follow the protocol set forth in the Guides.  Therefore, we find the record contains no valid PPI rating for the employee. 

. . .

ORDER
. . .
2.  The treatment received by the employee for his work related injury aggravated, accelerated, or combined with a pre-existing condition to cause the employee’s need for psychological treatment. . . .

The Board in Popa I neither denied nor dismissed the PPI claim, nor did it award any PPI.
  Consequently, on January 15, 2007, Employee filed a petition requesting the Board “partially” reconsider its decision.  Employee noted the Board failed to determine whether he sustained PPI because of his psychiatric condition.  Employee argued the Board recognized Dr. Wolf opined Employee had suffered a permanent impairment, and acknowledged Dr. Turco also found impairment though not as severe as that found by Dr. Wolf.  Accordingly, Employee argued the Board's decision was incomplete, and requested the Board address the impairment rating for Employee’s psychiatric condition.
  Employer objected to Employee’s request, suggesting he simply sought a “second bite at the apple” and another opportunity to present new evidence, which Employer alleged should have been presented at the initial hearing.

In its subsequent Decision and Order,
 (Popa II) the Board made the following factual findings and legal conclusions:

The Board has considered the petition for partial reconsideration on the issue of permanent partial impairment based upon the employee’s psychiatric condition.  In view of the departure of the designated chair assigned to this case, the Board will exercise its discretion and grant reconsideration on the issue of the PPI for psychiatric impairment.  The Board will reassign the case to another hearing officer.  In addition, the matter will be rescheduled for oral argument and such further proceedings as the Board may deem appropriate on reconsideration.


ORDER

The employee’s petition for reconsideration is granted pursuant to AS 44.62.540.  A new hearing officer will be assigned to this matter.  The case will be scheduled for further hearing.

Neither party appealed Popa I or Popa II.  On November 21, 2007, Dr. Wolf provided an updated report.  He noted his previous report and reiterated the Guides “matrix” for mental disability does not equate “to percentages.”  Dr. Wolf provided an updated matrix as part of his November 21, 2007 report.  Dr. Wolf noted Employee reported he continued to have the majority of the symptoms he expressed when Dr. Wolf evaluated him previously.  He had, however, been working part-time driving a family-owned truck and reported when driving away from the house, he gets periods of “anxiety and panic.”  Employee still relied on drinking “ice water” to help calm him down during these episodes.  Occasionally, Employee had to pull the truck over and stop so he could use his deep breathing and other relaxation techniques to calm himself.  At times, Employee reported becoming anxious to the extent he lost his train of thought and directions while driving.  Employee reportedly still avoided any venues, such as “big-box stores,” where a considerable number of people were and where existed a great deal of “sensory input.”  Employee reported continuing, repetitive bad dreams, including feelings of impending death and not being able to move.  He related the dreams still ended with him “kicking wildly” and becoming incontinent at times.  Employee reported these happened “once or twice a week,” and consequently he sleeps on his own away from his wife.

Dr. Wolf concluded, diagnostically, Employee was the same as he was at the time of Dr. Wolf’s January 2006 report.  Employee continued to have Conversion Disorder in remission; Generalized Anxiety Disorder as evidenced by anxiety and panic symptoms in a number of venues and repetitive and anxious dreams while reliving the May 2003 work-related incident; histrionic traits only evidenced in psychological testing; chronic pain in his neck and back; lack of resolution to his retraining and work issues; and a then-present GAF score of 60.
  However, Dr. Wolf modified his “disability matrix” and, as of November 21, 2007, opined Employee had “moderate,” class 3 impairment in “activities of daily living,” and “mild,” class 2 impairment in “social functioning, concentration,” and “adaptation.”  Dr. Wolf suggested Employee enter a retraining program, move forward with his life, and continue counseling and medication to help him deal with and potentially resolve his anxiety.

On November 29, 2007, Dr. Wolf issued an addendum to his previous report.  He stated, in respect to his impairment matrix:

I have been requested by Mr. Popa’s attorney to transfer the results of that matrix into an approximate percentage of disability.  There are no specific guidelines for such an approximation.  However, Since (sic) Mr. Popa's symptoms are still extant 4 years after the injury and because he still has at least moderate disabilities in the areas of activities of daily living, social functioning and adaptation as well some disability in the area of concentration, I believe that this would adapt to a 60-65 percent disability of his to his (sic) total functioning.

On May 13, 2008, previous Employer’s Medical Evaluator (EME) Patricia Lipscomb, M.D., Ph.D., performed a PPI “rating evaluation” for Employee on Employer's behalf.  According to her report, Dr. Lipscomb's evaluation was a “record review” only, and we see no evidence she actually interviewed or examined Employee in May 2008.  Dr. Lipscomb reviewed Employee's medical records, and excerpted highlights from those records, adding her own comments in italics within brackets following each highlight.  In some instances, Dr. Lipscomb commented the medical records to her review were “flatly contradicting” Employee's claims.
  In other cases, her comments reported perceived “resistant behavior,” a “volitional component” to Employee’s actions, and “malingering.”
  On other occasions, Dr. Lipscomb appeared to take Employee's statements to his physicians at face value.  For example, she noted on October 16, 2003, Employee saw Dr. Kropp and reported he had a “reaction” following trigger point injections that he said “exactly mimicked the experience he went through” when exposed to Toluene on Employer’s job.  Dr. Lipscomb opined this was a classic description of a “severe anxiety reaction.”  She commented this provided “strong evidence” Employee experienced a severe anxiety reaction while painting and shortly afterwards when he went to get fresh air and splash water on his face, all of which preceded his fall in the bathroom and his interactions with paramedics.

According to her report, Dr. Lipscomb also reviewed excerpts from the Board’s January 21, 2006 hearing,
 Dr. Wolf's and Dr. Turco's “depositions,”
 the Board's Popa I decision, a cover letter from Employer's attorney, and “AMA Guidelines for Permanent Impairment, Chapter 14: Mental and Behavioral Disorders, pp. 357-372.”
  From further reviewing the records including subsequent reports, from the time of her March 15, 2004 report, it was Dr. Lipscomb’s opinion as of May 13, 2008, Employee was “not suffering from any clinically significant psychiatric symptoms as a result of his work injury.”
  Though she cited his rating report, Dr. Lipscomb did not comment on Dr. Mulholland's May 12, 2004 psychiatric PPI rating.

Having reviewed the various records, Dr. Lipscomb concluded it was appropriate to “reconsider” the “conversion disorder” diagnosis.
  She found it “instructive” to note Employee not only did not speak but resisted physicians’ attempts to evaluate him at Providence Hospital emergency room.  Dr. Lipscomb said these actions were “completely volitional,” represented “choices” on his part, and went beyond the conversion disorder diagnosis.
  She further opined there was no medical evidence Employee suffered from “toluene toxicity,” and any conclusions to that extent are “not supported” by evidence.  However, she conceded Employee “may have had some toluene exposure while painting” but his symptoms should have begun to clear immediately after breathing fresh air.
  Dr. Lipscomb opined Employee's “expanding” complaints, “efforts to appear more impaired” than he was, sub-optimal performance on testing, “pursuit of monetary gain,” and “repeated inconsistencies” pointed to a broad pattern of somatization or malingering.
   She concluded “malingering” was the most likely explanation.
  

Furthermore, Dr. Lipscomb averred subsequent medical evidence showed a “pre-existing anxiety/panic disorder,” which in her opinion was probably responsible for Employee's fall.
  In her “analysis” section, Dr. Lipscomb concluded continuing anxiety symptoms do not constitute “a disability,” and therefore “no permanent partial impairment applies on the basis of those reported symptoms,” which she felt were most likely related to a pre-existing anxiety condition.
  In short, though Dr. Lipscomb questioned the initial “conversion disorder” diagnosis, she conceded both Dr. Wolf and Dr. Turco concurred the conversion disorder is “in remission.”  Any remaining anxiety/panic disorder symptoms, in her opinion, represent manifestations of a pre-existing anxiety disorder.
  She concluded both the conversion disorder and depression have been “in remission for years” and consequently there would be no PPI for either diagnosis.  She further determined any anxiety/panic symptoms Employee may be reporting now are most likely a later manifestation of pre-existing, non-industrial conditions which in her view “do not impair him in the performance of work for which he is otherwise training and qualified,” and therefore assigned Employee a 0% PPI rating for lost, total person functioning from a psychiatric standpoint.

Although Dr. Lipscomb concluded her prior conversion disorder diagnosis needed to be “reconsidered” in light of Employee's presentation, she noted “the eventual determination concerning PPI will not depend on whether conversion disorder remains the most likely psychiatric diagnosis.”
  She opined Employee's records show repeated inconsistencies suggesting malingering, but also admitted malingering “would not explain” all of Employee’s past or present psychologically related complaints.  Instead, she stated Employee had significant anxiety symptoms before the work injury and his fall in the bathroom was “very likely due to fainting from anxiety/panic.”

Employee filed a claim requesting PPI on June 11, 2003.
  Employee’s counsel entered an appearance on August 6, 2003.
  On April 26, 2004, Employer controverted Employee's PPI request.
  On June 5, 2008, Employee amended his June 11, 2003 claim to request PPI for his psychiatric injury, attorney’s fees and costs.  Based upon Dr. Lipscomb's report, Employer controverted Employee's right to PPI benefits for a mental disorder.
  The parties also discussed the possibility of having a Second Independent Medical Evaluation (SIME) on the PPI rating issue.
  

On August 1, 2008, SIME physician Ronald Turco, M.D., wrote the Board's Designee to provide further opinions concerning the PPI issue.  Dr. Turco said:

As you know, I performed a psychiatric examination on Tudorel Popa. . . .  In addition, I also participated in person in a hearing on November 21, 2006 in Anchorage, Alaska.  I have studied the transcript of that hearing, including my testimony, as well as the testimony of Dr. Aaron (sic) Wolf.  I have also had an opportunity to review subsequent reports prepared by Dr. Wolf issued November 21, 2007, as well as an addendum report of November 29, 2007.  There was also an extensive report prepared by Patricia A. Lipscomb issued on May 13, 2008.

These reports related to a PPI rating pursuant to the 5th Edition of the AMA Guides, Revised, with regard to Mr. Popa’s psychiatric injury.  As I previously noted, Dr. Wolf assumed that there was some form of physical injury (possibly poisoning by inhalation) and this has not been substantiated.  I noted quite specifically during the hearing that my only concern with regard to Mr. Popa’s psychiatric status would be issues associated with enclosed spaces and confinement (page 75 of the deposition transcript).

I have noted this man had a considerable degree of unhappiness in the context of the work situation and it does appear that he had a pre-existing anxiety condition.  Dr. Wolf did not address his unhappiness at work prior to the alleged event of May 20, 2003.  He has, over time, been less than candid with healthcare providers, both which respect to psychological testing as well as physical capacity evaluations.  You will note that he actually tested out with an IQ of 57, which is clearly a ‘fake bad.’

I noted that this man's conversion disorder was certainly in remission.  After a careful study of the records as well as the new information that you have provided, I conclude that this man does not have a PPI rating.  His conversion disorder and his depression have been in remission for a number of years and he has no permanent impairment on the basis of either depression or anxiety.

I do not attribute any reported symptoms to the industrial injury itself.  Mr. Popa is certainly not impaired to work for which he is trained and qualified and I find no indication of any permanent impairment of the basis of any psychiatric disorder.  It does appear, as one carefully studies the record, including the reports prepared by a variety of non-psychiatric physicians, that Mr. Popa has demonstrated symptom embellishment and likely malingering, which is the exaggeration and presentation of symptoms for financial gain.

My overall conclusion in this regard is consistent with my initial evaluation and understanding of Mr. Popa, that he is not incapacitated with regard to employment and that he has no PPI with regard to impairment.  I believe that Dr. Wolf has in the past overlooked Mr. Popa's unhappiness in the context of the workplace, and he has also made a number of assumptions with regard to issues that may have occurred that simply have not, i.e., toluene poisoning.

At a subsequent prehearing, the parties stipulated to trying the psychiatric PPI and associated issues on March 17, 2009.

I.   HEARING TESTIMONY:

At the March 17, 2009 hearing, Dr. Wolf testified he is a forensic psychiatrist and has been practicing since 1964.  He is Board-certified in adult and forensic psychiatry, which is a sub-specialty dealing with psychiatry and the law.  He evaluated Employee in November 2007, provided a report dated November 21, 2007, and prepared an addendum.  He found Employee still had some psychiatric symptoms -- his conversion disorder was in remission, but he still had generalized anxiety and histrionic traits.  Dr. Wolf rated Employee’s GAF, which is measured on a zero to one-hundred scale, at “60” -- meaning “some impairment.”  Dr. Wolf explained his “matrix” and testified he obtained it from the Guides, 5th Edition, and reiterated the “mild to moderate” restrictions set forth in his report, supra.  Dr. Wolf opined to a reasonable degree of medical probability his diagnoses were work-related.

Dr. Wolf conceded the Guides 5th Edition in Chapter 14 did not use “numbers” for its mental health ratings.  Nevertheless, he attempted to derive a number under that section and came up with “60-65%.”  Dr. Wolf derived his numbers by noting Employee still had one “moderate” and several “mild” disabilities and factored in the length of time Employee had continuing symptoms.  He also reviewed Guides Table 13-6, which is the table Dr. Mulholland relied upon for his rating.  Using Table 13-5 and 13-6, Dr. Wolf acknowledged these tables gave numerical ratings and he derived a Class 2 “15-29%” PPI rating based upon Employee’s history of inability to get out, anxiety, and concentration issues, which he said required “direction of some activities of daily living.”
  Dr. Wolf also opined concerning a possible PPI rating pursuant to the Guides 6th Edition.  Employer objected to Dr. Wolf opining from the 6th Edition, because a 6th Edition rating was not included in his reports.  The Board took his testimony concerning the 6th Edition subject to Employer’s continuing objection.  Dr. Wolf reviewed Section 14 in the 6th Edition and derived a PPI rating of BPRS score of 36, which he said equaled 15%.  To prepare for his hearing testimony, Dr. Wolf reviewed Dr. Turco’s report as well as the testimony from both physicians at the prior hearing.

On cross-examination, Dr. Wolf opined upon further review the proper PPI rating would be between 15-30%, because the subsequently reviewed matrices were more accurate than his initial matrices.  He agreed Employee’s Axis I conversion disorder was his “muteness,” and it was “in remission.”  Employee’s Axis I generalized anxiety disorder, which he explained is a mental “illness,” was partially preexisting.  Axis II conditions, he said, are pre-existing personality traits.  Employer asked Dr. Wolf to comment on the Guides 6th Edition, Table 14-10, page 358, and noted Employee’s GAF score was 60, which under the 6th Edition resulted in a 10% PPI rating.  Dr. Wolf acknowledged the cut-off in Table 14-10 between a 10% PPI rating (based upon a GAF of 51-60) and a 5% PPI (based upon a GAF of 61-70) is only one point, which he averred is a “close call” and “cutting it finer” than he is “professionally comfortable with.”  

Both he and Dr. Turco agreed Employee had a work-related conversion disorder that was in remission.  They disagreed, however, on whether or not Employee has a work-related, mental PPI.  Dr. Wolf compared his two matrices and noted Employee had overall improved somewhat, except his “concentration” impairment had gone from “mild” to “moderate,” while other impairment indices had gone from “moderate” to “mild.”  He conceded his “stab” at rating Employee initially at 60-65% was “too high.”  Dr. Wolf testified the 6th Edition did a “very nice job” and quantified the GAF and other mechanisms into a numerical rating somewhere between 10-15%.  He agrees with the Guides statement in the 5th Edition mental health chapter that it is not “reliable” to attempt to put a numerical value on a mental health impairment rating.  However, he noted the Guides’ authors changed their view and in the 6th Edition have given ordinal mental health ratings on an interval scale.

Dr. Wolf also conceded the 5th Edition’s Table 13-6 provided numerical ratings.  He maintained using Tables 13-5 and 13-6 is “a way” one can quantify a PPI rating in a person with a mental illness, notwithstanding that table appears limited to organic brain injuries or dementia, if one is asked to do so.  Using that section “makes some sense.”  He did not look at the Minnesota Permanent Partial Disability Schedule.  Dr. Wolf maintained once one has a mental health diagnosis, it is thereafter “listed” in his medical records, but if it is in “remission,” he does not “have it” but he has the potential to have it again.  Employee’s current PPI ratings are based upon his general anxiety disorder, which he still has, though some of that disorder preexisted.  In Dr. Wolf’s opinion, the EMT treatment permanently aggravated his preexisting general anxiety disorder.  If one had to make an “educated stab” at reducing Employee’s current PPI by his preexisting general anxiety, Dr. Wolf opined 25% would be a reasonable reduction.  Ultimately, the best he could derive is a “12-13%” PPI rating, which is where he sees the “consistency,” reduced by 25% for the preexisting condition.  In short, Dr. Wolf opined Employee had a preexisting general anxiety disorder condition and could have gone through life with “some” problems, but since his work-related injury and its sequela, he now has more trouble going through life.

Dr. Turco testified he is a Board-certified psychiatrist, practicing since 1973.  He has published several books and over 100 psychiatrically related articles.  He issued a report on Employee dated November 18, 2004.  At that time, Employee was medically stable from a psychiatric standpoint and he opined Employee had no impairment rating.  He similarly testified at the prior Board hearing.  Dr. Turco had opined at the prior hearing, Dr. Wolf’s PPI rating made “no sense” because Dr. Turco assumed there was some “toxic exposure” for which there was “no evidence.”  He agrees with Dr. Wolf psychiatry is “not an exact science” and these ratings are simply “estimates,” but preexisting conditions must be taken into account.  He agrees the conversion disorder is in remission; however, in contrast to his August 1, 2008 letter, he was unsure “malingering” is involved.

He noted Dr. Wolf’s ratings were based upon Employee’s reports.  In his opinion, Employee does not have a PPI rating based upon his remitted conversion disorder, and has no PPI based on his May 2003 work-related injury.  His opinion is “slightly different” than Dr. Wolf’s.  Dr. Turco thinks Dr. Wolf did not take into account the preexisting conditions.  He acknowledged Dr. Wolf is a qualified, forensic psychiatrist, and his opinion is not “too far off.”  Dr. Turco has not examined Employee “in quite some time.”  Dr. Turco admitted his prior hearing testimony included an opinion Employee had an anxiety disorder and he has some “mild” impairment from his injury.
  He does not know if that remains his opinion today, because he has not examined him.  However, according to Dr. Turco, if Employee still had symptoms today, he would still have a “mild” impairment related to his work-related injury.   To give a number to that impairment, one would have to look at “how he is doing,” and it would be “about 5%.”  He conceded Dr. Wolf was the last of the three opining psychiatrists to actually examine Employee.

Based on Dr. Wolf’s testimony, Dr. Turco then opined any impairment would be “less than 5%” under the 5th Edition.  He agrees with Dr. Wolf it is “almost impossible” to come up with an accurate figure.  Dr. Turco then testified in his view, there is no impairment in this case, but if there is, it is “less than 5%.”  The impairment is so “isolated” in Dr. Turco’s view with difficulty in tunnels and the like it would be “like 2%” based upon the five indices in the 5th Edition matrices.  If he reviewed and relied upon Dr. Wolf’s last report, the PPI rating would be “5%,” but he would have to reduce that rating by 100%, thus giving a 0% rating.  On the other hand, Dr. Turco opined “2%” would be related to the anxiety issues.  In his opinion, the Guides 5th Edition gives a guideline for rating a conversion disorder and a general anxiety disorder.  He averred the Guides warn against giving a number to a mental health category because psychiatry is an inexact science and does not take into account preexisting conditions.

II.   EMPLOYEE'S ARGUMENTS:

At hearing, Employee argued we had to determine three things: 1) Is he entitled to a mental PPI rating?  2) Does he have one?  3) How does his rating get translated into a percentage?  He averred the prior Board looked only at Dr. Mulholland’s PPI rating, which it found invalid, and overlooked Dr. Wolf’s rating and Dr. Turco’s cross-examination testimony from the first hearing, which Employee implied provided a rating.  Employee cited a Montana case, discussed infra stating a mental impairment done pursuant to the Guides may be translated into a percentage rating for our purposes.

Employee argued Popa I on pages 11-12 found Employee suffered a physical injury that set into motion a series of events that resulted in a work-related psychiatric condition, and Employee’s anxiety disorder continues to this day.  He argued the Board overlooked Dr. Wolf’s PPI report, which quoted from the Guides and included the Guides matrices.  Employee argued Dr. Wolf was consulted several times in this case, reviewed all the records, and was the last physician to actually examine and interview Employee, and therefore, was well aware of his past history and “preexisting conditions” and was in the best position to give a PPI rating.  Employee suggested the Board not accept Dr. Turco’s reduction for a preexisting impairment, given the prior Board’s finding Employee had a work-related mental injury.

Employee relied upon S.L.H. v. State Compensation Mutual Insurance Fund.
  In that case, the Montana Supreme Court said the state statute did not prohibit the compensation judge from making an effort to derive an actual impairment percentage from the evidence presented.  Relying on that case, Employee argued the Board’s job was to enforce the statute, notwithstanding the Guides’ admonition to not attach a numerical rating.  Employee argued his mental health condition is ratable under the 5th Edition, and the number for that rating is the only question.  He would rely upon Chapter 13 for a number, and averred the Board need not go beyond the Guides 5th Edition.

III.  EMPLOYER'S ARGUMENTS:

At hearing, Employer agreed there were few factual disputes in this case.  However, Employer relied upon facts alleging Employee had significant, pre-injury issues with his employment, including a post-9-11 “green card” restriction, and Employer reprimands.  It noted no medical evidence found any Toluene poisoning or intoxication.  Employer agreed the Board found Employee had a “mental injury” based upon his “histrionic reaction” to the EMT’s treatment.  Employer argued the Board had already “rejected” Dr. Mulholland’s PPI and consequently that opinion was not before the Board because it was res judicata.  

Employer relied upon the Guides’ admonition that mental health PPI ratings cannot be done “reliably.”  It cited Dr. Wolf’s varying testimony as evidence for this principle.  Employer likened Dr. Wolf’s opinions to a realtor who says a house is worth $60,000 to $65,000, and then $12,000 to $15,000, and then $5,000 and argued this is not substantial evidence upon which a reasonable person would rely to make important life decisions.  Employer noted S.L.H. was only given 1% PPI even though she had “mild to moderate impairment,” much like in this case, after having been severely beaten and raped, with continuing post traumatic stress disorder.

Employer further argued “a physician” must perform a mental health impairment rating pursuant to the Guides.  It too agreed Employee’s mental health condition is ratable pursuant to the 5th Edition Guides and the matrix provides a “mild to moderate impairment.”  Employer argued Table 13 and related sections do not apply to this case.  There is no need to use the Minnesota guidelines, according to Employer.  If there is a rating in this case at all, Employer argued Dr. Turco’s 2% rating is the “closest to reality.”

In response to the Board’s hypothetical regarding whether an injured worker who suffered a work-related injury with horrible consequences, in which her life was permanently affected and she was mute though able to perform at a menial job would be entitled to a PPI benefit, Employer declined to answer not knowing in advance what its defense to such a case would be.  Employee advised his view in the hypothetical situation is the injured worker would be entitled to a PPI rating notwithstanding the Guides’ admonition to not assign a number.

IV.   THE AMA GUIDES:

A)   THE 5th EDITION:

1)   Guides 5th general instructions:

According to the Guides 5th Edition’s general instructions on “Philosophy, Purpose, and Appropriate Use,” “impairment” is defined as “a loss, loss of use, or derangement of any body part, organ system, or organ function.”  A medical impairment “can develop from an illness or injury.”  “Impairment” is considered permanent when it has reached “maximal medical improvement” meaning it is “well stabilized and unlikely to change substantially in the next year with or without medical treatment.”  The Guides 5th notes its use of the term “impairment” refers to “permanent impairment,” which is the Guides 5th focus.
 

An impairment can be manifested objectively, for example, by a fracture, and/or subjectively, through fatigue and pain (footnote omitted).  Although the Guides emphasizes objective assessment, subjective symptoms are included within the diagnostic criteria.  According to the Guides, determining whether an injury or illness results in a permanent impairment requires a medical assessment performed by a physician.  An impairment may lead to functional limitations or the inability to perform activities of daily living.

The Guides further notes it considers both anatomical and “functional” losses.  “Functional loss” refers to a “change in function for the organ or body system.”  According to the Guides, “functional considerations receive greater emphasis in the mental and behavioral section.”

Impairment percentages or ratings developed by medical specialists are consensus-derived “estimates” reflecting the severity of a medical condition and the degree to which the impairment decreases a person's ability to perform common “activities of daily living” (ADLs), excluding work.
  Ratings are designed to reflect functional limitations and not necessarily disability.
  A PPI rating is, under the Guides’ estimate, the impact of impairment on an individual's overall ability to perform ADLs.
  In discussing “clinical judgment,” the Guides state:

The physician's judgment, based upon experience, training, skill, thoroughness and clinical evaluation, and ability to apply the Guides criteria as intended, will enable an appropriate and reproducible assessment to be made of clinical impairment.  Clinical judgment, combining both the ‘art’ and ‘science’ of medicine, constitutes the essence of medical practice.

The Guides further state two physicians following the Guides’ methods to evaluate the same patient should report similar results and reach similar conclusions.  Moreover, if clinical findings are fully described, any knowledgeable observer may check the findings with the Guides’ criteria.
   The Guides further explains what it means by “activities of daily living”:
 
	Activity
	Example

	Self-care, personal hygiene
	Urinating, defecating, brushing teeth, combing hair, bathing, dressing oneself, eating

	Communication
	Writing, typing, seeing, hearing, speaking

	Physical activity
	Standing, sitting, reclining, walking, climbing stairs

	Sensory function
	Hearing, seeing, tactile feeling, tasting, smelling

	Nonspecialized hand activities
	Grasping, lifting, tactile discrimination

	Travel
	Riding, driving, flying

	Sexual function
	Orgasm, ejaculation, lubrication, erection

	Sleep
	Restful, nocturnal sleep pattern


The Guides notes “work” is “not included in the clinical judgment for impairment percentages for several reasons”: 1) work involves many simple and complex activities; 2) work is highly individualized, making generalizations inaccurate; 3) impairment percentages are unchanged for stable conditions, but work and occupations change; and 4) impairments interact with such other factors as the worker’s age, education, and prior work experience to determine the extent of work “disability.”
  The Guides recognize limited data supported some of the previous impairment percentages in prior editions.  It warns against changing these ratings arbitrarily.
  “A 0% whole person (WP) impairment rating is assigned to an individual with an impairment if the impairment has no significant organ or body system functional consequences and does not limit the performance of the common activities of daily living indicated in Table 1-2.”
  According to the Guides, a “physician can often assess a person's ability to perform ADLs based on knowledge of the patient's medical condition and clinical judgment.”
  When the physician is estimating a PPI rating, “Table 1-2 can help to determine how significantly the impairment impacts these activities.”
  Furthermore, using the impairment criteria “within a class” and knowing the activities an individual can perform, “a physician can estimate where the individual stands within that class.”
  Notably, the Guides state:

Since there is no agreed-upon scale for a working population and physicians who use the Guides may evaluate different populations of individuals (i.e., healthy or chronically ill), a physician may choose the most appropriate of any of the validated scales for a more in-depth assessment of ADL, to obtain further information to supplement clinical judgment, or to gain assistance in determining where an individual stands within an impairment range.

In reference to “incorporating science with clinical judgment,” the Guides state it uses “objective and scientifically based data when available.”  However, when objective data have not been identified, the Guides use “estimates of the degree of impairment” based on “clinical experience and consensus.”  Furthermore: “Subjective concerns, including fatigue, difficulty in concentrating, and pain, when not accompanied by demonstrable clinical signs or other independent, measurable abnormalities, are generally not given separate impairment ratings.”
  The Guides has “not yet identified an accepted method within the scientific literature to ascertain how these subjective concerns consistently affect organ or body system functioning.”  And the Guides admit research is limited on its reproducibility and validity, though “anecdotal reports show the Guides result in a more standardized impairment assessment process.”  The Guides state it cannot provide ratings “for all impairments” because of the range, evolution, and discovery of new medical conditions.  And, because some medical syndromes are “poorly understood” and manifested only by “subjective symptoms,” PPI ratings are not provided for those conditions.  Nevertheless, the Guides claims to provide a framework for evaluating “new or complex conditions” and suggests “most adult conditions with measurable impairments” can be evaluated under the Guides.
  Notably:

In situations where impairment ratings are not provided, the Guides suggests that physicians use clinical judgment, comparing measurable impairment resulting from the unlisted condition to measurable impairment resulting from similar conditions with similar impairment of function in performing activities of daily living.

Ultimately, “the physician's judgment based upon experience, training, skill, thoroughness in clinical evaluation, and ability to apply the Guides” as intended will enable an appropriate and reproducible PPI assessment.  The Guides acknowledge clinical judgment “combining both the art and science of medicine constitutes the essence of medical practice.”
  The Guides also recommends using “the most recent edition of the Guides” as the “latest blend of science and medical consensus.”
  It specifically states the Guides “is not to be used for direct financial awards. . . .”
  It further states the Guides “is a tool for evaluation of permanent impairment.”
  And it reminds us physicians need to “comply with prescribed . . . state . . . practices” for PPI evaluations.

According to the Guides’ practical application chapter, PPI ratings are performed by a “licensed physician” once a patient's condition is “static and well stabilized.”
  The Guides recognizes the same medical condition may be discussed in more than one chapter.  Generally, the organ system where the medical problem “originates” or “the dysfunction is greatest” is the chapter to use for evaluating PPI.
  Whenever the same impairment is discussed in different chapters, the Guides says it uses consistent impairment ratings across different organ systems.
  Pursuant to the Guides, a “rating physician must use the entire range of clinical skill and judgment when assessing whether or not the measurements or test results are plausible and consistent with the impairment being evaluated.”
  The Guides allow for interpolating, measuring, and rounding off.
  They state:

In deciding where to place an individual impairment rating within a range, the physician needs to consider all the criteria applicable to the condition, which includes performing activities of daily living, and estimate the degree to which the medical impairment interferes with his activities.  In some cases, the physician may need additional information to determine where to place an individual in the range.

2)   Guides 5th Chapter 13:

Dr. Wolf referenced Chapter 13 concerning The Central Peripheral Nervous System.  That section provides criteria for evaluating PPI related to documented brain “dysfunction.”
  This chapter appears to limit itself to rating impairment based on the “neurologic condition” that causes “the most severe impairment.”
  This chapter acknowledges some impairment ratings reference limitations in a person's ability to perform “activities of daily living,” which may be based upon subjective complaints.  The Guides in those instances suggests the evaluator obtain objective data concerning the severity of findings and limitations and integrate those findings with the subjective complaints to estimate the PPI.
  Specifically, in section 13.3d, Mental Status, Cognition, and Highest Integrative Function, it states:

The criteria for evaluating mental status and cognitive impairment are based on the amount of interference with the ability to perform activities of daily living.  This information can be obtained from someone who has close and continual contact with the individual and can be documented using any one of numerous ADL indices that determine changes in activities of daily living. . . .  A tool that combines both cognitive skills and function is the Clinical Dementia Rating (CDR), which covers memory, orientation, judgment and problem solving, home and hobbies, community affairs, and personal care.  This validated clinical assessment tool is reproduced in Table 13-5 to serve as an example of how to evaluate cognitive change in light of ADL impairment. . . .  To use the CDR, score the individual's cognitive function for each category (M, O, JPS CA, HH, and PC) independently.  The maximum CDR score is 3.  Memory is considered the primary category; the other categories are secondary. . . .

Corresponding impairment ratings for CDR scores are listed in Table 13-6.  A CDR score of 0.5 = class 1 impairment, CDR score of 1 = class 2, CDR score of 2 = class 3, and CDR score of 3 equals class 4.

The Guides then provides Table 13-6, Criteria for Rating Impairment Related to Mental Status.  This table is divided into four classes: class 1 = 1%-14%; class 2 = 15%-29%; class 3 = 30%-49%; and class 4 = 50%-70% impairment of the whole person.
  A 0.5 CDR places a person in class 1, while a 1.0 CDR puts a person in class 2, and so forth.
 The Guides thereafter gives several examples of PPI ratings for people with conditions ranging from Alzheimer's disease to traumatic brain injuries.
  It also discusses how to interface neurological issues with psychiatric issues in rating impairments.  Most notably for this case’s purposes, the Guides states in section 13.3f:

Emotional or Behavioral Impairments

Emotional, mood, and behavioral disturbances illustrate the relationship between neurology and psychiatry.  Emotional disturbances originating in verifiable neurologic impairments (e.g., stroke, head injury) are assessed using the criteria in this chapter. . . .   Psychiatric manifestations and impairments that do not have documented neurologic impairments are evaluated using the criteria in the chapter on mental and behavioral disorders (See Table 13-8 and Chapter 14, Mental and Behavioral Disorders) (emphasis added).

The referenced Table 13-8 entitled Criteria for Rating Impairment Due to Emotional or Behavioral Disorders, includes a matrix, which provides:

	Class 1

0%-14% Impairment of the Whole Person
	Class 2

15%-29% Impairment of a Whole Person
	Class 3

30%-69% Impairment of the Whole Person
	Class 4

70%-90% Impairment of Whole Person

	Mild limitation of activities of daily living and daily social and interpersonal functioning
	Moderate limitations of some activities of daily living and some daily social and interpersonal functioning
	Severe limitation in performing most activities of daily living, impeding useful action and most daily social interpersonal functioning
	Severe limitation of all daily activities, requiring total dependence on another person


3)   Guides 5th Chapter 14:

Finally, Chapter 14 specifically addresses Mental and Behavioral Disorders.  Like Chapter 13, the Guides states this chapter assesses the brain but the emphasis is on “evaluating brain function and its effect on behavior for mental disorders.”
  

Unlike the other chapters in the Guides, this chapter focuses more on the process of performing a mental and behavioral impairment assessment.  Numerical impairment ratings are not included; however, instructions are given for how to assess an individual's abilities to perform activities of daily living (emphasis in original).
  

In the section documenting changes from the prior (i.e., the 4th) edition, the Guides notes the provided case examples, together with Table 14-1, help clarify how, “in common psychiatric disorders” an evaluator can provide a “nonnumerical impairment rating.”  The Guides further notes some states “have chosen to assign numerical percentages to these categories.”
  The Guides do not attempt to disabuse states of this choice.

According to the Guides, an individual's “own description of his or her functioning and limitations is an important source of information” in this chapter.
  Information concerning an individual’s behavior “while performing activities of daily living” is particularly useful in determining function.
  The Guides notes:

Percentages are not provided to estimate mental impairment in this edition of the Guides.  Unlike cases with some organ systems, there are no precise measures of impairment of mental disorders.  The use of percentages implies a certainty that does not exist.  Percentages are likely to be used inflexibly by adjudicators, who then are less likely to take into account the many factors that influence mental and behavioral impairment.  In addition, the authors are unaware of data that show the reliability of the impairment percentages.  After considering this difficult matter, the Committee on Disability and Rehabilitation of the American Psychiatric Association advised Guides contributors against the use of percentages in the chapter on mental and behavioral disorders of the fourth edition, and that remains the opinion of the authors of the present chapter.

No available empirical evidence supports any method for assigning a percentage of impairment of the whole person; however, the following approach may be helpful in estimating the extent of mental impairments. . . . (emphasis added).

The referenced “approach” discusses four main categories for assessing areas of function including: 1) ability to perform “activities of daily living”; 2) social functioning; 3) concentration, persistence, and pace; and 4) deterioration or decompensation in work or work-like settings.
  The Guides references Table 14-1, and explains and gives examples for each category.
  Table 14-1, Classes of Impairment Due to Mental and Behavioral Disorders states:

	Area or Aspect of Functioning


	Class 1

No Impairment
	Class 2

Mild Impairment
	Class 3

Moderate Impairment
	Class 4

Marked Impairment
	Class 5

Extreme Impairment

	Activities of daily living

Social functioning

Concentration

Adaptation
	No impairment noted
	Impairment levels are compatible with most useful functioning
	Impairment levels are compatible with some, but not all, useful functioning
	Impairment levels significantly impede useful functioning
	Impairment levels preclude useful functioning


The Guides provides certain “anchors” for the categories set forth in Table 14-1’s matrix: 

1)  None means no impairment is noted in the function.  2) Mild implies that any discern impairment is compatible with most useful functioning.  3) Moderate means that the identified impairments are compatible with some, but not all, useful functioning.  4) Marked is a level of impairment that significantly impedes useful functioning. . . .  5) Extreme means that the impairment or limitation is not compatible with useful function. . . .

The Guides again voices its general warning against assigning numerical percentages for mental health PPI ratings:

Translating these guidelines for rating individual impairment on ordinal scales into a method for assigning percentage of impairments, as if valid estimates could be made on precisely measured interval scales, cannot be done reliably.  One cannot be certain that the difference in impairment between a rating of mild and moderate is of the same magnitude as the difference between moderate and marked.  Furthermore, a moderate impairment does not imply a 50% limitation in useful functioning, and an estimate of moderate impairment in all four categories does not imply a 50% impairment of the whole person.

Eventually, research may disclose direct relationships between medical findings and percentages of mental impairment.  Until that time, the medical profession must refine its concept of mental and physical impairment, improve its ability to measure limitations, and continue to make clinical judgments.

In keeping with the Guides’ admonition against affixing numerical ratings to these mental health impairments, the rating “examples” in Chapter 14 do not include percentages.

B)   THE 6th EDITION:

1)   Guides 6th general instructions:

As in the 5th Edition, the Guides 6th Edition spends its initial chapters explaining its conceptual foundations and philosophy, and providing practical application tips for users.  In Chapter 1, it addresses previous criticisms and states how it addressed those in the newest edition.  The 6th Edition claims it adopts “international” classifications, is more “diagnosis based,” is “simpler” to use, its impairment ratings are functionally based, and it stresses “conceptual and methodological congruity within and between organ system ratings.”
  The newest Guides provides a generic template designed for “uniformity” and “ease of application.”

Chapter 2, dealing with practical Guides applications, contains many the same definitions and rules expressed in the 5th Edition.
  It also provides information concerning “cultural differences” and how these affect impairment ratings, and provides legal standards concerning “admissibility” of PPI rating reports.

2)   Guides 6th Chapter 13:

The Guides 6th Edition also has Chapter 13, The Central and Peripheral Nervous System.  This Chapter 13 contains almost identical language from the 5th Edition’s similar chapter, in section 13.3f, Emotional or Behavioral Impairments.
  Notably, this edition does not include Table 13-8 and unlike the 5th Edition, makes no reference to using a similar table to rate “emotional or behavioral impairments” under Chapter 13, though examples include ratings based upon such impairments caused by organic brain dysfunction.
  

3)   Guides 6th Chapter 14:

Dr. Wolf also referenced the AMA Guides 6th Edition in his testimony.  This edition, unlike the 5th Edition, lists disorders “not ratable” (emphasis in original) in Chapter 14, Mental and Behavioral Disorders.  None of the listed, non-ratable conditions include General Anxiety Disorder.  By contrast, the 6th Edition states anxiety disorders including generalized anxiety disorder, panic disorder, phobias, posttraumatic stress disorder and obsessive-compulsive disorder are all specifically rated.
  As in the 5th Edition, the 6th Edition states the individual's own description of his symptoms and their direct impact on functioning “is usually the best source of information,” and it is “important to examine” the patient alone.
  From all available information sources, of “particular interest” will be the six “essential parameters” listed in Table 14-5.  Those parameters include: Self-care and personal hygiene; social and recreational activities; travel; interpersonal relationships; concentration, persistence, and pace; and employability.
  

The 6th Edition uses three scales through which mental PPI ratings may be provided.  These include: Brief Psychiatric Rating Scale (BPRS); Global Assessment of Functioning Scale (GAF); and the Psychiatric Impairment Rating Scale (PIRS).
   According to the Guides 6th Edition, these three methods are used in a four-step PPI rating process.   An examiner determines the BPRS impairment score in step one, the GAF impairment in step two, the PIRS rating score in step three, and in step four arranges the scores from each method, and selects the “median” value as the mental and behavioral disorder PPI rating.
  This Guides methodology produces numerical PPI ratings, which conceivably could be used to provide a monetary award.

V.   ATTORNEY’S FEE AND COSTS:

The Board received five affidavits of fees and costs from Employee's counsel and his legal assistants.  On March 12, 2009, we received Affidavit of Counsel itemizing $2,248.75 in fees and $85.13 in costs.  On even date we received Affidavit of Douglas Johnston itemizing what appears to be exactly the same fees and costs.  One of these affidavits signed by attorney Kalamarides and the other by legal assistant Douglas Johnston.  We assume this is simply a duplicate and we do not include the second affidavit as additional requested fees and costs.

On March 24, 2009, we received three affidavits, which all appear to be identical.  One is signed by attorney Kalamarides, one by legal assistant Douglas Johnston, and one by legal assistant Phyllis Johnston.  All three itemize attorney’s fees totaling $7,155.00 and costs totaling $3,338.85.  All five affidavits itemize legal assistant fees at $125.00 per hour, and attorney's fees ranging from $300.00 to $350.00 per hour.  The total itemized attorney and paralegal fees equal $9,403.75 and the total costs equal $3,423.98.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.   THE §120 PRESUMPTION ANALYSIS:

Employee is afforded a presumption that all benefits he seeks are compensable.
  The §120 presumption is applicable to any claim for benefits under the Act.
  AS 23.30.120(a) states, in relevant part: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.

Evidence required to raise the §120 compensability presumption varies depending upon the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Employee need only adduce “some,” “minimal,” relevant evidence
 establishing a “preliminary link” between benefits sought and the employment injury
 or between a work-related injury and the existence of disability or impairment.
  

Applying the §120 presumption is a three-step analysis.
  First, Employee must establish a "preliminary link" between the claimed disability, or in this case the claimed impairment, and his employment.  At this stage in determining whether the preliminary link has been established, we do not weigh the witnesses’ credibility.
  If we find such relevant evidence at this threshold step, the §120 presumption attaches to the claim.  If the presumption is raised and not rebutted, Employee need not produce any further evidence and he prevails solely on the raised but un-rebutted presumption.

Second, once the preliminary link is established, the §120 presumption attaches to the claim, and the burden of production shifts to Employer.  In this case if the §120 presumption attaches, Employer must overcome the §120 presumption by producing “substantial evidence” Employee is not entitled to any PPI.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  Therefore, we defer questions of credibility and weight we give to Employer's evidence until after we have decided whether Employer has produced a sufficient quantum of evidence to rebut the presumption that Employee's injury entitles him to PPI benefits.
  
There are two methods of overcoming the presumption of compensability in this case:  (1) presenting substantial evidence that provides an alternative explanation which, if accepted, would show that the requested PPI is not related to Employee’s work; or (2) directly eliminating all reasonable possibilities that work was a factor in causing any PPI rating.
  The same standards used to determine whether medical evidence is necessary to establish the “preliminary link” apply in determining whether medical evidence is necessary to overcome the presumption.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  However, we cannot abdicate our fact-finding role by relying upon “extremely slight” medical evidence to overcome the presumption.

The third step in our presumption analysis provides that, if Employer produces substantial evidence the injury is not work-related, or in this case no PPI is awardable, the presumption drops out, and Employee must prove all elements of his case by a “preponderance of the evidence.”
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the fact-finder that the asserted facts are probably true.
 

II. THE PPI CLAIM PURSUANT TO §190:

Employee claims he is entitled to PPI benefits for his psychiatric injury.  AS 23.30.190 provides, in part:

(a) In case of impairment partial in character but permanent in quality . . . the compensation is $177,000 multiplied by the Employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041. . . .

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment. . . .  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. . . .

AS 23.30.190(b) is specific and mandates PPI ratings must be for an impairment which is partial in character, permanent in quality, and calculated pursuant to the AMA Guides.  We have consistently followed this statute in our decisions and orders.
  However, the parties provided no Board decision awarding a numerical PPI rating for a mental health injury, and we have not been able to locate any such decision.  Therefore, this appears to be a case of first impression.  

Our regulation 8 AAC 45.122 states:

a)   The board will give public notice of the addition of the edition of the American Medical Association Guides to the Evaluation of Permanent Impairment and effective date for using the edition by publishing a notice in a newspaper of general circulation in Anchorage, Fairbanks, and Juneau as well as issue a bulletin for the “Worker's Compensation Manual,” published by the department.

b)   It is presumed that the American Medical Association Guides to the Evaluation of Permanent Impairment (AMA) address (sic) the injury.  If the board finds the presumption is overcome by clear and convincing evidence and if the permanent impairment cannot, in the board's opinion, be determined under the AMA guides, then the impairment rating must be based on The State of Minnesota, Department Of Labor and Industry, Permanent Partial Disability Schedule, effective July 1, 1993, or the American Academy of Orthopedic Surgeons Manual for Evaluating Permanent Physical Impairments (AAOS), first edition (1965).  If a rating under the Permanent Partial Disability Schedule or the AAOS is not of the whole person, the rating must be converted to a whole person rating under the AMA guides.

c)   A rating of zero impairment under AMA guides is a permanent impairment determination and no determination may be made under the Permanent Partial Disability Schedule described in (b) of this section or the AAOS.

In evaluating this case, we reviewed the AMA Guides, the facts, and the law, and we apply the facts to the law in light of the Guides.  Before beginning our analysis, however, we reiterate some general factual findings and conclusions from our decision in Popa I, and make some preliminary findings and conclusions applicable to the issue before us:  

A)  THE LAW OF THE CASE:

In Popa I the prior panel said:

We find the employee suffered a physical incident (hitting his head) which set into motion a chain of events (EMTs providing treatment and subsequent evacuation to Anchorage) that resulted in a psychiatric condition.  Specifically, his inability to speak and subsequent mental problems were brought about by the treatment received for the work injury.  We find the employee’s work injury fits within the first category.  As such, we find the presumption of compensability at AS 23.30.120 attaches to the employee’s claim.  We further find that the employee’s work injury aggravated or accelerated a pre-existing condition. . . . 

. . .

Applying this well settled principal of Alaska workers’ compensation law to the facts before us, we find that the employee’s pre-existing mental condition does not preclude him from pursuing a claim and the presumption attaching if he can establish that the employment aggravated, accelerated or combined with his pre-existing mental condition to produce his present mental condition.  

. . .

Here, we find as the Court found in Williams v. Alaska Dept. of Revenue, 938 P.2d 1065 (Alaska 1997), that the employer has failed to present affirmative evidence that work was not a substantial cause of the employee’s present condition or that the work did not aggravate his prior condition.  Second, we find the employer did not offer evidence eliminating all possibilities the injury was work connected.  

In the alternative, had we found the employer presented substantial evidence sufficient to rebut the presumption, we would apply the third step and we would find that the employee’s injury and ensuing medical and psychiatric care compensable.  We find, on the record before us that the treatment received by the employee for his work related injury aggravated, accelerated, or combined with a pre-existing condition to contribute to the employee’s symptoms.  

. . .

We find the employee has established the work relatedness of his mental condition to his employment with the employer by a preponderance of the evidence. . . .
  

We find neither party appealed Popa I, and consequently, we conclude our prior panel’s finding Employee suffered a work-related mental injury is the “law of the case.”
  However, we also find Popa I did not make any findings concerning whether or not Employee suffered a PPI rating for his mental health injury.  We conclude that issue remains before us for decision.

B)   APPLICABLE GUIDES EDITION:

We next determine which Guides edition we should apply to this case.  We find Employee was injured May 19, 2003.
  We find the Guides uniformly suggest PPI ratings be accomplished when the patient's injury being rated is stable and stationary.
  We find general disagreement in this case among the reviewing psychiatrists as to when Employee's mental health injury became medically stable.  We find Dr. Turco opined Employee was medically stable on November 18, 2004.  We find Dr. Wolf did not believe Employee was medically stable “emotionally” as of January 12, 2006, notwithstanding the fact he opined Employee had a permanent partial impairment as of that date, but by November 21, 2007 felt “diagnostically” Employee was the “same as he was” at the time of Dr. Wolf's January 2006 evaluation, and provided a rating at that time implying medical stability.  However, we further find Dr. Wolf's matrix ratings for Employee's impairment levels improved overall between January 12, 2006
 and November 21, 2007.
  We find based upon her March 15, 2004 report, Dr. Lipscomb was not asked for an opinion about medical stability, and did not provide one.

Our statute defines medical stability as:

‘medical stability’ means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence; 
. . . .

We find scant medical evidence Employee was receiving ongoing medical care likely to affect objectively measurable improvement in his work-related mental health injury from July 17, 2003 to November 18, 2004.
  Consequently, we rely on Dr. Turco's opinion and find Employee was medically stable effective November 18, 2004.  We find this conclusion is consistent with Dr. Wolf's opinion Employee was “diagnostically” the same in 2007 as he was in 2006, and our finding Dr. Wolf attempted to provide a PPI rating in 2006 notwithstanding his feeling Employee was not “emotionally” medically stable at that time.  Our Board Bulletin number 08-02 (January 15, 2008) states effective March 31, 2008, “all permanent partial impairment determinations and ratings under AS 23.30.190(b) must be done using the American Medical Association's Guides  to the Evaluation of Permanent Impairment, Sixth Edition.”  We find historically, Board precedent interprets similar language from prior Board Bulletins to mean the date of medical stability for the injury being rated controls the Guides edition used.
  In other words, if the medical stability date occurs between April 28, 2001 and March 31, 2008, the Board and rating evaluators must use the AMA Guides 5th Edition; if the condition is medically stable on or after March 31, 2008, the AMA Guides 6th Edition must be used.  Because we find Employee's mental injury was medically stable effective November 18, 2004, we conclude the AMA Guides 5th Edition applies to this case.

C)   “RATABILITY” OF EMPLOYEE'S MENTAL INJURY: 

We next determine whether or not Employee's mental health injury is “ratable” pursuant to the AMA Guides 5th Edition.  We carefully reviewed the Guides 5th Edition and find it provides an “estimate” of a person's permanent impairment, or in other words, “functional limitations to perform the activities of daily living, excluding work.”  We find an estimate is simply that, an “estimate,” and does not provide PPI rating perfection.  We further find the Guides 5th Edition replete with warnings advising “contributors” to not attempt to give a numerical PPI rating to a mental or behavioral disorder.  We also find instructions warning users to not attempt to fix percentage ratings to these impairments.  We find this creates an inherent tension between our statute §190, which requires us to consider only PPI ratings done “strictly and solely” in conformance with the applicable AMA Guides, and those same Guides which suggests a physician should not attempt to affix a percentile rating to a mental health impairment.  On the other hand, we further find were we to take all the Guides admonitions at face value, we could never under any circumstance use the Guides, as our legislature intended, to award PPI to an injured worker because to do so violates one of the Guides’ other warnings that it should not “be used for direct financial awards. . . .”
  We find in ordinary cases involving a typical orthopedic injury, we routinely use the Guides’ PPI ratings to make direct financial awards.  In short, we regularly take the Guides’ PPI rating from the physician upon whom we rely, and pursuant to §190, multiply that whole-person percentage times $177,000 to derive the appropriate PPI benefit and order a direct, “financial award.”  This is precisely what our statute requires us to do.  Fortunately, we also find the Guides admonishes physicians to comply with prescribed “local, state, and federal practices for impairment evaluations.”
  We further find, as set forth in detail supra, significant flexibility in the Guides that allows physicians and evaluators to use it as we believe our legislature intended.

In this case, our regulation presumes the Guides rates Employee's mental health injury.
  Both Employee and Employer agreed and argued at hearing the Guides rate Employee's mental health injury.  Neither party suggested we go beyond the Guides and use The State of Minnesota, Department Of Labor and Industry, Permanent Partial Disability Schedule.  Both Dr. Turco and Dr. Wolf also appeared to agree the Guides rate this injury.  The parties and their respective physicians only disagreed on the appropriate rating, though both agreed deriving the percentage impairment rating was difficult at best.  Additionally, Employer argued the Board would violate state law if we attempted to affix a numerical rating to any impairment set forth in the Guides for this mental health issue.  Therefore, this case also presents the question of whether or not Employee's mental health injury is “ratable” pursuant to the Guides, when the Guides indicate there is “impairment,” but refuses to give a numerical percentage rating, at least in Chapter 14.

We find based upon Dr. Turco's and Dr. Wolf's testimony, the Guides 5th Edition as a whole, and the parties’ consistent positions at hearing, Employee’s mental health injury is “ratable” pursuant to the Guides 5th Edition.  We find the Guides provides several avenues for determining mental health impairment, and states a person like Employee who has a general anxiety disorder, which affects his activities of daily living, indeed has an impairment.  We find the Guides 5th Edition Chapter 14 simply lacks the method for affixing a specific percentage.  Because this is a case of first impression, we conclude we are left to determine how a numerical percentage is derived from the Guides’ mental injury impairments.  

D)   DERIVING EMPLOYEE’S PPI RATING:

We find the Guides requires PPI ratings for mental health injuries be performed by psychiatrists.  We find we have several mental health PPI ratings from psychiatrists in this case from which to choose.  We find EME Dr. Lipscomb provided a 0% PPI rating, Dr. Wolf's best estimate was 12%-13%, and Dr. Turco opined 5%, then minus 5% = 0% PPI, or at the very most 2% PPI.

First, applying the above-described presumption analysis to this claim for additional PPI we consider whether the §120 presumption attaches.  We find, based upon Dr. Wolf's testimony and the medical records available to us, Employee continues to suffer from his work-related, general anxiety disorder.  We find, based upon Dr. Turco's and Dr. Wolf's opinion, Employee has a PPI attributable to his work-related mental health injury.  We find this sufficient to raise the§120 presumption and cause it to attach, shifting the burden of production to Employer.  We find Dr. Lipscomb's opinion Employee has a 0% PPI rating adequate to rebut the presumption, leaving Employee to prove his claim for PPI by a preponderance of the evidence.  We find employee has met his burden of proof and has sustained a ratable PPI for his work-related mental health injury.  We give less weight to Dr. Lipscomb’s 0% PPI rating because both Dr. Wolf and Dr. Turco opined Employee has a “mild” impairment, and those positions are inconsistent with Dr. Lipscomb’s opinion.  We further find Dr. Lipscomb’s May 13, 2008 report, unlike her March 15, 2004 report, sounds less objective and not as “fair and unbiased”
 given her highlighted comments appearing to argue Employer’s position and disparage Employee.  We find her report assumes Employee is “malingering,” an opinion ultimately not shared by Dr. Turco or Wolf, and we find he is not malingering.  Consequently, we give her PPI opinion less weight.

In Bode v. Alaska Memorial Services, Inc.,
 the Employee sought reconsideration of a Board decision denying his claim for PPI.  Employee there argued that because a rating physician had not used an inclinometer for his range-of-motion measurements, the Board could not rely upon his rating, because it was not “in conformance” with the AMA Guides, which requires the use of an inclinometer in certain circumstances.  On reconsideration, the Board agreed and held:

After reviewing the evidence in the record and the AMA Guides, and after considering the parties' modification arguments, we find we must modify our September 18, 1992 decision regarding permanent partial impairment.  We find each of the three physician's impairment ratings deficient in some respects.  However, we find certain aspects of the ratings of Dr. Schurig and Dr. Peterson valid for calculating the Employee’s permanent partial impairment (footnote omitted; emphasis added).

First, we find we must find Dr. Peterson's rating provides an appropriate rating for the required range of motion measurements.  In that vein, we find the doctor's four percent rating for loss of range of notion should be used in calculating the whole person rating.
Secondly, we find Dr. Schurig's rating should be accorded more weight than granted in our previous decision.  Although he failed to measure the Employee’s range of motion in the required manner, he gave the Employee a five percent impairment rating based solely on Table 49 of the AMA Guides.  We find that in his November 25, 1991 letter, Dr. Schurig's five percent rating was based on the Employee having a soft tissue lesion, with at least six months of medically documented pain or recurrent muscle spasm with none to minimal degenerative changes on structural tests.  We find this rating consistent with the evidence.

Finally, we find it appropriate to combine the range of motion rating by Dr. Peterson and the Table 49 rating by Dr. Schurig (footnote omitted).  Accordingly, we find the combined tables indicate the Employee’s whole person rating for this injury should be nine percent. . . .

The Bode Board’s footnotes state:

We find no specific indication in either AS 23.30.190 or 8 AAC 45.122 that we must base a determination of permanent impairment solely on the rating of one physician.  In our view, the final rating should, as much as possible, accurately reflect the appropriate analysis required under the AMA Guides.  In some cases, such as this one, the final rating may require us to combine the analysis of more than one of the rating physicians.

We agree with the Board's reasoning in Bode.  We conclude we are “knowledgeable observers” and can check the physicians’ findings in this case against the AMA Guides.
  We find Dr. Wolf and Dr. Turco did their best to derive a rating from the Guides.  We find, because the Guides do not provide specific instructions for providing a percentile PPI rating for a mental health injury, by necessity there is no “correct” way to do it; similarly, there is no “incorrect” way to do it either, unless we except Employer’s argument that it is unlawful for anyone to provide a percentile PPI rating for a mental health injury.  We do not accept Employer’s argument, because we find it thwarts the legislature’s intent in §190 and the intent in our Board regulations specifying the Guides should be used to rate all impairments.  Therefore, we conclude we can rely upon all of the rating physicians’ Guides analyses to determine a PPI rating, based upon their opinions, or parts of their opinions.  

We find Dr. Wolf conceded the 5th Edition’s Table 13-6 provided numerical ratings.  We find based upon his testimony using Tables 13-5 and 13-6 is “a way” one can quantify a PPI rating in a person with a mental illness, if one is asked to do so.  We find, as Dr. Wolf maintained, using Table 13-6 “makes some sense.”  We find Dr. Wolf provided Employee’s current PPI ratings based upon his general anxiety disorder, which he still has, though some of that disorder preexisted.  We find based on Dr. Wolf’s opinion, the EMT treatment following Employee’s work-related injury permanently aggravated his preexisting general anxiety disorder.  We find the best Dr. Wolf could derive is a “12-13%” PPI rating, which is where he sees the “consistency.”  We find based upon Dr. Wolf’s opinion, Employee had a preexisting general anxiety disorder condition and could have gone through life with “some” problems, but since his work-related injury and its sequela, he now has more trouble going through life.  We find Dr. Wolf's testimony credible and we give it considerable weight.
  As our prior panel did in respect to Dr. Lipscomb's changing opinions as she obtained more information, we credit Dr. Wolf for changing his opinion and reducing his PPI rating to take into account different matrices and changes in Employee's symptoms.

We find, based upon Dr. Turco’s and Dr. Wolf’s consistent testimony, psychiatry is “not an exact science” and these ratings are simply “estimates,” but preexisting conditions must be taken into account.  We find, in contrast to his August 1, 2008 letter, Dr. Turco was unsure “malingering” is involved, and did not testify at hearing Employee was malingering.  Based upon Dr. Wolf's testimony, and Dr. Turco's apparent change in his opinion, we find Employee is not malingering.

We give somewhat lesser weight to Dr. Turco's PPI opinions overall, because we find he criticized Dr. Wolf’s ratings, which were based upon Employee’s reports.  We find the Guides makes it clear the best source of information concerning mental and behavioral disorders and effects these have on activities of daily living come from the patient himself.  We find Dr. Wolf's opinions are, therefore, based on proper criteria set forth in the Guides.  We find, based upon Dr. Turco’s and Dr. Wolf’s consistent opinions, Employee does not have a PPI rating based upon his remitted conversion disorder.  Dr. Turco acknowledged Dr. Wolf is a qualified, forensic psychiatrist, and his opinion is not “too far off.”  We find Dr. Turco has not examined Employee “in quite some time.”  Dr. Turco admitted his prior hearing testimony included an opinion Employee had an anxiety disorder and he has some “mild” impairment from his work-related injury.  We find no evidence the anxiety symptoms Employee reported to Dr. Wolf in November 2007 have improved or remitted.  Dr. Turco opined if Employee still had symptoms today, he would in Dr. Turco’s opinion still have a “mild” impairment related to his work-related injury.  Further Dr. Turco opined to give a number to that impairment, one would have to look at “how he is doing,” and it would be in Dr. Turco’s opinion “about 5%.”  We find Dr. Wolf was the last of the three opining psychiatrists to actually examine Employee.

We find, however, Dr. Turco vacillated somewhat in his opinions and we find this vacillation was based upon his focus on Employee’s pre-existing condition, presumably anxiety disorder.  We find his opinions concerning pre-existing mental disorders confusing.  We find in his previous Board testimony, Dr. Turco opined Employee did not have preexisting anxiety.
  If he based his opinion on Dr. Wolf’s hearing testimony, Dr. Turco indicated he would be of the opinion any impairment would be “less than 5%” under the 5th Edition.  Dr. Turco also testified in his view, there is no impairment in this case, but if there is, it is “less than 5%,” it would be “like 2%,” based upon the five indices in the 5th Edition matrices.  We find Dr. Turco opined if he relied upon Dr. Wolf’s last report, the PPI rating would be “5%,” but he would have to reduce that rating by 100%, thus giving a 0% rating.  On the other hand, Dr. Turco opined “2%” would be related to the anxiety issues.  We find based upon Dr. Turco’s testimony the Guides 5th Edition gives a guideline for rating a conversion disorder and a general anxiety disorder.  

We find based on Dr. Wolf’s testimony, Chapter 13 is one way for an evaluator to affix a percentile rating to mental health impairment, notwithstanding the Guides’ reluctance to do so.  We further find the Guides specifically state in Chapter 13:

Psychiatric manifestations and impairments that do not have documented neurological impairments are evaluated using the criteria in the chapter on mental and behavioral impairments (See Table 13-8 and Chapter 14, mental and behavioral disorders) (emphasis added).

We find Table 13-8, Criteria for Rating Impairment Due to Emotional or Behavioral Disorders, provides an integral scale and four classes for rating impairment.  We find class 1 provides 0%-14% impairment of the whole person for an individual with “mild limitation of activities of daily living and daily social and interpersonal functioning.”  We find based upon the testimony of Dr. Lipscomb, Dr. Turco, and Dr. Wolf, Employee does not have documented neurological impairments.  We further find based upon those same physicians’ opinions, Employee has mild limitation of activities of daily living and social functioning and interpersonal functioning.  Therefore, we conclude Chapter 13, specifically Tables 13-5, 13-6, and 13-8, gives us guidance and indicates Employee's PPI for his work-related mental health injury falls somewhere between 0% of 14% whole person impairment.  We find this consistent with Dr. Turco’s ratings ranging from 2% to 5% and Dr. Wolf's rating ranging from 12% to 13%.

Having carefully reviewed this file, and having deliberated on several occasions, we find Employee's work-related mental injury PPI in this case is 5%.  We base this finding on Dr. Turco's opinion interpreting Dr. Wolf's last written report, and Dr. Turco's opinion Employee's rating would be 5% pursuant to the AMA Guides 5th Edition.  We further find Dr. Wolf opined any mental health PPI rating should be reduced by 25% to take into account Employee's pre-existing general anxiety disorder.  However, we give lesser weight to that portion of Dr. Wolf's testimony and decline to reduce the 5% PPI rating by any pre-existing impairment, because Dr. Turco testified at the first hearing there was no evidence Employee had a preexisting general anxiety disorder, and we find no rating physician provided a valid PPI rating pursuant to the Guides for any pre-existing general anxiety disorder.

We find §190 does not specifically state whether it applies to ratings for pre-existing permanent impairment.  However, we have consistently found §190’s language mandatory and found it applies to “all determinations of permanent impairment.”  We find no distinction between pre-existing injuries and the compensable injury forming the basis for the PPI claim.  We have consistently held the rating for the pre-existing impairment must be made pursuant to the Guides before it can be used to reduce the benefit payable pursuant to §190.
  Consequently, we find we cannot utilize Dr. Wolf's 25% reduction of the current rating because that reduction is not a “rating” and is therefore not done pursuant to the Guides.
  In Bockness, a physician provided a PPI rating and then opined “I would apportion 50% of this to the patient's underlying scoliosis” but provided no PPI rating for that reduction.  The Board declined to adopt that general reduction, and adopted that same physician’s PPI rating without the deduction.
  We follow the Bockness rationale here.  Therefore, we conclude Employee's final PPI rating for his work-related mental health injury of general anxiety disorder is 5%, and he is entitled to $8,850.00.

We find our decision supported by the Montana Supreme Court in S.L.H v. State Compensation Mutual Insurance Fund.
  In that case, a bartender was kidnapped from her job, beaten and raped.  Her psychiatrist diagnosed her with post-traumatic stress disorder and major depressive disorder, and evaluated her mental health impairments pursuant to the 3rd and 4th editions of the American Medical Association Guides to the Evaluation of Permanent Impairment.  The court noted those Guides, as do the 5th Edition Guides, contain a mental health rating matrix which evaluates mental impairments under a five-class rating system, ranging from no impairment in Class 1 to extreme impairment in Class 5.  The psychiatrist opined the claimant's major depressive disorder fell between Class 2 and 3, and her post-traumatic stress disorder fell within class 3.  Consequently, she opined the major depressive disorder was “mild to moderate,” while the post-traumatic stress disorder was “moderate” impairment.
  Another physician provided a mental impairment evaluation as well.  The compensation court at trial noted Montana law required impairment ratings expressed by the evaluator as a “percentage.”  Accordingly, the court at trial asked the first physician to provide the court with a percentage for the claimant's mental impairments.  Abiding by the Guides' warning stating “because no data exist that show the reliability of the impairment percentages, it would be difficult for Guides users to defend their use in administrative hearings,” the physician refused to translate the mental impairment evaluation into a percentage.  Nevertheless, the trial court concluded the claimant suffered severe psychological injuries.  By contrast, the second physician at trial ignored the Guides' admonishment but complied with the state statute and expressed his ratings of the claimant's mental impairments as percentages.  He attributed only 1% for post-traumatic stress disorder and 0% for major depressive disorder.  The worker's compensation trial court relied upon the latter physician’s impairment ratings, which were the only percentages provided by an evaluator, and found the claimant suffered only a 1% mental PPI rating.
  The claimant appealed, among other things, the 1% PPI rating.

On appeal, the court cited United States National Bank v. Independent Insurance Agents of America, Inc.,
 and noted statutory construction is a “holistic endeavor” and must account for the “statute's text, language, structure and object.”
  Using language very similar to analysis done by the Alaska Supreme Court,
 the Montana Supreme Court discerned the legislature’s intent from the statute's text and construed it to avoid an “absurd result” and give effect to the statute's purpose.  The Montana court concluded the trial court erred when it required a physician to translate her evaluation into percentages before it considered the evaluation for impairment rating purposes.  The court concluded the Montana statute contained no express language stating who must translate the impairment evaluation into a percentage.  The court further noted the trial court required the claimant's physician “to do the impossible,” i.e., both express Claimant’s mental impairments “as a percentage” as required by Montana law and base the evaluation on the appropriate Guides’ section, which proscribes using percentages to express mental impairments.

The court noted had the claimant prosecuted her claim under a previous Guides edition, her mental impairment would have been rated without violating either the statute or the Guides.  However, based upon the Guides in effect at the time of the claimant’s injury, she was denied an appropriate award for mental impairments “not because of any change in the statute, but because the AMA revised its AMA Guides, proscribing the use of percentages for evaluations of mental impairments.”  In short, the court held Montana law allowed the trial judge to translate into a percentage a medical evaluator’s medical impairment determination.
  The court reversed the trial court's 1% PPI decision and remanded it so the workers compensation court could decide a percentage based on the evidence in the record for the claimant's mental impairment.

We find many similarities between S.L.H. and the instant case.  However, the notable difference between the cases is that in the instant case, we have several PPI ratings from which to choose, and all were made by psychiatrists as the Guides directs.  Therefore, though we were called upon to construe the statute in light of the Guides, we were not called upon to actually determine the percentage PPI rating for Employee, because three qualified psychiatrists have provided us with their estimates for that purpose.  Nevertheless, we believe our statutory construction in this case conforms nicely to the Montana Supreme Court’s direction in S.L.H.  We too find the physicians in this case were also put in an “impossible” position of trying to both apply our PPI statute, and conform to the AMA Guides’ literal requirements.  We conclude our result in this case properly and reasonably construes the statute and satisfies the legislature's intent that injured workers be fairly compensated for their work-related injuries, at a reasonable cost to employers.

E)   ATTORNEY’S FEES AND COSTS.

AS 23.30.145 states, in pertinent part:

(a)   Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.   When the board advises that a claim has not been controverted, and further advises that bona fide legal services had been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.   In determining the amount of fees the board shall take into consideration the nature, light, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered. . . .

8 AAC 45.180(b) states, in relevant part:


An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (a) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  It the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. . . .

We find Employee filed a claim requesting PPI on June 11, 2003.
  We find Employee’s counsel entered an appearance on August 6, 2003.
  We further find on April 26, 2004, Employer controverted Employee's PPI claim.  Specifically, we find Employer controverted his request for PPI.
  We find Employee filed a claim for PPI, and Employer controverted that claim.  We find Employee's attorney successfully obtained an order awarding Employee 5% PPI, worth $8,850.00.  We find Employee was successful in his claim to obtain PPI.  We find Employer expressly did not object to Employee’s counsel’s fee request, either as to the hourly rate or the total amount sought.  Therefore, we conclude we can award Employee attorney’s fees pursuant to AS 23.30.145(a).
  

“In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, . . . and the benefits resulting from the services to the compensation beneficiaries.”  We find this case presented an issue of first impression and novel and unique issues.  We further find this case’s nature was a claim for PPI for a work-related mental injury, which we find is very unusual.  We find it is extremely valuable to an injured worker to have competent counsel represent his PPI claim in such novel circumstances.  We find Employee’s counsel adequately itemized the estimated hours he spent working on this case.  We find the length for his services about average.  We find this case extremely unusual and very complex.  We find Employee’s counsel is an experienced member of the workers’ compensation claimant’s bar with considerable experience in these cases.  

We find Employee’s counsel’s affidavits itemize total itemized attorney and paralegal fees equaling $9,403.75 and the total costs equaling $3,423.98.
  We find a range of from $300.00 per hour to the current rate of $350.00 per hour is a reasonable fee for an attorney with approximately his legal experience with considerable experience with workers’ compensation cases specifically.  We find Employee’s counsel successfully prosecuted Employee’s PPI claim.  We find entitlement to these benefits pursuant to §190 is a valuable benefit to Employee.  We conclude we will award Employee actual attorney’s fees and legal assistants’ fees of $9,403.75 as requested in his counsel’s affidavits.  Lastly, we find the itemized costs are reasonable and necessary and we will award costs of $3,423.98.

ORDER

1) Employer shall pay Employee 5% PPI in the amount of $8,850.00 for his work-related general anxiety disorder, pursuant to AS 23.30.190.

2) Employer shall pay Employee $9,403.75 in attorney’s fees pursuant to AS 23.30.145(a) and $3,423.98 in costs.  

Dated at Anchorage, Alaska on April     , 2009.





ALASKA WORKERS' COMPENSATION BOARD






William Soule,






Designated Chairman






David Robinson, Member






Robert Weel, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Worker's Compensation Appeals Commission. 

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TUDOREL POPA employee / applicant v. SCHLUMBERGER WIRELINE, employer; TRAVELERS PROPERTY CASUALTY CO OF AMERICA, insurer / defendants;  Case No. 200307697; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April     , 2009.






Kimberly Weaver, Clerk
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