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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	LARRY W. ONIGKEIT, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

H & H CONTRACTORS, INC.,

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY ASSN,

                                                  Insurer,

                                                     Petitioners.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  199918815
AWCB Decision No.  09-0085
Filed with AWCB Fairbanks, Alaska

on May 7, 2009


We heard the employer's petition for reimbursement of the employee’s benefits under AS 23.30.250(b), in Fairbanks, Alaska, on March 26, 2009.  Attorney Robin Gabbert represented the employer and insurer (“employer”).  At the employee’s request, non-attorney Lucy Markey represented him.  We held the record open to permit the employer to submit a supplementary affidavit of attorney fees and legal costs, and the employee to respond.  We closed the record when we next met, April 23, 2009.

ISSUE

Should the employee's benefits be barred under AS 23.30.250(b) for knowingly making a false or misleading statement to obtain benefits, and the benefits, costs and attorney fees reimbursed to the employer?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his back when his truck bottomed out in a pit while he was working as a driver on June 9, 1999.
  At the hearing on March 26, 2009, the project superintendent, Conrad Lovdahl, testified the employee developed back pains following the injury, and he believed the employee began wearing a back brace, but the employee continued to work through the construction season.  Mr. Lovdahl testified the original record of the injury apparently was lost in the company offices.  The employee subsequently injured his right middle finger when he slipped on a wet deck, while loading a truck on September 18, 1999.
  Frank Spaulding, D.C., diagnosed lower back pain and numbness in both legs, and provided chiropractic treatment for his persisting back problems on August 26, 1999.
   Dr. Spaulding recorded that the employee’s symptoms had arisen about a year earlier, and had increased and decreased over that time.
  Dr. Spaulding continued to treat him through October 2, 1999.
  

The employee saw orthopedic surgeon John Joosse, M.D., on October 18, 1999.  In his report, Dr. Joosse noted the employee developed back pain during the preceding several years,
  but noted the employee was a poor historian.
  Dr. Joosse ordered an MRI,
 and on October 29, 1999 identified degenerative disc disease at L4-5 and L5-S1.
   Dr. Joosse provided conservative care, and referred the employee to physical therapy.
  

The insurer’s nurse case manager, Dennis Mellinger, R.N., recorded notes of his contact with the employee on November 5, 1999, indicating the employee “had sore back b4 off and on but always improved.”
  He recorded the employee had worked the construction season with the employer for approximately eight years.
  Mr. Mellinger also noted the employee had prior hand surgery for a workers’ compensation injury, 10 to 15 years earlier, his only other surgery being a childhood appendectomy.

Dr. Joosse referred the employee to a pain clinic with Randall McGregor, M.D., who provided epidural lumber steroid injections on December 7, 1999.
  Dr. McGregor noted the employee had been treated for back problems since 1990.

The employee sought treatment from the Virginia Mason Clinic in Seattle on December 31, 1999, with David Cassius, M.D., who ordered continued physical therapy.
  Dr. Cassius took no history of the employee’s condition before his 1999 injury.
  Dr. Cassius provided steroid injections and paraspinal block injections on January 17, 2000, and January 25, 2000.
  On March 1, 2000, Dr. Cassius referred the employee to an aggressive work-conditioning program with Thomas Williamson-Kirkland, M.D.
  Dr. Williamson-Kirkland supervised the employee’s work conditioning program from March 15, 2000, through April 14, 2000.
  Dr. Williamson-Kirkland noted the employee indicated he had not suffered much back pain in the past.
  At the completion of the program, Dr. Williamson-Kirkland indicated the employee was medically stable, with a five percent permanent partial impairment (“PPI”) rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, 4th Ed. (AMA Guides).
  Dr. Williamson-Kirkland released the employee to his work as a truck driver.

The employer accepted liability for the employee’s back and finger injuries.
  The employer provided medical benefits, temporary total disability (“TTD”) benefits from October 29, 1999 until April 24, 2000, and PPI benefits.

The employee continued his work as a truck driver.  However, his symptoms persisted, and on February 11, 2004, he filed a Workers’ Compensation Claim requesting medical benefits for back surgery and transportation costs.
  

Previously, the employee had injured his right ring finger, his legs, and his back while working for another employer, Four Star Terminals, on September 29, 1990, when he jumped from a truck as it rolled backwards off the road.
  Orthopedic surgeon George Vrablik, M.D., performed repair surgery on the finger on October 10, 1990.
  Dr. Vrablik considered vocational rehabilitation for the employee, but eventually released him.
  Dr. Vrablik also ordered a CAT
 scan and an MRI and diagnosed no disc herniation, but bulging at L4-5, 
 and provided conservative care for the employee’s back. through April 6, 1992.
  Dr. Vrablik rated the employee with a 17 percent PPI under the AMA Guides,
 and attributed 15 percent PPI to the back.
  Four Star Terminal paid TTD benefits from September 29, 1990 through May 19, 1991, medical benefits, and PPI benefits.
  This injury and its related benefits are more fully discussed in a deposition of the employee taken on behalf of Four Star Terminals on October 17, 1991.

The employer in the instant claim deposed the employee on May 27, 2004, the employee reported his 1996 work related finger surgery, but denied any previous work injury time loss or back injuries.
 At the employer’s request, orthopedist John Swanson, M.D., evaluated the employee on October 27, 2004.
  In his report, Dr. Swanson found a documented long-term history of back pain and treatment extending back into the employee’s childhood, but noted the employee denied any injuries or automotive accidents before 1999.
  He found symptom magnification in the examination, and assessed probable secondary gain motivation.
  In an addendum report, Dr. Swanson indicated the medical records from 1990 raised questions about the accuracy of the employee’s medical history.
  

The employer filed a Petition for a Finding of Fraud Pursuant to AS 23.30.250(b) on March 10, 2005.
  In the Petition the employer asserted the employee secured benefits by intentionally withholding information concerning a prior workers’ compensation injury.
  

The employee filed another Workers’ Compensation Claim, dated September 9, 2008.
  In the claim, the employee requested TTD benefits, medical benefits, transportation penalties, interest, and a finding of frivolous and unfair controversion.
  

In a prehearing conference on October 29, 2008, the employer’s Petition was set for a hearing on March 26, 2009.
  The employee appeared at the hearing accompanied by Lucy Markey, and requested a continuance, asserting he had not been able to read the employer’s brief.  The employee provided written authorization for Ms. Markey to represent him.  Ms. Markey indicated the employee has dyslexia and was not ready to proceed.  The employer objected, arguing the employee could long ago have raised these issues, and should not be permitted to delay the hearing at that late date.  Based on the employer’s objection, we required the hearing to proceed, but gave the employee and Ms. Markey a half hour to read the brief and discuss it.

At the hearing, the employer presented a paralegal assistant of its counsel’s firm,
 Linda Rudolph, who previously worked as a claims supervisor and claims manager for the employer’s insurer.
  Ms. Rudolph testified she had supervised the handling of the employee’s claim in 1999.  She testified nurse case manager Mellinger would have asked the employee about any earlier injuries, workers’ compensation claims, and permanent impairment ratings; and he would have followed up on those questions, and an employer’s medical examination would have been ordered.  She testified other staff subsequently confirmed these notes with the employee.  She testified she believed the employee intentionally withheld information; and she testified the adjuster relied on the employee’s information in paying those benefits.  She testified the employer paid a total of $46,918.36 in benefits.
  

Adjuster Jennifer Lorenze testified she adjusted benefits for the employer on the employee’s 1999 injury.  She testified she had little direct memory of the case, but relied on the computer log notes and the medical records in adjusting the claim and paying TTD benefits.  She testified the employee had signed medical releases.  She testified the log notes and medical records were consistent, showing some pre-existing back pain, off and on.  She testified there was no record of significant previous injury. She testified the injury report indicated the employer had knowledge of the employee’s 1999 injury when it occurred.  

Adjuster Yvette Delaquito testified she adjusted benefits for the employer on the employee’s 1999 injury for the first 90 days.  She testified nurse Mellinger was normally thorough in his log notes, and she relied on those entries and the records from Dr. Joosse in adjusting benefits for the employee.  She testified that if she had known of the 1990 injury and its treatment, she would have arranged an employer’s medical examination.

Dr. Williamson-Kirkland testified it is his practice to document his patient’s medical history before treatment, and his records indicate the employee did not reveal previous back pain or injury.  He testified the employer subsequently provided him with the medical records of the employee’s 1990 injury, including Dr. Vrablik’s 17 percent PPI rating.  He testified he believes Dr. Vrablik’s rating was higher than his because Dr. Vrablik used an older, range-of-motion criteria for assessing impairment.  Dr. Williamson-Kirkland testified the employee was medically stable from his 1999 back injury by the time of his discharge from the clinic on April 14, 2000, perhaps even sooner.  Based on his review of the 1990 records, Dr. Williamson-Kirkland now believes there was no new permanent impairment to the employee’s spine as a result of the 1999 injury, and that his rating for the 1999 injury should have been 0 percent PPI.  He testified it is his opinion the employee made false and misleading statements to him in the course of his treatment at the Virginia Mason Clinic, and he relied on the employee’s statements. 

The employer’s counsel filed three affidavits itemizing attorney fees and legal costs expended in pursuing the Petition under AS 23.30.250(b).
  These affidavits indicate a total of $23,659.00 in attorney fees, $8,543.00 in paralegal costs, and $3,136.76 in legal costs.

At the hearing, the employee’s representative argued the direct evidence of the actual substance of the employee’s representations to nurse Mellinger show have been provided by questioning Mr. Mellinger, not by asking questions of adjusters who never spoke to the employee.  She argued the employee had been injured in mid-work season in 1999, but simply “sucked it up” to finish the season, before getting medical help.
  She argued the employee had refused to disclose his prior injury in the 2004 deposition concerning his disputed 1999 claim because he felt there should be a “statute of limitations,” and he should be allowed to protect his privacy.

At the hearing, and in its brief, the employer argued the employee made material misrepresentations about a prior work injury in order to obtain workers’ compensation benefits.  It argued the employee is not credible.  It argued the Alaska Supreme Court in Seybert v. Cominco Alaska Exploration
 held omissions of fact by a party can result in a material misrepresentation if another party reasonably relies on the omission.  It asserted the employee failed to disclose his prior injury to the physicians, adjusters, and attorneys.  It argued the employer relied on the employee’s omissions, and this prevented the employer from investigating whether the 1999 injury was a substantial factor in his condition, and whether the employer might have been entitled to Second Injury Fund reimbursement.  It argued the employee is guilty of fraud pursuant to AS 23.30.250(b), and requested we order reimbursement of the benefits paid for the 1999 injury, as well as the itemized attorney fees and legal costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
SCOPE AND STANDARD OF PROOF FOR FORFEITURE, AS 23.30.250
AS 23.30.250 provides, in part:

(a)  A person who (1) knowingly makes a false statement, representation, or submission related to a benefit under this chapter . . . is guilty of theft by deception as defined in AS 11.46.189, and may be punished as provided by AS 11.46.120 – 11.46.150.

(b)  If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).

The Alaska Supreme Court in Unocal v. DeNuptiis,
 held that subsection AS 23.30.250(b) is remedial and restorative in nature,
 intended only to return both parties to the point they would have been had misrepresentation or misleading statement not occurred.
  This subsection authorizes forfeiture and reimbursement of only those benefits resulting from intentional false or misleading statements or representations.
  In light of the civil and remedial nature of this subsection, the Court held the “preponderance of the evidence” standard of proof from the Alaska Administrative Procedure Act
 applies to AS 23.30.250(b).
  

Accordingly, we here apply the “preponderance of the evidence” standard to the employer’s petition for reimbursement under AS 23.30.250(b).
  We also interpret that subsection to authorize forfeiture and reimbursement of only those benefits resulting from intentional false or misleading statements or representations.
 

Under the Court’s analysis, AS 23.30.250(b) requires a finding of five elements for an order reimbursing benefits:

1.  The employee made a false or misleading statement or representation;

2.  the representation was knowingly misleading; 

3.  the representation was for the purpose of obtaining benefits;

4.  the employee received the sought benefits; and 

5.  the benefits would not have been received, but for the false or misleading representation.

II.  FALSE OR MISLEADING STATEMENTS TO OBTAIN BENEFITS
The employer asserted the employee received various benefits through his discharge by Dr. Williamson-Kirkland on April 14, 2000, and has requested those benefits reimbursed.  We have reviewed the record through the period he received benefits.  We find that the employee’s physicians had been made aware that the employee had pre-existing back problems, as had the employer’s nurse case manager, Mr. Mellinger.  We note the secondary sources reporting the employee’s history vary in the intensity, persistence, and long-standingness of the reported back problems.  We agree with Dr. Joosse’s initial observation: The employee appears to be a “poor historian.”  We find none of the physicians’ reports indicate (or record) the etiology of the employee’s pre-existing back problems.  We find none of the physicians’ reports, nor Mr. Mellinger’s notes, indicate the employee ever affirmatively denied his pre-existing back problems were related to work.  All of these records report information specifically solicited by the writers.  The one reference to workers’ compensation issues in the November 5, 1999 note by Mr. Mellinger, reported a finger surgery.  It is not clear whether this is in response to a question from Mr. Mellinger about workers’ compensation or surgery: It is worth noting that the entry’s following phrase discusses the employee’s only other surgery (a childhood appendectomy).  We decline to engage in conjecture concerning possible unrecorded questions that might have been asked by the various practitioners.  The most reasonable interpretation of these records is that they contain answers to specific questions asked.  Based on our review of the record, we cannot find the preponderance of the evidence indicates the employee intentionally withheld information from his physicians or employer during the period he received benefits.
  

Because we cannot find that the employee knowingly made false or misleading statements or representations before or during the time he was receiving benefits, we cannot find the employee’s actions met the required criteria for a reimbursement order under AS 23.30.250(b).  We conclude the employer’s Petition for an order reimbursing benefits, attorney fees, and legal costs must be denied and dismissed.
We additionally note that in Peek v. SKW/Clinton the Alaska Supreme Court held a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  Based on the preponderance of the evidence in the record, we find the employee did inform his physicians and the employer of his pre-existing back condition.  We find the physicians and employer were actually on notice of the pre-existing problem.  Whether or not the employee’s pre-existing back condition was the result of earlier work or non-work injuries is not relevant to whether the employee would be entitled to receive benefits for the months he did following October 1999.
  Regardless of what caused the pre-existing back problems, the employee would have been entitled to receive the disputed benefits if the 1999 injury was, in itself, a substantial factor in his condition.
      
We are cognizant that the 1990 injury records may have a direct bearing in future litigation over whether or not the employee is substantively entitled to benefits he has received or to the additional benefits he seeks, and much of the hearing testimony addressed this question.  Nevertheless, this hearing and decision are limited to the narrow issue of whether AS 23.30.250(b) applies to specific benefits already received by the employee.  

ORDER

The employer’s Petition for an order reimbursing benefits, attorney fees, and legal costs under AS 23.30.225(b) is denied and dismissed.
Dated at Fairbanks, Alaska on May 7, 2009.
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Debra G. Norum, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LARRY W. ONIGKEIT employee / respondent; v. H & H CONTRACTORS, INC., employer; ALASKA INSURANCE GUARANTY ASSN, insurer / defendants; Case No. 199918815; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April      , 2009.






/s/












Victoria J. Zalewski,  Workers’ Compensation Tech.
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� Report of Occupational Injury or Illness, October 18, 1999.


� Id. 


� Spaulding Clinic chart notes August 26, 1999.


� Id.


� Spaulding Clinic chart notes August 26, 1999 through October 2, 1999.


�Dr. Joosse medical report, October 18, 1999.


� Id. 


� Magnetic Resonance Imaging study.


�Dr. Joosse medical report, October 29, 1999.


� Id.


� Mellinger electronic notes, November 5, 1999.


� Id. 


� Id. 


� Dr. McGregor medical report December 7, 1999.


� Id. 


� Dr. Cassius medical report December 31, 1999.


� Id. 


� Dr. Cassius medical report January 17, 2000, and January 25, 2000.


� Dr. Cassius medical report March 1, 2000.


� Dr. Williamson-Kirkland medical reports, March 15, 2000, and April 14, 2000.


� Dr. Williamson-Kirkland medical report, April 14, 2000.


� Id.


� Id.


� Compensation Report, May 3, 2000.


� Id.


� Workers’ Compensation Claim dated February 11, 2004.


� Richard Wagg, Esq. deposition of the employee, October 17, 1991, at 29-30.


� Dr. Vrablik operative report, October 10, 1990.


� Vincent Gollogly, Northern Rehabilitation Services, reports February 9, 1991 through June 26, 1991.


� Computer assisted tomography.


� Dr. Vrablik medical reports, October 22, 1990 and January 21, 1991.


� Dr. Vrablik medical reports, October 22, 1990 through April 6, 1992.


� Dr. Vrablik medical report, May 20, 1991.


� Id.


� Pour Star Terminal Compensation Report, December 24, 1991.


� See Richard Wagg, Esq. deposition of the employee, October 17, 1991.


� Erin Egan, Esq. deposition of the employee, October 17, 1991, at 36-38, 49.


� An employer’s medical evaluation (“EME”), under AS 23.30.095(e).


�Dr. Swanson EME report, October 27, 2004.


� Id. 


� Dr. Swanson EME addendum, January 5, 2005.


� Petition filed March 14, 2005.


� Id.


� Workers’ Compensation Claim filed September 9, 2008.


� Id.


� Prehearing Conference Summary, October 29, 2008. 


� Russell, Wagg, Gabbert, & Budzinski, P.C.


� Fremont, then Cambridge.


� Ms. Rudolph also presented this information in an Affidavit dated March 5, 2009.


� Final affidavit, “Third Affidavit of Counsel,” dated April 7, 2009.


� Id.


� The employer objected to our consideration of the representative’s hearsay assertions of what the employee said or did.  We agreed not to consider the representations of Ms. Markey as direct evidence.


� 182 P.3d 1079, 1093-95 (Alaska 2008).


� DeNuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003).  


� In our decision in DeNuptiis v. Unocal, AWCB Decision No. 98-0189 (July 22, 1998), we found the standard of proof required to bar an employee’s claim under AS 23.30.250 and to order forfeiture of benefits is “clear and convincing evidence,” because of the potential criminal implications arising from subsection (a) and the coercive and severe consequences arising from subsection (b).  However, on appeal to the Alaska Superior Court in Unocal v. DeNuptiis, 3AN 98-7673 CI (Alaska Super. Ct, October 7, 1999), the Honorable Karen Hunt reversed and remanded that decision to us, concluding the proper standard of proof to be the “preponderance of the evidence” standard.  Specifically, the court found we erred in reading subsections (a) and (b) together.  The court found subsection (b) authorizes us to order reimbursement of only those benefits fraudulently received.  Subsection (a) involves criminal, potentially felonious consequences, and necessarily involves a full criminal court proceeding.  The court found subsection (b) is remedial in nature, intended only to “… return both parties to the point they would have been had the fraud not occurred.”  Accordingly, the court held the “preponderance of the evidence” standard of proof from the Alaska Administrative Procedure Act [AS 44.62.460(e)] applies to AS 23.30.250(b).  The Superior Court decision was appealed, and the Alaska Supreme Court affirmed Judge Hunt’s decision.  


� DeNuptiis v. Unocal Corp., 63 P.3d at 278.


� Id. 


� AS 44.62.460(e).


� DeNuptiis v. Unocal Corp., 63 P.3d at 278-280.  


� Id. 


� Id. at 278.


� We note the employee’s 2004 deposition occurred long after he had received the benefits disputed in the employer’s Petition.  Because the employer could not have relied on the 2004 deposition when it paid the disputed benefits, we will not consider that deposition for the limited purposes of this decision.


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993). See also 5 A. Larson & L. Larson, Larson’s Workers' Compensation Law, § 90.01 (2005) & Kessick v. Alyeska Pipeline Serv. 617 P.2d 755, 757 (Alaska 1980).


� This is true of PPI benefits, as well as the other types.  AS 23.30.190(c) provides for reduction of PPI benefits for pre-existing ratable PPI.  It does not limit this reduction to pre-existing work related impairment.


� Even if we could find the employee intentionally deceived the employer at the time he was receiving benefits, the provisions of AS 23.30.250(b) would be triggered only if the deception itself resulted in benefits to which the employee would not otherwise have been entitled.
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