IN RE GRIZZLY GROUP, INC., DBA SIZZLIN’ CAFE
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P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE ACCUSATION

OF THE EMPLOYER’S FAILURE TO 

INSURE WORKERS’ COMPENSATION

LIABILITY

against

GRIZZLY GROUP, INC., D/B/A

SIZZLIN’ CAFÉ,     

          Uninsured Employer,

               Respondent.
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)

)
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)

)
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)

)
	FINAL DECISION AND ORDER

AWCB Case No.  700002792
AWCB Decision No.  09-0088
Filed with AWCB Anchorage, Alaska

on May 8, 2009.


On March 25, 2009 in Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard the Petition for Finding of Failure to Insure and Assessment of Civil Penalties against the employer, Grizzly Group, Inc., DBA Sizzlin’ Café (Sizzlin’ Café).  Christine Christensen, Investigator for the Fraud Investigation Section of the Workers’ Compensation Division (Division), Alaska Department of Labor and Workforce Development (DOL), represented the State of Alaska.  Attorney Joseph Levesque appeared for Sizzlin’ Café (employer).  The record was held open for fourteen days in order for the Division and the employer each to submit additional evidence.  We closed the record on April 8, 2009, after the receipt of the additional evidence.


ISSUES
1. Has the employer failed to file proof of workers' compensation liability insurance, as required by AS 23.30.085(a)?

2. Has the employer failed to provide workers’ compensation liability insurance, as required by AS 23.30.075(a)?

3. Shall the Board assess a civil penalty against the employer under AS 23.30.080(f)?


SUMMARY OF THE EVIDENCE
I. THE DIVISION

The records of the State of Alaska Department of Commerce, Division of Corporations, Business and Professional Licensing, indicate that Sizzlin’ Cafe was first licensed to do business on November 4, 2005.
  The primary activity of Sizzlin’ Cafe was as a full service restaurant.  The business was licensed as a corporation, owned by Grizzly Group, Inc., with a business address of 2103 Kimberly Lyn Cir., Anchorage, Alaska, 99515.
  The corporate officers are Karen Oberman, president, treasurer, and director, with 50% ownership, and Robert Oberman, secretary and director, also with 50% ownership of the corporation.  An executive waiver is in place for both Karen and Robert Oberman.

Investigator Christine Christensen testified that through a routine records check of current workers’ compensation policies in the National Council for Compensation Insurance (NCCI) database, the Division discovered a lapse had occurred in the employer’s workers’ compensation insurance on December 30, 2006.
   The employer’s next policy of insurance was not issued until January 16, 2008,
 resulting in a lapse in coverage of 382 calendar days.  According to Investigator Christensen, the Division obtained DOL Employment Security Division (ESD) tax records indicating the employer was conducting business with employee labor during the period of lapse.
  The ESD records submitted reflect Sizzlin’ Cafe reporting payroll one to eleven employees working at different times during the period of lapse, totaling approximately $51,684.00 for the year 2006, approximately $67,367.00 for the year 2007, and $10,668.55 for the first quarter of 2008.

According to Investigator Christensen, the employer responded promptly upon receiving the Division’s June 9, 2008, petition for failure to insure and assessment of civil penalties.  The employer provided proof of having obtained insurance on January 16, 2008, and on September 5, 2008 supplied the employment records for each of the employees who worked during the period December 30, 2006, to January 16, 2008.
  Based on the records provided, the investigator calculated that 855 employee work days transpired during the period the employer was uninsured.

Investigator Christensen testified the Classification Code for Restaurant employees, 9082, carries a rate multiplier of $4.54 per $100.00 of payroll, representing a relatively low risk occupation.  She noted the employer has had no workplace injuries reported to the Division since beginning business.  

On October 2, 2006, the employer’s workers’ compensation coverage insurance company, Liberty Northwest (LNW), sent the employer a policy renewal and deposit invoice letter.
  The premium was not paid and the policy lapsed on December 30, 2006.
  The employer discovered the policy had lapsed, at which time he bought insurance through Umialik Insurance Company, effective January 16, 2008, with an annual premium of $2,849.00.

Investigator Christensen cited the significant number of uninsured employee work days, 855, as an aggravating factor for the Board’s consideration.  Mitigating the seriousness of the employer’s offense, the investigator noted the employer’s cooperation with the Division in resolving the matter and responding to the discovery demand in the time required.  She testified the employer 

corrected the lapse in coverage before being contacted by the Division.  She stated that the work performed by the employees of this employer is considered low risk.  Investigator Christensen calculated with a premium of $2,849.00, the cost for the employer per day he was uninsured would have been $7.81.  The total amount he would have paid for the 382 uninsured days would have been $2,983.42. 

The Division requested that the Board find the employer was uninsured from December 30, 2006 to January 16, 2008, and the employer is financially responsible for any occupational injuries that may have occurred during any time the employer was uninsured.  The Division asked the Board to assess a civil penalty under AS 23.30.080(f), based upon its consideration of other employers with similar aggravating and mitigating factors.  The Division recommended that the Board order the Workers’ Compensation Division’s Fraud Investigation Section to monitor the employer for compliance with workers’ compensation requirements for a period of one year, and that it retain jurisdiction over this matter until the employer pays its civil penalty in full.

Investigator Christensen testified she had previous cases in which the practices of LNW, as discussed below, have caused problems for employers and made it difficult for them to determine whether or not their insurance is paid up.

II. THE EMPLOYER

The employer’s insurance broker, Mr. Douglas Shaffer of Associated Insurance Services testified the employer’s workers’ compensation insurance carrier, LNW is a direct bill carrier, and does not copy its bills to the insurance broker.  In addition, he testified LNW’s paperwork is confusing, in that the paperwork for audits and monthly reports are virtually identical, and it is easy to get confused.  He testified he had two other customers who had their insurance cancelled by LNW because of the confusing paperwork.  In addition, LNW sends all its notices regular mail rather than by certified mail.  Mr. Shaffer further testified other companies he works with who sell workers’ compensation coverage have paperwork that is much easier to work with.  He testified he has asked NCCI not to send his clients to LNW, but it is not possible for NCCI to do that.  Mr. Shaffer testified the October 2, 2006 renewal letter from LNW was sent regular mail, was not copied to the broker, and did not draw the policyholder’s attention to the importance of the letter.
  He compared the renewal letter sent by Umialik Insurance Company
 to the one sent by LNW, noting the former draws the policyholder’s attention to the importance of the letter.  In addition, Mr. Shaffer testified the final premium audit billing letter from LNW sent to the employer,
 which the employer would have received at approximately the same time he received the renewal letter, showed the employer had a credit of $658.24 with LNW.  He testified it is understandable an employer might not realize a premium is due when at the same time it receives a final premium audit billing stating it has a credit.

Karen Oberman testified the income Robert Oberman took from the business was nothing for the first two years, and $9,000.00 in 2008.  She testified concerning the couple’s personal income and the business income, and provided tax returns for both for the years 2005 through 2008.
  The tax returns for 2008 verified the business income for 2008 was $20,515.00, Robert Oberman’s income was $9,000.00, and the profit for the business was $7,582.16.
  The tax returns for the years 2005 through 2007 show the business lost money in each of those years.
  Karen Oberman also testified the business is not doing as well in 2009 was it was in 2008.  She testified the total sales for the first quarter of 2009 are down $12,000.00, or 30%, from the first quarter of 2008, when the sales were almost $40,000.00.
  She testified the catering business was down to about $15,000.00 in the first quarter of 2009, when it was around $27,000.00 for the same period in 2008, a decrease of about 45%.  Karen Oberman further testified the business had lost $33,985.68 in the first quarter of 2009, an increase in loss by $12,347.52 from the same period in 2008.
  Karen Oberman also testified she was confused with the billing and auditing paperwork sent by LNW, and very surprised when it was discovered the insurance had lapsed.  She testified they sent money in, and then got money back, so they thought they were paid up.

Robert Oberman testified Sizzlin’ Café is the first business he has owned.  He testified when he discovered his workers’ compensation insurance had lapsed, he talked with his insurance broker, and reviewed the payments he made for that insurance.
  He testified in February, 2007, he actually received a check back from LNW, which left him with the impression they had paid everything they needed to pay.  He testified his catering business was down this year, as many of the customers have cut down on their orders.  Robert Oberman also testified he recently received news the breakfast voucher program in which he participates will be down this summer, as the businesses which use the program notified him their occupancy rate is down by 33% from last year.  He testified that portion of the business was around $32,000.00 last year.  Robert Oberman testified he had drawn only $1,200.00 as income from the business in 2009, and that was for child support payments.

Robert Oberman testified Sizzlin’ Café is a restaurant and cafe, and he has an employee who is a cook, and employees who serve.  He testified Sizzlin’ Café participates in a Nine Star program that employs young people who have not graduated from high school.  He testified he is in charge of the business of the corporation and has the authority to insure the corporation.  Robert Oberman testified he understood he and Karen Oberman were both personally liable, together with the corporation, for all work injuries that occurred during the course and scope of employment, during the uninsured period from December 30, 2006 to January 16, 2008.  He also testified he understood the Division had petitioned for an assessment of a civil penalty for the corporation’s failure to insure for workers’ compensation coverage, and under AS 23.30.080, the Board was able to assess a penalty of up to $1,000.00 per day for each employee workday the employer was uninsured.  

Robert Oberman testified he could afford to pay $100.00 per month toward any penalty the Board assessed.

The employer maintained he was concerned and embarrassed about the oversight that led the lapse in workers’ compensation insurance coverage.  He again explained he was being audited very frequently by his workers’ compensation carrier, up to 19 times per year, and he received credits his account with the insurance company.  He explained it was very confusing to tell how much he owed and when it was due.  The employer suggested it would be a good idea for the Division of Workers’ Compensation to conduct a class for first time business owners.  He also suggested it would be helpful if the insurance companies were required to give a 20-day notice of a lapse in coverage, since having the workers’ compensation insurance is mandatory.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. FAILURE TO FILE PROOF OF INSURANCE

The duty of an employer to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:

(a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.

(b) If an employer fails . . . to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .

The Board finds from our administrative records and the hearing testimony that the employer failed to show evidence of compliance with the workers’ compensation insurance requirement from December 30, 2006 to January 16, 2008.  We conclude the employer was in violation of AS 23.30.085(a) and (b) for failure to file proof of insurance from December 30, 2006 until January 16, 2008.  The Board further concludes Robert Oberman and Karen Oberman, together with the corporation, are subject to the penalties provided at AS 23.30.070(f),
 for any valid claims arising during the periods it was in violation of AS 23.30.085.  

II.  FAILURE TO INSURE

AS 23.30.075 provides, in part: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for . . . 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this

chapter if the corporation at that time is not insured or qualified as a self-insurer.

The Board finds, based on the administrative record, the testimony of Investigator Christensen and the admissions of Mr. Oberman, that Sizzlin’ Café was an employer as defined at AS 23.30.395(20), during the period December 30, 2006 to January 16, 2008.  The employer has a general duty to provide workers’ compensation insurance for its employees.  We find that Sizzlin’ Café employed one or more persons as employees during the period December 30, 2006 to January 16, 2008, and is subject to the Alaska Workers’ Compensation Act (Act).  The Board concludes the employer is required by AS 23.30.075 to insure for liability and to insure its employees for workers’ compensation benefits under the Act.

Based on the employer's failure to provide evidence of compliance, we must presume, as a matter of law, that the employer failed to insure or provide security as required by AS 23.30.075 for the period December 30, 2006 to January 16, 2008.  The employer has provided no evidence to rebut that presumption.  Based on our administrative records and the testimony at hearing, we find this employer permitted its insurance to lapse from December 30, 2006 to January 16, 2008, while using employee labor. 

We conclude the employer failed to insure its employees, and was in violation of AS 23.30.075(a) during the period December 20, 2006 to January 16, 2008.  Based upon the employer’s lack of coverage, the Board concludes Robert Oberman and Karen Oberman are jointly and severally directly liable, together with the corporation, for benefits under the Act for any claims arising during the periods in which it was in violation of AS 23.30.075. 

III.  STOP ORDER

AS 23.30.080(d) provides in part: 

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000.00 per day. The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

We found above that the employer failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075.  The provisions of AS 23.30.080(d) give us the discretion to consider issuing a stop work order, prohibiting the employer from using employee labor within the territorial jurisdiction of the State of Alaska.  Although this employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, it failed to do so in the past, violating AS 23.30.075 and AS 23.30.085.  Nevertheless, the record reflects the employer obtained workers’ compensation liability insurance on January 16, 2008, has maintained that insurance, and the investigator does not request a stop order.  Accordingly, we find a stop order is not necessary at present, and we decline to issue one at this time.

IV. ASSESSMENT OF CIVIL PENALTIES
When an employer subject to the requirement of AS 23.30.075 fails to comply, we may also assess a civil penalty.  AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by AS 23.30.075.

We found above that the employer failed to provide workers’ compensation insurance to protect its employees as required by AS 23.30.075, from December 20, 2006, to  January 16, 2008.  The provisions of AS 23.30.080(f) permit the Board to assess a civil penalty of up to $1,000.00 for each employee for each day of employment when an employer is uninsured.   The Division has petitioned for imposition of a civil penalty.  We find the employer here is subject to a civil penalty. Based upon the specific language of the statute and AS 23.30.135(a),
 the Board is granted discretion to assess a civil penalty we find appropriate under the specific facts of each case.  

In exercising our discretion to assess an appropriate penalty, the Board will examine a number of factors to determine whether an uninsured employer’s conduct, or the impact of that conduct, aggravates or mitigates its offense.  Weighing these factors the Board has found a wide range of penalties reasonable, from no penalty up to $1,000.00 per uninsured employee work day.  We will affix a penalty based on the unique circumstance arising in each case.
  In determining an appropriate penalty, the Board is mindful that the primary goal of assessing a civil penalty under 

AS 23.30.080(f) is as a deterrent from future lapses in workers’ compensation insurance coverage.

Our decisions in In re Edwell John, Jr.,
 In re Hummingbird Services,
 In Re Wrangell Seafoods, Inc.,
 In re Absolute Fresh Seafoods, Inc.,
 In re Alaska Native Brotherhood #2,
 In re Alaska Sportsfishing Adventures,
 In re Rendezvous, Inc.,
 and In re Corporate Chiropractic, Inc.
 discuss aggravating and mitigating factors we have considered in determining appropriate civil penalties under AS 23.30.080(f).  Those factors include the number of days of uninsured employee labor, the size of the business, the record of injuries of the employer, both in general and during the uninsured period, the extent of the employer’s compliance with the Alaska Workers’ Compensation Act, the diligence exercised in remedying the failure to insure, the clarity of notice of cancellation of insurance, the employer’s compliance with the investigation and remedial requirements, including diligence in claiming certified mail, the risk to employees at the employer’s workplace, the impact of the penalty on the employer’s ability to continue to conduct business, the impact of the penalty on the employees or on the employer’s community, whether the employer acted in blatant disregard for the statutory requirements, whether the employer violated a stop work order, and the credibility of the employer’s assertions or promises to correct its behavior.  

The Board finds this employer operates one restaurant.  From the NCCI records we find the employer has had one lapse in his workers’ compensation coverage, December 30, 2006 to January 16, 2008.  During this period of lapse the employer employed from one to eleven people, reporting an average payroll of approximately $14,880.00 per quarter.
  For purposes of affixing a civil penalty, however, we find the employer was without insurance for 382 days, during which 855 uninsured employee work days elapsed.  

Based on the testimony and the administrative record, we find the employer is first time business owner, but one who was fully aware of the employer’s obligation to provide workers’ compensation insurance coverage for his employees.  We view the lengthy period of uninsured employee work days in this case, aggravating factors in our analysis.  In weighing the employer’s conduct, the Board finds as mitigating factors the employer’s self-correction of the lapse in insurance coverage before the Division learned of them.  There is no evidence this lapse was intentional.  The restaurant work done for this employer is considered to be of relatively low risk to its employees.  This employer has never been before the Board in the past for a failure to comply with AS 23.30.075.  He has cooperated fully with the Division’s investigation, and has maintained insurance since his lapse.  

While we are concerned that this employer has had a long period of lapse in coverage, we are also cognizant of the facts this is the first business this employer has operated; he has employed from one to eleven employees at any given time; and he has maintained workers’ compensation insurance for most of that time. We find the employer credible
 when he states he was confused by the many documents sent by LNW, including the October 2, 2006 renewal letter,
 and we find the lapse in coverage was inadvertent.

Pursuant to AS 23.30.080(f), the maximum penalty the Board can assess for the employer’s failure to insure for a period of 855 employee work days is $855,000.00.  Considering the specific circumstances in this case, the Board finds that such a sum is excessive and we will exercise our discretion to determine the appropriate penalty.  

We have previously stated that $15.00 per uninsured employee work day represents a reasonable reduction in the possible penalty for non-egregious cases of an employer’s failure to insure, where the employer fully cooperated with the state’s investigators, and quickly secured insurance for its employees.
  Nevertheless, while the length of the employer’s lapse was significant, we conclude, based on the mitigating factors set out above, the lack of clarity of the renewal notice and other paperwork, his self-correction,  his cooperation with the Division, and the impact of the penalty on the employer’s ability to continue to conduct business, as well as the impact on the employees, that this is a non-egregious case, where a penalty of $7.00 per employee workday should be assessed.  Based on our findings, we conclude that a civil penalty of $5,985.00 is appropriate under the unique facts of this case.
  Because this is a small business, we find that to assess a penalty of the full $7.00 per uninsured employee work day would cause this financially distressed small business a significant hardship. Such a result is contrary to the penalty provisions of the Act.  Thus, we will suspend $2,385.00 of the penalty.  We conclude that under the specific facts in this case, an unsuspended penalty of $3,600.00 serves the purposes of the Alaska Workers’ Compensation Act.  

We adopt a payment plan for the employer’s penalty as follows:  a first payment of $100.00 is due in accord with AS 23.30.080(g), on or before May 15, 2009, or seven days from the employer’s receipt of this decision and order, whichever is later.  Thereafter the employer shall pay $100.00 on the fifteenth day of each of the next thirty-five (35) months to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska  99802-5512.  The employer will include the AWCB case number of 700002782 on each check.  The employer will make its checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082.

V.  
MONITORING THE EMPLOYER

The employer is reminded that compliance with AS 23.30.075 is mandatory.  Pursuant to our general investigative authority under AS 23.30.135, we will direct the Division’s Fraud Unit to monitor this employer’s compliance with our order to secure insurance, and we direct the Fraud Unit to investigate this employer at least quarterly, for three years, for compliance with AS 23.30.075 and AS 23.30.085.  We will retain jurisdiction over this matter.  We here give notice to the employer that if it fails to secure and maintain insurance for any employees following the date of this decision, it will be subject to a stop work order under AS 23.30.080(d) and additional civil penalties under AS 23.30.080(f).


ORDERS
1. The employer shall maintain workers’ compensation insurance coverage for all employees, in conformance with AS 23.30.075, and shall continue to file evidence of compliance in accord with AS 23.30.085.
2. Pursuant to AS 23.30.060, the employer is directly liable for any compensable claims arising during the period the employer was in violation of AS 23.30.075, from December 30, 2006, until January 16, 2008.

3. Pursuant to AS 23.30.075(b), Karen Oberman, Robert Oberman and Sizzlin’ Café are jointly and severally liable, together with the corporation, for any compensable claims arising during the period the employer was in violation of AS 23.30.075, from December 30, 2006, until January 16, 2008.

4. Pursuant to AS 23.30.080(f), the Board assesses a civil penalty of $7.00 for each of the 855 employee work days during which the employer failed to insure or provide the security required by AS 23.30.075, for a total penalty of $5,985.00.  The Board will suspend $2,385.00 of this penalty.  The Board orders the employer to pay the civil penalty of $3,600.00, as follows:
(a) $100.00 shall be paid on or before May 15, 2009, or within seven (7) days of the employer’s receipt of this order under AS 23.30.080(g), whichever shall occur later. Thirty-five (35) additional installments of $100 each shall be due commencing June 15, 2009, with each additional installment due on the 15th day of each succeeding month, for a total payment of $3,600.00. Payment shall be by check made payable to the “Alaska Workers’ Compensation Benefits Guaranty Fund,” delivered to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 115512, Juneau, Alaska 99811-5512.  Checks must include AWCB Case Number 700002792, in addition to the AWCB Decision Number 09-0088. Checks shall be made payable to the Alaska Workers’ Compensation Benefits Guaranty Fund.
(b) $2,385.00 of the civil penalty is suspended on the condition that:
(1) the employer obtains and maintains workers compensation insurance as required by law for a period of three years, or until the business ceases, whichever may occur first, 
(2) timely pays the installment payments of the unsuspended penalty of Paragraph 4(a) of this order; and
(3) otherwise cooperates with the Division in its administration of the Alaska Workers’ Compensation Act. 
Should the employer fail to maintain workers’ compensation coverage, fail to timely pay the installments under Paragraph 4(a) of this order, or fail to cooperate with the Division, then within seven (7) days of the failure the entire unpaid balance of the $5,985.00 civil penalty shall become immediately due and payable. Payment in such event shall be made by check to the address as in the preceding paragraph. 

5. Under AS 23.30.135, Investigator Christine  Christensen shall provide a report to the Board within nine (9) months from the date of service of this order upon the employer, regarding the employer’s compliance with the Board’s order for the payment of the civil penalty assessed under AS 23.30.080(f).
6. Under AS 23.30.135, Investigator Christine Christensen shall monitor this employer for a period of not less than three years, for compliance with AS 23.30.075 and AS 23.30.085. The Investigator shall notify the Board of the results of its investigations.
7. The Division shall notify the board when the employer has fully paid the civil penalty assessed, and the Board shall issue an order of discharge of liability for penalty.
8. Pursuant to AS 23.30.135, pending payment of civil penalties assessed under AS 23.30.080(f) in the sum of $5,985.00, with $2,385.00 suspended, for a total unsuspended civil penalty of $3,600.00, in accord with this Final Decision and Order, the Board shall maintain jurisdiction of this matter.
Dated at Anchorage, Alaska on May 8, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Judith DeMarsh, Designated Chair






Don Gray, Member






___________________________________






Howard Hansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SIZZLIN’ CAFE, uninsured employer; Case No. 700002792; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 8, 2009.







Jessica Sparks, Administrative Clerk
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� Alaska Department of Commerce, License Detail, Business License number 730521.


� Alaska Division of Corporations, Business and Professional Licensing – Entity #94015.


� Alaska DOL Executive Office Waiver, 12/27/06.


� NCCI Proof of Coverage Search, Sizzlin’ Cafe.


� Id.


� Alaska Department of Labor, Employment Security Division Tax Wage List by Employer, Sizzlin’ Cafe, 6/6/08.


� Id.


�  Employer’s Calculation, 9/5/08.


� Employer’s Hearing Exhibit 2.


� NCCI Proof of Coverage Search, Sizzlin’ Café.


� Id.


� Employer’s Hearing Exhibit 2, LNW’s renewal letter to employer, 10/1/06.


� Employer’s Hearing Exhibit 3, Umialik Insurance Company’s renewal letter to policyholder.


� Employer’s Hearing Exhibit 4, LNW’s final audit premium letter.


� Employer’s Hearing Exhibit 6, Personal and Business Income, 2005-2008.


� Id.


� Id.


� Employer’s Hearing Exhibit 6, Financial Statements for Sizzlin’ Café.


� Id.


� Employer’s Hearing Exhibit 5, Employer’s workers’ compensation insurance payments.


� AS 23.30.070(f) provides in pertinent part: “An employer who fails or refuses to send a report…shall…pay the employee…entitled to compensation…an additional award equal to 20 percent of the amounts that were unpaid when due…”





� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� See, e.g., In re Casa Grande, Inc. and Francisco Barajas, AWCB Decision No. 07-0288 (September 21, 2007) [$1,000 per employee per day with part suspended], In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) [$500.00 per employee per day], In re Patrick Burke, DBA Globe Link Telecom, AWCB Decision No. 07-0235 (August 10, 2007) [$200.00 per employee per day], In re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) [$75.00 per employee per day], In re Corporate Chiropractic, Inc., AWCB Decision No. 07-0098 (April 24, 2007) [$35.00 per employee per day], In re Debbie Bagdol, DBA Garden Montessori School, AWCB Decision No. 08-0076 (April 25, 2008) [$35.00 per employee per day], In re St. Mary’s Assisted Living Home, AWCB Decision No. 07-0059 (March 21, 2007) [$30.00 per employee per day], In re White Spot Cafe, LLC, AWCB No. 07-0174 (June 27, 2007) [$30 per employee per day], In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007) [$20.00 per employee per day], In re Joe L. Mead DBA Dynasty Interiors, AWCB Decision No. 07-0177 (June 28, 2007) [$20.00 per employee per day], In re Captain Lou’s Corp., Inc., AWCB No. 07-0171 (July 2, 2007) [$20.00 per employee per day], In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006) [$15.00 per employee per day], In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007) [$15.00 per employee per day], In re Alexandra Mayberry/Cooker, Inc., AWCB Decision No. 07-0032 (February 23, 2007) [$11.00 per employee per day], In re Shkequim (Ski) Dobrova d/b/a Ski & Benny Pizza, AWCB Decision No. 07-0121 (May 9, 2007) [$10.00 per employee per day], In re Dufour, AWCB Decision No. 06-0152 (June 9, 2006) [$250.00 per employee per day, $245.00 suspended, leaving a penalty of $5.00 per employee per day], In re Alaska Inter-Tribal Council, AWCB Decision No. 07-0066 (March 29, 2007) [$5.00 per employee per day],  In re Sunshine Custom Promotions, LLC, AWCB Decision No. 07-0065 (March 29, 2007) [$5.00 per employee per day], In re Coalition Inc., AWCB Decision No. 07-0067 (March 29, 2007) [$5.00 per employee per day], In re Randy’s Glass, Inc., AWCB Decision No. 07-0162 (June 15, 2007) [$5.00 per employee per day], In re Northern Cartage, Inc., AWCB Decision No. 07-0161 (June 15, 2007) [$5.00 per employee per day], In re Choice Mortgage, Inc., AWCB Decision No. 07-0175 (June 27, 2007) [$5.00 per employee per day], In re Ice Berry Inc., AWCB No. 07-0185 (July 2, 2007) [$5.00 per employee per day], In re The Coffee Can, LLC, AWCB No. 07-0171 (July 2, 2007) [$5.00 per employee per day], In re William Bishop DBA Mecca Jewelry Inc., AWCB No. 07-0056 (March 15, 2007) [$3.00 per employee per day], In re Coalition, Inc., AWCB No. 07-0067 (March 29, 2007) [$3.00 per employee per day],  In re Ming Hua, Inc. and Ming Chao Fang d/b/a Hong Kong Wok Restaurant, AWCB Decision No. 07-0282 (September 14, 2007) [$3.00 per employee per day], In re Doriolas, LLC, AWCB No. 07-0152 (June 8, 2007) [$2.00 per employee per day], In re Linda O’Brien d/b/a/ Speedy Mail, AWCB Decision No. 07-0279 (September 14, 2007) [$1.00 per employee per day], In re Good Karma, AWCB Decision No. 07-0034 (February 27, 2007) [$1.00 per employee per day], In re Milano’s, Inc., AWCB Decision No. 07-0353 (November 21, 2007) [no penalty], and In re Homer Senior Citizens, Inc., AWCB Decision No. 07-0334 (November 6, 2007) [no penalty]. 


� AWCB Decision No. 06-0059 (March 8, 2006).


� AWCB Decision No. 07-0013 (January 26, 2007).


� AWCB Decision No. 06-0055 (March 6, 2006).


� AWCB Decision No. 07-0014 (January 30, 2007).


� AWCB Decision No. 06-0113 (May 8, 2006).


� AWCB Decision No. 07-0040 (March 1, 2007).


� AWCB Decision No. 07-0072 (April 4, 2007).


� AWCB Decision No. 07-0098 (April 24, 2007).


� Alaska Department of Labor, Employee Count Maintenance, Sizzlin’ Cafe, from 2006 through 2007.  During the uninsured period the employees numbered between one and eleven.


� AS 23.30.122.


� Employer’s Hearing Exhibit 2.


� In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007); In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0055 (March 6, 2006).


� We find that this penalty is also consistent with our analysis in In re Alexandra Mayberry/Cooker, Inc., AWCB Decision No. 07-0032 (February 23, 2007).
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