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ALASKA WORKERS’ COMPENSATION BOARD

      P.O. Box 115512
 Juneau, Alaska 99811-5512

	ROBERT L. MOORE, 

                                             Employee, 

                                                Applicant,

                                                   v. 

AGGPRO, QUALITY ASPHALT PAVING,

                                             Employer,

                                                   and 

LIBERTY NORTHWEST INS.,

                                              Insurer,

                                                 Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200703026
AWCB Decision No.  09-0090
Filed with AWCB Anchorage, Alaska

on May 12, 2009


The Board heard the parties’ Stipulation & Joint Request for Orders Accepting Stipulation, Dismissing Employee’s WCC Without Prejudice, and Awarding and Approving Payment of Employee Attorney’s Fees, on April 28, 2009, in Anchorage, Alaska on the written record.  Attorney Steven Constantino represented Employee.  Attorney Jeffrey Holloway represented Employer and its insurer (Employer).  We closed the record at the hearing’s conclusion on April 28, 2009.

ISSUES

1)   Shall the Board approve the parties’ Stipulation & Joint Request for Orders Accepting Stipulation, Dismissing Employee[’]s WCC Without Prejudice, and Awarding and Approving Payment of Employee Attorney’s Fees, pursuant to AS 23.30.110 and 8 AAC 45.050(f)?

2)   Shall the Board approve the parties’ Order for attorney fees and costs, pursuant to 8 AAC 45.050(f) and AS 23.30.145?

RELEVANT EVIDENCE SUMMARY

For this decision, the factual recitation is limited to that necessary to decide the issues before the Board.  A hearing was scheduled for April 28, 2009 to hear Employee’s claim for benefits.  The parties advised beforehand they resolved their differences, and subsequently set forth their agreement in stipulation form.

I.   MEDICAL HISTORY:

Employee began working for Employer primarily as a cement truck driver in August 2006.
  On August 6, 2007, Employee was driving a cement mixing truck on A Street in Anchorage, Alaska when he drove over some ruts near 36th Avenue and the “air-ride” seat in his vehicle bounced his head hard into the cab roof, twice.
  Employee felt immediate pain or tingling in his neck, low back, left leg, shoulders, hands and arms.
  Employee immediately reported this to his supervisor, continued his shift, and kept working until August 24, 2007, at which time he sought medical care.

On August 24, 2007, Employee saw David Parliament, D.C., at Ireland Clinic of Chiropractic.  Dr. Parliament provided conservative chiropractic treatment and removed Employee from work beginning August 25, 2007 for acute neck and low back pain from a work-related injury.
  On August 30, 2007, Employee saw Larry Levine, M.D., on Dr. Parliament’s referral.  Dr. Levine diagnosed status post work injury with “axial trauma loads” to both cervical and lumbar spine with complaints of bilateral hand numbness, left arm weakness, left leg numbness, and left leg weakness.  Dr. Levine was “quite concerned” about Employee’s overall presentation and said he may have developed “significant cervical pathology” such as a “disk herniation.”  Dr. Levine noted significant radicular symptoms and root irritation signs about the left upper and lower extremities.  If significant spinal canal compromise was found following additional workup, Dr. Levine advised Employee surgical decompression would probably be warranted to “preserve his function.”

On October 25, 2007, Employee saw Donald Schroeder, M.D., for an Employer’s Medical Evaluation (EME).  Following his evaluation, Dr. Schroeder diagnosed an axial compression injury and strain to the cervical spine, and a lumbar strain, both related to the August 6, 2007 injury.  He also found a C5-6 disk protrusion, and foraminal stenosis at C5-6 and C6-7, which he said were degenerative, pre-existing, and unrelated.  Dr. Schroeder found multilevel degenerative disk disease in the lumbar spine, also pre-existing.
  Though he found subjective complaints he felt unsupported by objective findings, Dr. Schroeder opined the August 6, 2007 injury should be considered the substantial cause for Employee’s required treatment.  According to Dr. Schroeder, the work-related injury “definitely aggravated” pre-existing degenerative conditions in Employee’s neck and low back, the aggravation should be considered temporary, the temporary aggravation had not completely resolved, and Employee was not medically stable.
  Dr. Schroeder recommended only physical therapy, felt Employee could return to light-duty work, and anticipated no permanent partial impairment (PPI).

Dr. Parliament referred Employee to Larry Kropp, M.D., for evaluation and treatment recommendations.  Dr. Kropp offered “transforaminal selective sleeve injections” at C6-7 to see if this made a difference in his symptoms.  However, Employee wanted something more “definitive” to get his condition fixed so Dr. Kropp referred him to a surgical evaluation.

On November 11, 2007, Employee saw Timothy Cohen, M.D., for a surgical consultation.  After reviewing Employee’s cervical, Magnetic Resonance Imaging (MRI) scan with him, Dr. Cohen suggested a C5-6 and C6-7 anterior cervical discectomy and fusion using cadaveric bone grafts, plates, and screw instrumentation.  Employee decided to proceed with the surgery.

On December 12, 2007, Dr. Parliament wrote Employer’s adjuster responding to Dr. Schroeder’s EME report.  Dr. Parliament disagreed in some respects to Dr. Schroeder’s opinions.

On January 28, 2008, Dr. Cohen performed a C5-6, C6-7 anterior cervical discectomy, osteophytectomies, and arthrodesis with cadaveric bone graft, bone morphogenic protein, plate and screw instrumentation.

On February 22, 2008, Employee saw Dr. Schroeder for another EME.  Dr. Schroeder’s diagnoses were the same as in his previous EME report.  Dr. Schroeder opined the temporary aggravation should have resolved within 3 to 4 months from the injury date and Employee should have been medically stable from the work-related injury as of January 1, 2008.  Dr. Schroeder disputed the notion the work-related injury necessitated the cervical surgery.  Dr. Schroeder averred this “has turned into a very bizarre case.”  He found a “miraculous recovery” from the cervical surgery, but did not attribute the recovery simply to the surgery.  Lastly, he opined Employee should be able to return to full work as a truck driver by April 1, 2008.  Any lingering disability is attributed to his recent surgery rather than his industrial injury.

On March 8, 2008, Dr. Cohen stated Employee would incur ratable PPI as a result of his industrial injury, and needed a physical capacities evaluation (PCE) to determine his ability to return to work as a concrete-mixing-truck driver.
 

These medical disputes between Employee’s attending physicians and Dr. Schroeder gave rise to a Second Independent Medical Evaluation (SIME), pursuant to AS 23.30.095(k).  Thomas Gritzka, M.D., performed the SIME on August 20, 2008.  Dr. Gritzka opined the medical cause for Employee’s neck and low back symptoms is the August 6, 2007 work-related injury.  The injury is also “the substantial cause” of Employee’s cervical and lumbar “conditions.” He based this opinion on Employee receiving a direct axial load followed by a second axial load to the cervical spine with the cervical spine deflected towards the right on the second impact at the time of injury.  Similarly, Dr. Gritzka felt the work injury probably was responsible for Employee’s left leg pain since August 6, 2007, and noted this pain resolved following his cervical surgery.
  Dr. Gritzka opined Employee’s medical treatment to date was reasonable and necessary for his injury.  He was not yet medically stable but was approaching it.  Dr. Gritzka did not believe Employee could return to work as a concrete-mixing-truck driver.  He also averred Employee could not do the job of bouncer, laborer, construction worker or material handler.  He “probably could” do the job of injection molding machine operator and motorcycle repairer.  Dr. Gritzka opined he expected Employee to have a lumbar PPI rating at least 1% pursuant to the American Medical Association Guides to the Evaluation of Permanent Impairment, 6th Edition (Guides).
  Dr. Gritzka subsequently reviewed job descriptions for Employee’s past work and issued an addendum report modifying his prior opinions.  Ultimately, Dr. Gritzka opined Employee could not do the motorcycle repairer job because it was described as “heavy” work.  Similarly, having reviewed the injection molding machine operator job description, Dr. Gritzka revised his prior opinion and said though Employee could probably return to work as an injection molding machine operator, there is a “high probability” he could not sustain that work “indefinitely.”  Dr. Gritzka felt Employee would probably develop significant symptomatology because that job was in the “medium” category, whereas Employee was “better suited” for light to medium work.

On December 2, 2008, David Mulholland, D.C., on referral from Dr. Cohen performed a PPI rating and attributed 7% PPI for Employee’s cervical spine injury pursuant to the Guides 6th Edition.

II. THE CLAIMS AND DEFENSES:

Employee’s claim before the Board on April 28, 2009 included:  Compensation rate adjustment; PPI; medical and related transportation costs; penalty; interest; and attorney’s fees and costs.
  Employer controverted Employee’s claim on November 7, 2007, January 18, 2008, March 21, 2008, and April 1, 2008, based upon the EME physicians’ reports as set forth supra.

III. THE PARTIES’ STIPULATION:

The parties entered into a comprehensive, written and signed stipulation, which they presented to the Board.  We incorporate herein the Stipulation & Joint Request’s entire text as follows:

Stipulation & Joint Request for Orders Accepting Stipulation, Dismissing Employees WCC without Prejudice, and Awarding and Approving Payment of Employee Attorneys Fees

COME NOW the parties, by and through their respective undersigned counsel, and agree and stipulate as follows:

1. Pursuant to AS 23.30.110 and 8 AAC 45.050(f) the parties hereby jointly petition for the immediate filing of an order based upon the within stipulation and jointly waive all procedural requirements to the relief they seek, including but not limited to, filing of other or further written petition, the right to answer that petition, a formal affidavit of readiness or other request for hearing, further prehearing conference, and other or further written notice of hearing.  

2.  On 8/6/2007, the employee injured Mr. IF  = "Mr." "his" "her" 
his
 cervical and lumbar spine in the course and scope of work with Quality Asphalt & Paving. 

3.  The 8/6/07 cervical and lumbar spine injuries are compensable under the Alaska Workers['] Compensation Act.  
4.  On 04/06/09 the employer filed ‘Notice of Partial Withdrawal of Controversion Notices’ in which it withdrew its 11/07/07, 01/18/08, and 03/21/08 controversions insofar as they controvert medical costs, transportation costs, temporary total disability, permanent partial impairment benefits, interest, and attorney’s fees and costs.  The employer maintains the aforesaid controversions insofar as they controvert the employee’s entitlement to compensation rate adjustment or penalties.  The employer’s 04/06/09 ‘Notice of Partial Withdrawal of Controversion Notices’ is incorporated herein by reference. 

5.  The employer agrees any future controversion of medical costs, transportation costs, temporary total disability, permanent partial impairment benefits, or interest, shall be based on opinions stated in Dr. Gritzka’s 08/20/08 SIME report, opinions of a treating physician, or new evidence.

6.  In addition to his other claims, the employee’s 9/17/07 and 12/27/07 Worker’s Compensation Claims (WCCs) asserted entitlement to compensation rate adjustment and penalties.  The employer contests these claims.  The employee does not waive these claims but chooses not to proceed with litigation of these issues at this time. 

7.  Based on the employer’s partial withdrawal of controversions, and the facts and agreements set out in this stipulation the parties jointly petition for an order dismissing employee’s 09/17/07 and 12/27/07 WCCs without prejudice. 
8.  The employer/insurer agree to provide the employee benefits for his work injury in accordance with the Act, including, but not limited to:

a. Medical benefits-including payment of medical providers who evaluated and treated, and continue to treat the employee for 08/06/07 injuries and provided medical evaluation is necessary for the employee to receive cervical fusion surgery.

i. A table listing work-related medical bills filed of record and known to the employee are attached hereto as Exhibit A and incorporated herein.

ii. A 12/04/08 table of medical bills and portions of medical bills the Teamster Health Trust represents it has paid related to the employee’s 08/06/07 injuries is attached hereto as Exhibit B and incorporated herein.

iii. The employer does not admit the accuracy of Exhibits A & B, but maintains the exhibits are for illustrative and informative purposes only.  Exhibits A & B are not binding as evidence on either party.

b. Continuing payment to the employee of Dr. Mulholland’s 7% cervical spine rating and Dr. Gritzka’s 1% lumbar spine raining, a total of 8% whole person PPI.

9.  The employee does not waive, release, or compromise any rights, benefits, or entitlements he may have under the Alaska Workers[’] Compensation Act as a result of this stipulation.  The employer does not waive any continuing or future defenses as a result of this stipulation. 

10.  A hearing is scheduled before the Alaska Workers[’] Compensation Board on the merits of the employee’s claims for 04/28/09. 

11.  Based on agreements and stipulation set forth herein, the parties agree that a Board hearing is not necessary at this time and therefore, jointly petition for an order canceling the 04/28/09 hearing. 

12.  The employee retained the services of Steven Constantino, an attorney licensed to practice law the state Alaska, to represent him in the above captioned claim.

13.  Steven Constantino is an attorney at law and has provided valuable services to the employee in this matter and his efforts expedited the employee’s receipt of benefits.

14.  Considering the nature, length and complexity of the services performed by Mr. Constantino, the resistance of the employer, and the benefits resulting from the services obtained, $17,181.00 is a reasonable attorney’s fee for Mr. Constantino’s attorney services and commensurate with the actual attorney work performed on behalf of the employee to the date of this agreement.  Attorney Constantino’s attorney’s fees affidavit is attached hereto and incorporated herein.  

15.  The parties stipulate that Mr. Constantino’s office also provided reasonable and necessary paralegal services on behalf of the employee and that $6,450.00 is a reasonable cost for the paralegal work performed on the employee’s behalf. 

16.  The parties stipulate that Mr. Constantino’s offices incurred reasonable and necessary legal costs to represent the employee.  The aforesaid affidavit of Mr. Constantino document legal costs of $1,290.55.

17.  The parties jointly petition for an award of $24,921.55 in employee attorney’s fees, paralegal costs and legal costs to be paid by the employer/insurer to Steven Constantino.

18.  The parties jointly petition for the Board to approve Seven (sic) Constantino’s receipt of said attorney fee from the employer/insurer.

19.  END (emphasis in original).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. REQUEST FOR AN ORDER BASED ON THE STIPULATION:

8 AAC 45.050(f) provides, in relevant part:

(1)   If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2)   Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing.

(3)   Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  .

(4)   The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter.  .  .  .

In accordance with 8 AAC 45.050(f)(1), the parties filed a written Stipulation & Joint Request signed by all parties’ representatives.  Although the parties are resolving a workers’ compensation claim, Employee is not waiving any benefits.  Consequently, AS 23.30.012’s provisions do not apply and a Compromise and Release agreement is not necessary.  Accordingly, the Board is able to consider the parties’ stipulation pursuant to 8 AAC 45.050(f).
Based upon the written stipulation and the Board’s independent, documentary record review, the Board will exercise its discretion and issue an order approving the stipulation in accord with 8 AAC 45.050(f)(1).  The Board’s order will bind the parties pursuant to the Alaska Supreme Court’s decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties want to change the benefits awarded, a party must file a claim or petition with the Board to request modification of this Decision and Order pursuant to AS 23.30.130.

II. THE PRESUMPTION OF COMPENSABILITY:

The injured worker is afforded a presumption that all benefits he seeks are compensable.
  
AS 23.30.120(a) states, in relevant part, as follows:

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. . . . 

The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative.
  The employee need only adduce “some,” “minimal,” relevant evidence
 establishing a “preliminary link” between the injury claimed and his employment
 or between a work-related injury and any disability.

The presumption application involves a three-step analysis.
  First, Employee must establish a “preliminary link” between the disability and his employment.  Second, once the preliminary link is established it is Employer’s burden to overcome the presumption by coming forward with “substantial evidence” the injury was not work related.
  Because the presumption shifts only the burden of production to Employer, and not the burden of proof, the Board examines Employer’s evidence in isolation.

There are two possible ways for Employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility the employment was a factor in the disability.
  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers credibility and weight questions accorded Employer’s evidence until after it has decided whether Employer has produced a sufficient quantum of evidence to rebut the presumption Employee’s injury entitles him to compensation benefits.
  

The presumption analysis’ third step provides, if Employer produces substantial evidence the injury is not work-related, the presumption drops out, and Employee must prove all elements of his case by a “preponderance of the evidence.”
  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the trier-of-fact’s mind that the asserted facts are probably true.
 

III.   REQUESTED BENEFITS:

Employee’s claim before the Board on April 28, 2009 included:  Compensation rate adjustment; PPI; medical and related transportation costs; penalty; interest; and attorney’s fees and costs.
  

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires. . . .

AS 23.30.155(e) states in part:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment. . . . 

AS 23.30.155(p) states in part:

An employer shall pay interest on compensation that is not paid when due. . . .

AS 23.30.190(a) states in part:

In case of impairment partial and character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee’s percentage of permanent impairment of whole person. . . . 

AS 23.30.220(a) states in part:

Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury.  An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions.  Employee’s gross weekly earnings shall be calculated as follows: . . . .

The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and Employer would still be liable for continuing medical benefits pursuant to §095(a).
  Treatment must also be “reasonable and necessary” to be compensable pursuant to AS 23.30.095(a).

In the instant case, based upon Employee’s deposition testimony, and his consistent reports to his attending physicians, we find on August 6, 2007, Employee suffered an injury in his cervical and lumbar spine when the cement-mixing truck he was driving hit frost heave ruts, causing him to bounce upward in his seat and to strike his head twice on the cab’s roof.    

We find Dr. Cohen on January 28, 2008, performed a C5-6, C6-7 anterior cervical discectomy, osteophytectomies, and arthrodesis with cadaveric bone graft, bone morphogenic protein, plate and screw instrumentation.
  We find based upon SIME Dr. Gritzka’s opinion the medical cause for Employee’s neck and low back symptoms and “conditions” is the August 6, 2007 work-related injury and the injury is the substantial cause of Employee’s cervical and lumbar conditions.  We find based upon Dr. Gritzka’s opinion the work injury probably was responsible for Employee’s left leg pain since August 6, 2007 and a 1% PPI for the lumbar condition.  We find based upon Dr. Cohen, Dr. Parliament and Dr. Gritzka’s opinions the medical care Employee received was reasonable and necessary.
  We find based upon Dr. Mulholland’s PPI rating, Employee suffered a 7% PPI for Employee’s work-related cervical spine injury pursuant to the Guides 6th Edition.
  We conclude this medical information is sufficient to raise the §120 presumption of compensability and cause it to attach to Employee’s claims. 

Once the presumption attaches, in most cases Employer must produce substantial evidence showing the claimed benefits, including medical evaluation or treatment, did not arise out of and in the course of the employment, or in the case of medical treatment, is not reasonable and necessary for the work-related injury,
 by: (1) producing affirmative evidence showing the claimed disability or impairment did not arise out of or in the course of the employment or the requested treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities the claimed disability or impairment arose out of or in the course of the employment or the requested treatment is reasonable and necessary for the work-related condition.
    
In this case, we find on October 25, 2007, EME Dr. Schroeder found a C5-6 disk protrusion, and foraminal stenosis at C5-6 and C6-7, and opined these were degenerative, pre-existing, and not work-related.  Dr. Schroeder found multilevel degenerative disk disease in the lumbar spine, also pre-existing.
  We further find on February 22, 2008, Dr. Schroeder opined the temporary aggravation should have resolved within 3 to 4 months from the injury date and Employee should have been medically stable from the work-related injury as of January 1, 2008.  Dr. Schroeder disputed the notion the work-related injury necessitated the cervical surgery.  Lastly, we find he opined Employee should be able to return to full work as a truck driver by April 1, 2008.  Any lingering disability is attributed to his recent surgery rather than his industrial injury.

The Board finds these opinions are substantial, affirmative evidence, rebutting the presumption of compensability in Employee’s claim.
  We therefore find Employer produced substantial evidence overcoming the presumption Employee’s claims are compensable.
  Once substantial evidence shows the condition is not work-related, the presumption drops out, and Employee must prove all elements of his claim by a preponderance of the evidence.
  

The parties now stipulate, pursuant to 8 AAC 45.050(f), to Employer paying benefits Employee requested in his claim, as set forth supra, in accordance with the Act, without Employee waiving his right to make claims for, and obtain, any benefits.  We find Employee has withdrawn his compensation rate adjustment and penalty claims at this time.  The Board has reviewed the entire medical record.  The Board finds the medical opinions of Employee’s attending physicians, and our own SIME as set forth supra, persuasive.  We find the preponderance of the evidence in the available medical record, together with the parties’ stipulation, indicate Employee’s claims are compensable as the parties stipulate and we find his past treatment and need for future treatment is reasonable and necessary.  Based on the Stipulation and the Board’s record review, the Board will award Employee the specified benefits related to his injury, as agreed in the above-referenced Stipulation & Joint Request, pursuant to 8 AAC 45.050(f).
  

IV.   ATTORNEY FEES:

AS 23.30.260 provides, in part:

A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court. . . .

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Pursuant to AS 23.30.260, Employee’s attorney may receive fees in respect to this claim only with the Board’s approval.  In this case the parties filed a written stipulation resolving the outstanding disputes, including Employee’s claim for attorney’s fees and costs.  We find Employer resisted paying the benefits Employee claimed.
  Employee seeks an award of attorney’s fees, paralegal fees, and legal costs pursuant to AS 23.30.145.  Employer eventually agreed Employee’s claim is compensable and stipulated to paying requested benefits, with exception of those Employee withdrew.  Consequently, the Board can award fees and costs pursuant to AS 23.30.145.
  Section 145(b) requires attorney fees and costs to be “reasonable.”  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingent nature of representing injured workers, to insure adequate representation.  

In light of these legal principles, the Board examined this case’s record.  Having considered the nature, length, and complexity of the services performed, Employer’s resistance, as well as the benefits resulting from the services rendered, we find the stipulated attorney fees and legal costs are reasonable for this claim’s successful prosecution.
  We conclude Employee is entitled to these attorney’s fees and these legal costs pursuant to AS 23.30.145(b).  We conclude we will approve the Stipulation & Joint Request for Orders Accepting Stipulation, Dismissing Employee[’]s WCC Without Prejudice, and Awarding and Approving Payment of Employee Attorney’s Fees dated April 21, 2009, and approve and award Employee his attorney’s fees and costs, as stipulated.

ORDER

1. The parties’ Stipulation & Joint Request for Orders Accepting Stipulation, Dismissing Employee[’]s WCC Without Prejudice, and Awarding and Approving Payment of Employee Attorney’s Fees dated April 21, 2009, is incorporated into this Decision and Order, and is hereby approved.  

2. Employer shall pay to Employee and to his medical providers or third-party insurers all benefits as set forth in the parties’ stipulation, in accordance with the Act and the Board’s regulations.

3. All controversions filed in this case are null, void and without legal effect in so far as they controvert medical costs, transportation costs, temporary total disability, permanent partial impairment benefits, interest, and attorney’s fees and costs.  Employer maintains its above-referenced controversions insofar as they controvert Employee’s entitlement to a compensation rate adjustment or penalties.  Employer’s April 6, 2009 “Notice of Partial Withdrawal of Controversion Notices” is incorporated herein by reference. 

4. All of Employee’s pending Workers’ Compensation Claims for additional benefits are dismissed, without prejudice.

5. Employer retains the right to controvert Employee’s entitlement to medical costs, transportation costs, temporary total disability, permanent partial impairment benefits, and interest based on opinions stated in Dr. Gritzka’s August 20, 2008 SIME report, treating physicians’ opinions, or new evidence.  Otherwise, Employer does not waive any continuing or future defenses as a result of this stipulation.

6. Employee does not waive, release, or compromise any rights, benefits, or entitlements he may otherwise have under the Alaska Workers Compensation Act as a result of the parties’ stipulation and agreement or this Decision & Order. 
7. Employer shall pay Employee’s attorney $23,631.00 as a reasonable attorney’s and paralegal’s fee through the date of this Decision & Order, within 14 days of this Decision & Order’s date.

8. Employer shall pay Employee and his attorney’s legal costs totaling $1,290.55, within 14 days of this Decision & Order’s date.

9. The Board retains jurisdiction over any disputes.

Dated at Anchorage, Alaska this 12 day of May, 2009.

                                                                     ALASKA WORKERS’ COMPENSATION BOARD

                                                                  ______________________________________

                                                                  William J. Soule, Designated Chair


                                                         ______________________________________ 




                   Pat Vollendorf, Member

                                                                      ______________________________________ 





      Janet Waldron, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Worker’s Compensation Appeals Commission. 

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERT L. MOORE employee / applicant; v. AGGPRO, employer; LIBERTY INSURANCE CORP, insurer  / defendants; Case No. 200703026; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on May 12, 2009.






Jessica Sparks, Clerk
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