IN RE CURTIS STILLWELL d/b/a SCS LODGES, INC.
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ALASKA WORKERS' COMPENSATION BOARD

    P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE ACCUSATION 

OF THE EMPLOYER’S FAILURE TO

INSURE WORKERS’ COMPENSATION LIABILITY 

against

CURTIS STILLWELL d/b/a

SCS LODGES, INC.

                                     Uninsured Employer, 

                                                    Respondent.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	      STOP WORK ORDER & 

      INTERLOCUTORY 

      DECISION AND ORDER

AWCB Case No.  700002340
AWCB Decision No.  09-0095
Filed with AWCB Anchorage, Alaska 

on May 15, 2009

	
	)
	


On April 22, 2009, in Anchorage, Alaska, the Petition for Finding of Failure to Insure and Assessment of Civil Penalties against the employer, Curtis Stillwell d/b/a SCS Lodges, Inc. (Employer), was set for hearing before the Alaska Workers’ Compensation Board (Board).  Christine Christensen, Investigator for the Fraud Investigation Section of the Workers’ Compensation Division (Division), Alaska Department of Labor and Workforce Development (DOL), represented the State of Alaska.  No one appeared on behalf of Curtis Stillwell or SCS Lodges, Inc.  
After determining Employer and Mr. Stillwell were properly served with the Hearing Notice, and concerned Employer might still be operating without workers’ compensation insurance coverage, the Board initially decided, after deliberating, to go forward with the hearing.  However, as the hearing progressed, the Board determined Mr. Stillwell may not be the proper party before us, or alternately, not all responsible parties were noticed with the hearing and given an opportunity to appear before us.  Consequently, the Board deliberated further and decided to continue the hearing on the merits of the Division’s Petition, but issue a written stop order against the only party properly before us, SCS Lodges, Inc., to prevent its potential use of employee labor without workers’ compensation coverage.  We closed the record for purposes of a stop order on April 22, 2009.

ISSUES

1. Has Employer failed to file proof of workers’ compensation liability insurance, pursuant to AS 23.30.085(a)?

2. Has the employer failed to provide workers’ compensation liability insurance to cover his employees, pursuant to AS 23.30.075?

3.  Shall we issue a stop work order, prohibiting the use of employee labor, pursuant to AS 23.30.080(d)?


EVIDENCE SUMMARY 

This matter was set for hearing on April 22, 2009.  The Hearing Notice was served on Employer as a business entity and on Curtis Stillwell on March 23, 2009.
  Neither Mr. Stillwell nor any SCS Lodges, Inc. representative appeared.  The Designated Chairman called Mr. Stillwell at two phone numbers of record for him and left messages with a machine or person answering at both numbers advising him to call in as the hearing was commencing.  The Board was unable to contact him telephonically.  Ms. Christine Christensen, investigator for the Fraud Investigation Section of the Workers’ Compensation Division, testified consistent with her Uninsured Employer Investigation Summary, as follows:  The National Council for Compensation Insurance (NCCI) records show Employer’s prior workers’ compensation insurance policy expired on December 8, 2006 and was not reinstated until October 28, 2008.
    

According to Ms. Christensen, the Division determined Employer had anywhere from “6 to 13 employees” working each month during the time it was uninsured.  Ms. Christensen testified Employer’s business license situation was rather confusing, and she found the following business license listed for Employer: License #435794 for business name “Pioneer Lodge,” original issue date October 19, 2005; current issue date October 29, 2005; expiration date December 31, 2007.  The listed business type was “corporation” with the owner listed as “SCSL, Inc.”
  

Similarly, the corporate information Ms. Christensen found for Employer through the Department of Commerce database was also confusing.  Employer’s corporate status was listed as being in “good standing” with the corporate entity’s effective date October 12, 2005.  Its expiration date was listed as “perpetual” with Curtis Stillwell listed as registered agent.  Corporate officers included Curtis Stillwell as President, Director, Secretary and Treasurer with 0% interest noted, and Linda Stillwell as Vice President with 30% ownership interest.  According to Ms. Christensen, state records from the Employment Security Division (ESD) showed Employer is owned by Michael Calvin with 30% interest and Curtis Stillwell with 70% interest.  Ms. Christiansen found no record of an executive officer waiver and noted Employer has not been before the Board before as an uninsured employer.
  Ms. Christensen testified as of April 15, 2009, she had been unable to locate a current business license bearing Employer’s name.

Ms. Christensen averred that on May 8, 2007, the Division mailed Employer a Petition for Failure to Insure and for Assessment of Civil Penalties along with an explanatory letter, discovery demand, and affidavit of service.  According to postal records, Employer received the documentation on May 24, 2007.  The file contains no evidence of any further communication between the Division and Employer until the case was reassigned to Ms. Christensen in 2008.  On May 23, 2008, the Division mailed Employer a letter regarding the original petition, which Employer received on May 30, 2008.  According to Ms. Christensen, Employer responded through e-mail on June 22, 2008, stating the former partner was handling this matter and, after 12 months of no response, Employer assumed it was “settled.”  Employer said it was in the process of gathering the requested documentation and would respond immediately.
  Ms. Christensen testified no further response was forthcoming, and after two more letters were sent to Employer in September, she contacted Employer by phone and spoke to Linda Stillwell.  Ms. Christensen stated Ms. Stillwell represented to her the business was working on getting coverage.  The discovery response filled a large Rubbermaid container, which Ms. Christensen ultimately transported to Anchorage.  Some documentation was in storage and needed to be retrieved.  According to Ms. Christensen, during her investigation Employer informed her, its bookkeeper who had maintained business records, suffered a severe illness and was unable to perform her function.  According to Employer, it was unaware of the bookkeeper’s illness until after the fact, and found it was behind in many payments including workers’ compensation and payroll.  Employer represented to Ms. Christensen that financial aspects of the business are now handled in-house to prevent the situation from happening again.  Employer represented it obtained coverage on October 20, 2008, following the Division’s notification it was not covered.

According to the NCCI database, the coverage lapse from January 12, 2006 through October 28, 2008 resulted in a total of 1,020 uninsured calendar days.  Furthermore, Ms. Christensen testified the most recent policy through Liberty Northwest Insurance Company, with effective date October 20, 2008 to October 29, 2009, was canceled on January 25, 2009 because of “monetary obligations” on a prior or current workers’ compensation policy.  Therefore, she had no reason to believe Employer currently had workers’ compensation insurance and said she had previously advised Employer a stop order may issue.  Ms. Christensen testified this policy listed an annual premium of $6,399.00, which she said equates to $17.37 per day.  As of April 15, 2009, Ms. Christensen could find no change in this policy’s status.  She opined the prorated premium during the lapsed coverage period based on policy premiums would be approximately $17,717.40.

Ms. Christensen identified one occupational injury reported since Employer purchased the business in January 2006.  That injury involved no time loss and Employer was covered with workers’ compensation insurance at that time.
  Ms. Christensen identified 29 hourly employees working for Employer at different times during the period Employer was uninsured, representing 3,249 employee work days based upon information provided by Employer through discovery.

As potentially aggravating and mitigating factors, Ms. Christensen identified the following: As mitigating factors: 1. Employer obtained a workers’ compensation insurance policy immediately following the Division’s written notification it was uninsured; 2.  Once Employer found the previous business partner did not address the situation, Employer began immediately gathering the necessary documentation and was cooperative with the Division; 3.  Employer only had one work injury reported since beginning business in 2006; 4.  Ms. Christensen found no evidence Employer acted in blatant disregard of the statutory requirements or that coverage lapses were intentional; 5. Ms. Christensen noted this was Employer’s first time before the Board as an uninsured employer and she felt the maximum penalty on Employer’s ability to conduct business would be catastrophic; 6.  She felt this was a “moderate sized” Employer compared to the local community.  By contrast, as aggravating factors, Ms. Christensen acknowledged: 1.  Employer was uninsured for a total of 1,020 calendar days since November 7, 2005 and 2.  Employer is apparently currently uninsured, even though it had insurance previously and should have known of the requirement, as its most recent policy was canceled on January 25, 2009.

The Division requested the Board find Employer an uninsured Employer on the dates Employer was uninsured according to NCCI; consider assessing a penalty consistent with other employers with similar aggravating and mitigating factors; Employer be held financially responsible for any occupational injuries that may occur during the time it was uninsured; order the fraud section to monitor Employer for two years for compliance with the Act’s requirements; and if a significant penalties is assessed, provide a payment plan that is reasonable and within Employer’s ability to pay without causing financial devastation to the business.

During the hearing’s course, Board Member Hutchings noted correctly that potential defendants were not properly noticed with the hearing, and were not before the Board.  The Board determined Curtis Stillwell, according to evidence before the Board, had 0% interest in the business, but was the only named party other than the business’ corporate entity SCS Lodges, Inc.  Having concerns the Board’s order on the pending petition’s merits might not address all defendants or the correct defendants, the Board determined sua sponte it would continue the hearing to give the Division an opportunity to better identify the corporate officers and those who could potentially be liable for penalties.  However, the Board also determined that, based upon the NCCI evidence before it, Employer was currently uninsured and the Board would issue a stop work order to protect employees from injuries without benefit of workers’ compensation insurance coverage.
  The Division joined in the request for a stop work order, assuming Employer was still uninsured.  Acting upon this request, the Board decided to continue the hearing pursuant to 8 AAC 45.070, in its own discretion so the Division could indentify proper parties and bring the penalty issues back later.  Meanwhile, the Board would consider the stop work order.

Subsequent to the April 22, 2009 hearing, the Board’s Designated Chairman received the following e-mail from Ms. Christensen:

William,

I have obtained a copy of the liquor license showing Curtis Stillwell 40%, Linda Stillwell 30% and C. David Stillwell 30%.  According to Reeda Jaramillo, ABC, the owners are not required to provide a copy of the business license when filing for a liquor license.  I also have a current copy of the corporation information Linda 30%, Curtis 0% and David 0%, and the 2009 biennial report only shows Linda with 30%.  I found paperwork showing Michael Calvin resigning his holdings and I have documentation showing Steven White sold the Pioneer Lodge on 12/22/2005, the Deed of Trust was filed January 2006 as was the Warranty Deed.  I have a printout of all the current business licenses issued in Willow and there is nothing indicating SCS Lodges, Inc. has a current business license.

Would you like me to send this out as additional notice of evidence and schedule a pre-hearing to schedule a second hearing?

Christine A. Christensen

Investigator II

State of Alaska

Workers’ Compensation

(907) 269-2017 direct

(907) 269-2013 fax

christine.christensen@alaska.gov

The Designated Chairman provided a copy of this e-mail on a letter dated May 11, 2009 to the parties, notifying the parties of a potential, though unintentional, ex parte contact as result of this e-mail.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. CONTINUANCE.
The Board sua sponte continued the April 22, 2009 hearing on the penalty phase to ensure all parties against whom a right to relief may exist were noticed and given at least an opportunity to be present at hearing, and heard.  We have been granted liberal statutory authority to conduct our hearings.  AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties. . . . 

Under our regulations at 8 AAC 45.070(a): “A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .”  Our regulation covering parties, 8 AAC 45.040 states in pertinent part:
(d) any person against whom a right to relief may exist should be joined as a party.

Our regulation governing continuances, 8 AAC 45.074, provides in part:
(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when. . . .

. . .

         (J)  the board determines at a scheduled hearing that . . . additional evidence or arguments are necessary to complete the hearing; . . . 

. . .

         (L) the board determines that despite a parties due diligence, irreparable harm may result from a failure to grant the request a continuance or cancel the hearing.

We find the Division at the time of hearing did not have complete information concerning corporate officers and those against whom a right relief may exist in this case.  We find we will require additional evidence in this case and notice upon additional party defendants to fully adjudicate the issue of an appropriate penalty, to determine who is liable for paying that penalty, and who should take responsibility for any work-related injuries during Employer’s uninsured status.  We find additional information the Division received from its further investigation will permit us to better assess the Division’s request for assessment of a penalty in this case, and better ascertain the parties’ rights.  Accordingly, we conclude good cause exists to continue the matter pursuant to 8 AAC 45.070 (J) and (L).  
At the hearing, we orally continued the hearing on this proceeding’s penalty phase.  However, we also determined we would review the matter and issue a stop work order based upon the evidence adduced at hearing, which order would apply at least to the corporate entity SCS Lodges, Inc.
II. FAILURE TO FILE PROOF OF INSURANCE

An employer’s duty to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:
(a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.

(b) If an employer fails . . . to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070. . . .

Although Employer clearly had an opportunity to file evidence of compliance when it commenced using employee labor to conduct business, the Board received no evidence of insurance for the periods in question.  We find from our administrative records and the hearing testimony the employer failed to show evidence of compliance with the workers’ compensation insurance requirement from at least January 12, 2006 through October 28, 2008, and from January 25, 2009 until present date.  Based upon the records before the Board and the investigator’s testimony, we conclude Employer is in violation of AS 23.30.085(a) and (b).  A full determination of the extent of Employer’s failure to file proof of insurance, and any penalty, will be taken up at the full hearing on the merits once all proper parties have been identified and served with appropriate notice.  

III. FAILURE TO INSURE

AS 23.30.075 provides, in part: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer’s liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of the employer’s financial ability to pay directly the compensation provided for. . . . 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year. . . . 

AS 23.30.080 provides:

(a) If an employer fails to comply with AS 23.30.075 the employer may not escape liability for personal injury or death sustained by an employee when the injury sustained arises out of and in the usual course of the employment. . . . 

(d) The failure of an employer to file evidence of compliance as required by  AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075.

We find based on the testimony and the administrative record, SCS Lodges, Inc., is an employer as defined at AS 23.30.395(20).  Employer has a general duty to provide workers’ compensation insurance for its employees.  We find based upon discovery provided and the investigator’s testimony SCS Lodges, Inc. employed one or more persons as employees during periods specified, supra.  We conclude Employer is required by AS 23.30.075 to insure for liability and to insure its employees for workers’ compensation benefits under the Act.

Based on Employer’s failure to provide evidence of compliance, we must presume, as a matter of law, Employer failed to insure or provide security as required by AS 23.30.075, from at least January 12, 2006 through October 28, 2008, and from January 25, 2009 until present.  Employer has provided no evidence to rebut the presumption.  Based on our administrative records and the testimony at hearing, we find Employer conducted business using employee labor, while failing to insure for workers’ compensation liability, from at least January 12, 2006 through October 28, 2008, and from January 25, 2009 until present, in violation of AS 23.30.075(a).  

IV. STOP WORK ORDER

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop work order prohibiting the use of employee labor.  AS 23.30.080(d) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by 
AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075.  If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000.00 per day.  The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order (emphasis added).

We found supra Employer failed to insure or provide security for workers’ compensation coverage for its employees, as required by AS 23.30.075.  The provisions of 
AS 23.30.080(d) give us discretion to consider issuing a stop work order, prohibiting Employer from using employee labor within the territorial jurisdiction of the State of Alaska.  Although Employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, it failed to do so, violating AS 23.30.075 and AS 23.30.085.  We are extremely concerned with protecting Employer’s employees from injury without benefit of workers’ compensation insurance coverage.
Accordingly, we hereby issue a stop work order pursuant to AS 23.30.080(d), prohibiting Employer SCS Lodges (including but not limited to Pioneer Lodge and any other uninsured business entity falling under the corporate veil “SCS Lodges, Inc.”) from using employee labor within the territorial jurisdiction of the State of Alaska, from the moment this Decision and Order is served upon Employer or its registered agent on May 15, 2009, or if not served on May 15, 2009, from the moment of service, until Employer secures workers’ compensation insurance in compliance with AS 23.30.075, and files evidence of compliance in accord with AS 23.30.085.  We direct the fraud section to personally serve a copy of this Decision and Order on Employer SCS Lodges, Inc. and its registered agent Curtis Stillwell on May 15, 2009, or as soon as possible thereafter.


ORDER

1. We hereby issue a Stop Work Order effective from the moment this Decision and Order is served upon Employer or its registered agent on May 15, 2009, or if not served on May 15, 2009, from the moment of service, until Employer secures workers’ compensation insurance in compliance with AS 23.30.075, and files evidence of compliance in accord with AS 23.30.085.   

2. Pursuant to AS 23.30.080(d), Employer SCS Lodges, Inc. (including but not limited to Pioneer Lodge and any other uninsured business entity falling under the corporate veil “SCS Lodges, Inc.”) is prohibited from using employee labor within the territorial jurisdiction of the State of Alaska until it provides proof of workers’ compensation insurance coverage for employees.  Proof of insurance shall be filed with the Fraud Division, and with the Alaska Workers’ Compensation Board, 3301 Eagle Street, Suite 304, P.O. Box 107019, Anchorage, Alaska  99510-7019.

3. We direct the fraud unit to serve a copy of this Stop Work Order and Interlocutory Decision and Order on both Employer, by hand delivery on the person in charge of the business at the business’ premises, and on its registered agent Curtis Stillwell, by personal service on May 15, 2009, or as soon as possible thereafter.

4. We retain jurisdiction over this issue under our authority to modify our decisions pursuant to AS 23.30.130.  

5. We continue the hearing on the penalty phase of this proceeding.  This matter shall be set on for hearing on the earliest available date following the Division’s identification of all potentially liable parties, and legal notice.

6. Pursuant to AS 23.30.075(b), SCS Lodges, Inc., is liable for all benefits and penalties due under the Alaska Workers’ Compensation Act for any claims or penalties arising during periods in which it was in violation of AS 23.30.075. We retain jurisdiction pursuant to AS 23.30.130 to modify our findings concerning the period of violation of AS 23.30.075.  

7. Employer is subject to the penalties provided in AS 23.30.070 for any claims arising during the period in which it was in violation of AS 23.30.085.  We retain jurisdiction under AS 23.30.130 to modify our findings concerning the period of violation of AS 23.30.075.  

8. Employer is subject to civil penalties under AS 23.30.080(f) for the periods in which it was uninsured.   We retain jurisdiction under AS 23.30.130 to modify our findings concerning the period of violation of AS 23.30.075.  

9. If Employer is permitted to restart operations, it shall maintain workers’ compensation insurance coverage of any employees, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.

10. We direct the Division to monitor Employer for insurance coverage compliance for a period of two years upon any restart of operations.

11. Employer is hereby noticed that if it fails to comply with this stop order, the Board shall, in addition to any other penalties which the Board may assess on failure to insure issues, assess a civil penalty of $1,000.00 per day, after notice and an opportunity for Employer to be heard.  This additional penalty is a mandatory penalty and not within the Board’s discretion to modify or reduce.

Dated at Anchorage, Alaska on May 15, 2009.





ALASKA WORKERS’ COMPENSATION BOARD






William J. Soule, Designated Chairperson






Linda Hutchings, Member






__________________________________






Tony Hansen, Member

EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  The Board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Stop Work Order and Interlocutory Decision and Order in the matter of In Re Curtis Stillwell d/b/a  SCS LODGES, INC. uninsured employer / respondent; Case No. 700002340; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on May 15, 2009.






Jessica Sparks, Clerk
�











� See Hearing Notice dated March 23, 2009 showing regular mail service on Employer SCS Lodges, Inc., and certified mail service on Curtis Stillwell.


� See Uninsured Employer Investigation Summary undated, but prepared for the April 22, 2009 hearing.


� Id. at 1.


� Id.


� Id.


� Id. at 2.


� Id. at 2.


� Id. at 3.


� Id.


� Id.


� Id. at 4.


� No oral stop work order issued because there was no Employer representative present to hear it, so it would have availed nothing.


� See April 23, 2009 e-mail from Christine Christensen.  


� See letter from William J. Soule to the parties dated May 11, 2009.  
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