JOHN H. LINDEKUGEL  v. GEORGE W. EASLEY CO.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	ESTATE OF JOHN H. LINDEKUGEL,  

                                                   Employee, 

                                                     Applicant,

                                                   v. 

GEORGE W. EASLEY CO.,

                                                  Employer,

                                                   and 

PROVIDENCE WASHINGTON 

INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  198101012
AWCB Decision No.  09-0096
Filed with AWCB Anchorage, Alaska

on May 18, 2009


We heard the claim of the employee John Lindekugel’s estate (“estate”) for a supplementary order of default, penalties, interest, attorney fees, and legal costs in Anchorage, Alaska, on
February 27, 2009.  Attorney Michael Flanigan represented the estate.  Attorney Patricia Zobel represented the employer and its insurer (“employer”).  We kept the record open for the parties to consider additional discovery, and to file closing briefs by March 26, 2009.
On April 17, 2009, the employer filed a March 3, 2009 letter from the office of the Alaska Attorney General, indicating the state was not asserting a lien for Medicaid benefits.
  The parties confirmed the estate would not be filing an affidavit of attorney fees for his current attorney on
May 8, 2009, and May 12, 2009.  We closed the record when we met on May 12, 2009.

ISSUES

1.
Shall we issue a supplementary order of default, under AS 23.30.170, on any unpaid balance of our awards of benefits to the estate?

2.
Is the estate entitled to interest on any unpaid balance of our awards of benefits?

3.
Is the estate entitled to a penalty, under AS 23.30.155(f), on any unpaid balance of our awards of benefits?

4.
Is the estate entitled to additional attorney fees and legal costs, under AS 23.30.145, for the services of his former attorney, William Soule?

5.
Is the estate entitled to attorney fees and legal costs, under AS 23.30.145, for the services of his attorney, Michael Flanigan?

SUMMARY OF RELEVANT EVIDENCE AND CASE HISTORY
The employee injured his back on August 26, 1976, when he fell from a ladder while working as a carpenter for Fluor Daniel Alaska, Inc.  He again injured his back while employed with this employer, George Easley Co., on October 8, 1981.  The employee filed Applications for Adjustment of Claim against both employers.  This decision addresses the employee’s claim against the employer concerning the October 8, 1981 injury.  This claim has been through decades of litigation and the documentary record now fills seven bankers’ boxes.  We briefly review the history of the employee’s claim, as follows:

After the 1976 injury, Fluor provided temporary total disability (“TTD”) benefits, and the employee underwent a cervical surgery and two back surgeries.  Thereafter, Fluor settled the employee’s claim in a compromise and release (“C&R”) settlement agreement, approved by us on May 21, 1979.  In the C&R the employee waived all claims for benefits against Fluor, except for medical benefits, in exchange for $225,000.00.

Subsequently, the employee left Alaska and moved to Montana.  He applied for and received Social Security Administration (“SSA”) disability benefits. In March 1981, the SSA determined the employee was no longer disabled, and terminated his SSA disability benefits.  

The employee returned to Alaska where he was still a member of the Carpenter’s Union Local 1281, and the union dispatched him to work for employer.  While working on October 8, 1981, the employee was carrying a 75-pound 4’ x 8’ sheet of 3/4-inch plywood when he stepped on a loose piece of conduit tubing and fell down, injuring his back again.  He was never able to work after that injury.  The employer initially provided some medical care, but controverted the claim on October 29, 1981.  The employee eventually filed a claim for benefits against the employer, and Fluor was also joined in the action.  

The employee was treated by Edward Voke, M.D., who performed an L‑5 laminectomy on February 2, 1982, followed on February 17, 1982, by a bilateral Watkin's fusion, L4 to the sacrum.  The employee underwent 18 additional surgical surgeries for his spine condition and its complications.

In a January 13, 1982 deposition, Dr. Voke testified that after treating the employee for his 1976 injury, he felt the employee was permanently and totally disabled from work
.  He asserted that the employee's October 1981 injury "reexacerbated [an] existing condition and . . . his original problem has prevailed and . . . nothing substantially happened as a result of this injury . . . ."
  He believed there had been no change in the employee's condition.
  However, in a medical report dated January 26, 1984, Dr. Voke indicated the employee’s 1981 injury was an aggravation of the 1976 injury.  The employer again denied the employee’s benefits in a Controversion Notice dated 
March 11, 1992.

In a subsequent deposition on September 9, 1992, Dr. Voke acknowledged he did not know of the employee’s medical condition for the period 1979 to 1981.
  Dr. Voke testified the 1981 injury did not change the employee's condition, it simply drove the employee to seek attention at Dr. Voke's office.
  Dr. Voke also acknowledged he would have released the employee to return to work after his sixth successful day working for Easley.

In a third deposition taken on January 31, 1995, Dr Voke testified the 1981 accident did not result in a new, detectable injury.
  He felt the 1981 accident "aggravated" the 1981 [sic] injury.
  He said the employee could conceivably recover yet again, return to work, and be permanently totally disabled for a third time, but that would be "ridiculous".
  Dr. Voke believed that once permanently totally disabled, a worker cannot become "un-permanently" totally disabled.
  He believed the employee was a "time bomb" when he tried to return to work in 1981.

After the third deposition, Dr. Voke signed an affidavit dated December 21, 1999.  In the affidavit, Dr. Voke referred to having read the Alaska Supreme Court’s 1999 decision on this case, in which the court ruled an injured worker can be permanently totally disabled more than one time.  He noted the medical reports show the employee had improved significantly by 1981.  He affied he had not seen all of the employee’s medical records at the time he gave his earlier opinions concerning the significance of the 1981 injury.  He affied the employee suffered a significant worsening of his medical condition and disability as a result of the 1981 accident.

In his fourth deposition on March 14, 2000, Dr. Voke testified, from reviewing the evidence, it appears the employee did recuperate and improve somewhat before he returned to work in 1981.
  He testified the employee did not suffer a new injury in 1981, but aggravated his 1976 injury.
  He testified the employee did get worse after the 1981 injury.
  Dr. Voke testified the employee should never have been released to work after the 1976 injury.

On September 7, 2000, we considered the joined claims under the last injurious exposure rule, as directed by the Court.  In our September 28, 2000 decision and order on remand,
 we found the employer liable under the last injurious exposure rule. We found overwhelming evidence in the medical record to raise the presumption of compensability against the employer, and found:

Easley argues the testimony of Dr. Voke rebuts the presumption of compensability.  The employee and Fluor argue Dr. Voke’s testimony does not rebut the presumption, but supports it. 

We find Dr. Voke’s expression of opinion changed somewhat over time, and the wording of his opinions did not always fit neatly within the legal framework for deciding last injurious exposure cases in Alaska.  Nevertheless, we find that in his affidavit, Dr. Voke clearly recognized the employee’s injury at Easley as a substantial factor aggravating and accelerating the employee’s disability and need for additional treatment.  Nowhere in Dr. Voke’s testimony or records can we find affirmative evidence showing that the employee’s 1981 injury at Easley did not cause work‑related disability, or evidence eliminating all reasonable possibilities that the disability is work‑related.   Nowhere else in the record of this case can we find substantial evidence, meeting the standards laid out by the court in DeYonge, rebutting the presumption of compensability against Easley.  We must conclude the presumption has not been rebutted, and Easley is liable for workers’ compensation benefits to the employee under the last injurious exposure rule.
 

We found the employer liable for all benefits due the employee after October 8, 1981.  We ordered Easley to pay PTD at benefits in the amount of $357.00 per week, medical benefits and related transportation, and interest.  We also ordered Easley to pay the employee $59,475.00 in attorney fees under AS 23.30.145(b) or statutory minimum fees under AS 23.30.145(a), whichever is greater, and $3,447.32 in legal costs.  

The employer timely appealed our September 28, 2000 decision and order, and filed a motion for a stay on October 12, 2000.  In lieu of the supersedeas bond ordered by the court, the employer filed a corporate guarantee on January 19, 2001, which the Superior Court approved on February 15, 2001, granting the stay.  The employee petitioned for review of that order, and on July 17, 2001, the Alaska Supreme Court vacated the order accepting the guarantee, and remanded it for the posting of surety or rescission.  On July 23, 2001, the Superior Court ordered the posting of a bond by 
August 17, 2001.  The employer posted bond on August 13, 2001, and the Honorable Michael Wolverton approved the bond and ordered the stay.

The employer filed a Petition for Social Security Offset on February 9, 2001; a Petition for Modification and Offset re: Permanent Total Disability Benefits Paid Pursuant to 1979 Settlement on March 20, 2001; and a Petition For Modification and Dismissal on April 4, 2001; all requesting to modify or offset the amounts ordered in our September 28, 2000 decision and order.

We heard the employer’s petitions to modify and offset on August 7, 2001.  In our
August 22, 2001 decision and order,
 we found no basis under AS 23.30.130 on which to modify our September 28, 2000 decision and order.  We found no grounds on which to act in the face of the court's stay and the pending decision of the court.  We additionally found that, if we had a basis on which to proceed, we would deny and dismiss Easley’s petitions on their legal merits.  Accordingly, we declined to act on any of the employer’s three petitions.

The employer appealed our August 22, 2001 decision and order, in addition to its appeal of September 28, 2000 award of benefits to the employee.  On July 22, 2005, In George Easley Co. v. Estate of Lindekugel,
 the Alaska Supreme Court affirmed our September 28, 2000 award of benefits to the employee, and our August 22, 2001 dismissal of the employer’s petitions to modify and offset the award.

Following the Alaska Supreme Court decision, the employer paid benefits awarded in our September 28, 2000 decision.  In a check dated August 3, 2005, the employer paid benefits to the employee’s estate, totaling $942,796.70.
  In a check dated August 3, 2005, the employer paid the estate’s attorney fees and costs totaling $120,248.19.
  

Subsequent to the employee’s death on February 19, 2002, the employee’s wife continued to pursue his claims as the representative of his estate.   On February 13, 2003, the estate filed a Workers’ Compensation Claim for denied medical treatment related to a fall on January 8, 2001.  The employer controverted that claim on March 4, 2003.  On November 18, 2005, the estate filed a Workers’ Compensation Claim for penalties under AS 23.30.155(e) and AS 23.30.155(f), interest, and related benefits.  In a prehearing conference on May 3, 2006, the estate’s claims were set for hearing on September 6, 2006
  The estate identified 71 medical summaries filed between October 20, 1983 and October 11, 2001.
  The estate filed a Fee / Cost Affidavit on August 30, 2006, itemizing 111.2 hours of attorney time from September 8, 2000 through August 30, 2006.  

In the hearing on September 6, 2006, the estate provided a comprehensive identification of the employee’s work-related medical care and prescriptions from the medical record.
  This itemized treatment, providers, dates, and amounts billed, for care related to the employee’s work injury between October 8, 1981 and February 2, 2001.
  This itemization totaled $218,037.54.
  The itemization showed the employee had paid $29,509.63 of the medical bills himself.
  The estate specifically identified $13,686.26 in unreimbursed medical bills paid by the Veterans Administration (“VA”) related to treatment of the employee’s work condition.
  Additionally, the employee’s wife testified the employee’s fall and medical treatment on January 8, 2001, had been caused by his work-related back spasms.  

At the September 6, 2005 hearing, and in its brief, the estate argued it has filed and served the medical records and billings for treatment related to the 1981 work injury, and those bills should be paid or reimbursed.  The estate noted that in our September 28, 2000 decision and order, we found the medical record of several of the employee’s treating physicians raised the presumption of compensability of the estate’s claim, and that the record, as a whole, did not contain substantial evidence to rebut the presumption.  It argued the employer’s continuing controversion of the claim was not supported by any substantial medical evidence after Dr. Voke’s March 4, 2000 affidavit and fourth deposition.  For this reason, the continuing denial of the employee’s benefits was not in good faith, and penalties are due under AS 23.30.155(e), under the Alaska Supreme Court’s rationale in Harp v. Arco Alaska, Inc.

The estate also argued the employer did not obtain a timely or retroactive stay of our September 28, 2006 decision and order awarding benefits. It argued the Superior Court stay was contingent, and the employer failed to comply with the conditions, and so the stay was not in effect when the benefits came due under our award.  Because the employer did not have an effective stay, and because it failed to pay the awarded benefits when they came due, the estate argued a penalty is due under AS 23.30.155(f).   It requested interest, attorney fees, and legal costs.  

At the September 6, 2006 hearing, the employer produced evidence that it had paid $12,502.66 in medical benefits to various providers.  It asserted it had reimbursed the employee $37,328.85 for various out-of-pocket payments, as well as interest.  Paralegal assistant Patrick Carnahan testified concerning 95 hours he spent attempting to locate the employee’s medical providers and identify medical bills due.  He identified the providers paid, but noted that several providers were retired (and without billing records), unlocatable, or deceased, and payments could not be made.  The employer produced two Medicare lien settlement offer letters,
 indicating the employer repaid Medicare $57,287.46.  

At the hearing, and in its brief, the employer argued that under the Court’s rationale in Harp when an employer controverts in reliance on responsible medical opinion or conflicting medical opinion, the employer is protected from a penalty.  Although Dr. Voke’s testimony changed over time, it argued Dr. Voke’s opinion in 1982 was substantial evidence to support the controversion, and no penalty can be imposed under AS 23.30.155(e).  It additionally argued the AS 23.30.155(e) penalty should have been raised by the employee in the 2000 hearing.  

The employer argued it timely requested a stay, which was granted initially, and finally modified by the unconditional stay of September 24, 2001, should apply nunc pro tunc, to the timely request.  It also argued we recognized the effectiveness of the stay in our March 5, 2001 decision and order refusing to award attorney fees.  Therefore, it argued, no penalties should be awarded under 
AS 23.30.155(f).

The employer argued the estate failed to adequately enumerate the medical costs claimed.  It argued the estate has the burden to produce the medical bills and some evidence linking the bills to the work injury.  In the absence of specific, unpaid medical bills, it argued we should decline to award additional benefits under AS 23.30.095(a).  It asserted it has paid the medical bills for the employee’s January 8, 2001 slip and fall, and is no longer disputing that issue.  It argued the estate’s claims should be dismissed.

The employer asserted it had inadvertently paid out $13,030.89 in attorney fees to the estate, in excess of what the estate had actually accrued as statutory minimum attorney fees under 
AS 23.30.145(a).  The employer argued this amount is a credit against any additional fees that might be awarded.

In our October 6, 2006 decision and order we found our September 28, 2000 award of medical benefits was affirmed by the Alaska Supreme Court on July 22, 2005.  We additionally reviewed the medical records since our September 7, 2000 hearing, and we found those records are all linked in a substantial way to the employee’s 1981 work injury.  Based on our review of the record, we found no substantial evidence indicating the medical treatment was not reasonable and related to the 1981 work injury, and awarded $218,037.54 in medical benefits.
  

Because Dr. Voke’s original opinion was based on a rationale that was rejected by the Alaska Supreme Court in 1999, we found the employer no longer had substantial evidence on which to base a continuing denial and controversion of the employee’s benefits.  We concluded the employer’s controversion was not supported by substantial evidence after Dr. Voke’s 
December 21, 1999 affidavit, and the controversion after that date was not maintained in good faith.  Under the Court’s rationale in Harp, we found the employer’s controversion no longer protected the employer from penalties under AS 23.30.155(e) after that date.  We awarded the estate a penalty under AS 23.30.155(e), for all benefits not timely paid following December 21, 1999.

We found the Superior Court granted the employer’s requested stay on past benefits, but ordered the payment of ongoing benefits in an order on November 13, 2000.  Although the bonding question was in flux through the permutations of the various judicial orders, we found this stay was never rescinded until the employer posted the supersedeas bond on August 13, 2001, completing the court’s requirements.  We found the court’s stay partially granted the employer’s request, that is, it issued an order to prevent the past benefits from becoming due, pending resolution of the appeal.  We found the court’s order was retroactive, nunc pro tunc,
 to the date of the filing of the motion for stay.  We found the stay of the past benefits awarded in our September 28, 2000 decision and order was retroactively applied by the court to 
October 12, 2000, preventing penalties from accruing under AS 23.30.155(f).

We noted our regulation at 8 AAC 45.142 required the payment of interest as provided at 
AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.
  We also found the estate was entitled to an award of statutory minimum attorney fees on the benefits awarded in that decision.  We also noted that the employer may deduct any fees already paid on those benefits, and any overpaid fees under AS 23.30.145(a).  We noted the estate’s counsel would have been entitled to the statutory minimum fees automatically, based on his efforts leading to our September 28, 2000 decision and order.  The estate retained its attorney to pursue additional benefits awarded in this decision and order, and we concluded the attorney was entitled to an additional, reasonable fee under AS 23.30.145(b), and awarded an additional attorney fee of $23,567.50 under AS 23.30.145(b), as well as legal costs totaling $417.73.
  

Following our October 6, 2006 decision, the employer paid the estate $43,607.51 in penalties on the medical benefits in a check dated October 18, 2006.
  The employer also paid interest on medical benefits in a second check dated October 18, 2006, totaling $70,829.96.
  In a check dated October 19, 2006, the employer paid the estate’s attorney fees and costs totaling $27,188.87.
  

On October 20, 2006, the estate filed a Petition for Rehearing and Modification & Petition for Reconsideration under AS 23.30.130 and AS 44.62.540 concerning our October 6, 2006 decision and order, asserting we made mistakes of fact and law.
   In the petition, the estate argued we mistook the opinion of Dr. Voke in our decision on page 4, final paragraph, when we noted he believed the employee’s 1981 accident aggravated the “1981” injury, instead of the “1976” injury.
  The petition also asserts we misquoted the regulation in effect in 1981 to have required the payment of interest at the rate of “10” percent per annum, instead of “10.5” percent.
  The estate petitioned us to rehear and modify those errors under AS 23.30.130.
  

In the petition, the estate also asserted we misstated the law reflected in AS 23.30.155(f) on page 15 of our decision when indicated a penalty would be due on benefits not paid within 14 days after becoming due, unless a ‘motion for a stay is filed.”  The estate argued the penalty would be due unless the employer obtained a stay within 14 days, or else obtained a stay which was applied nunc pro tunc by court order.
  The estate argued we should assess a penalty under 
AS 23.30155(f).  The petition also requested clarification of footnote 67, on page 18 of our decision, which observed the employer could deduct attorney fees already paid under 
AS 23.30.145(a), or overpaid, on the awarded benefits.  The estate requested that we make factual findings, so that issue could be critically reviewed and appealed by either party, if necessary; or that we would simply eliminate the footnote altogether.
  The employer requested that we reconsider our decision on these two points, under AS 44.62.540.
 

We granted a partial reconsideration of our October 6, 2006 decision in an interlocutory order, AWCB Decision No. 06-0295 (November 3, 2006).  In the November 3, 2006 interlocutory decision and order, we found Dr. Voke testified in his third deposition taken on January 31, 1995, that the employee’s 1981 accident aggravated his 1976 injury.  We ordered the employer to pay the estate interest at the rate of 10.5 percent per annum, in accord with AS 45.45.010, on all unpaid benefits awarded, from the dates on which those benefits were due.  We granted reconsideration of AWCB Decision No. 06-0273 (October 6, 2006), retaining jurisdiction concerning the estate’s petition for penalties under AS 23.30.155(f) and for clarification attorney fees and legal costs under AS 23.30.145(a).  

Following our November 3, 2006 decision, the employer paid the estate $3,541.50 in additional interest in a check dated November 8, 2006.
  In a check dated November 6, 2006, the employer paid the estate’s attorney additional fees and an associated penalty totaling $8,499.60.
  In a check dated November 8, 2006, the employer paid the estate’s attorney interest on fees totaling $411.63.
    

Following our November 3, 2006 interlocutory order, the employer filed an Opposition to the Petition for Reconsideration on November 6, 2006.
  The employer agreed to the correction of the statutory interest rate, and to the correction of the recitation of the deposition testimony of Dr. Voke.
  However, the employer asserted the estate provided no new case law or arguments on which to reconsider our denial of penalties under AS 23.30.155(f).
  It argued we should not permit the estate to retry its claim on that point.
  It asserted the Alaska Supreme Court had affirmed the stay, upon conditions, in its consideration of that matter in the petition for review.
  The employer argued the estate’s attempt to address penalties under AS 23.30.155(f) separate from the stay is an attempt at impermissible claim splitting, which must be barred as waived.

In the Opposition, the employer also asserted the estate should not be awarded both statutory minimum attorney fees under AS 23.30.145(a) and actual fees under AS 23.30.145(b).
  It argued the two subsections are incompatible, and ordering fees under both would be “fee stacking.”
  It argued the estate was paid at an inflated fee of $300.00 [sic] per hour,
 which should cover the contingency nature of representing the estate.
  It also argued the estate prevailed on only certain of his claims, and so should not recover all of his claimed fees.
  

The employer asserted it ultimately paid $1,036,199.82 in benefits to the employee or his estate based on our September 28, 2000 decision and order, AWCB Decision No. 00-0204.
  It asserted we found the estate entitled to $218,037.54 in medical and related benefits in our October 6, 2006 decision and order, AWCB Decision No. 06-0273, $118,737.79 of which had not yet been paid.
  It asserted it additionally paid $43,607.51 in penalties and $70,829.96 in interest based on our October 6, 2006 award.
  The employer asserted it paid $159,123.19 in attorney fees and costs as of August 3, 2005.
  Of this amount, $38,875.00 was in anticipation of an award by the Superior Court, and $3,447.32 of the amount was for costs we awarded.
  The employer asserted it subsequently sent checks for attorney fees and costs in the amounts of $27,188.87 and $7,083.00, plus late payment penalties.
  The employer argued these fee payments should cover the statutory minimum attorney fees, as well as the $23,567.50 in itemized attorney fees and costs awarded in our October 6, 2006 decision.
  Therefore, it argued, the estate is entitled to no additional attorney fees or costs.
  

The estate filed a Reply on November 14, 2006, arguing that we used the wrong legal standard when we indicated a penalty under AS 23.30.155(f) would be due “unless a motion for stay was filed” within 14 days of the award of benefits.
  The estate argued this is a new legal issue and reconsideration is in order.
  It argued the Superior Court stay was not issued until long after our award, and that a stay was never made retroactive by the courts.
  The estate argued the employer has failed to show proof of its claimed overpayment of attorney fees.  The estate requested us to review the record and independently determine any specific overpayment of fees, or else decline to grant an offset to the employer for the awarded fees.
  

The estate additionally argued we failed to consider the September 9, 2006 Supplemental Affidavit of Fees & Costs, which documented work after the August 30, 2006 affidavit, and itemized an additional $5,650.00 in attorney fees and $382.50 in legal costs.
  The estate also filed a Second Supplemental Affidavit of Fees & Costs, which itemized an additional $2,700.00 in attorney fees and $11.83 in legal costs related to work performed from October 11, 2006 through November 14, 2006,
 and requested we award the fees and costs itemized in these affidavits. 

In our December 5, 2006 decision, AWCB Decision No. 06-0321 (December 5, 2006), we granted partial reconsideration, denied the estate’s petition for penalties under AS 23.30.155(f), and retained jurisdiction to modify the award of fees and costs under AS 23.30.130.  We referred the parties to Board Designee Kristi Donovan for a prehearing conference to arrange a stipulation between the parties concerning the amount of benefits and attorney fees paid, or to set an oral hearing or a hearing on the briefs on any disputes over the attorney fees and costs due.
  

The parties entered into an extended period of attempted mediation.  However, the mediation was not successful.
The estate filed a Workers’ Compensation Claim, dated March 27, 2007, requesting a Supplementary Order of Default under AS 23.30.170 on benefits that we awarded, but the estate alleged the employer failed to pay.  The estate also requested a penalty under AS 23.30.155(f) and interest on the amounts alleged in default, attorney fees and legal costs for a supplemental affidavit of attorney fee’s dated September 9, 2006, and attorney fees and costs for securing the claimed benefits.
  

In a check dated April 5, 2007, the employer paid the estate $14,180.04 as a late payment penalty on awarded penalties.
  In a second check dated April 5, 2007, the employer paid the estate $70,900.20 as a penalty under our October 6, 2006 decision.
  In a third check dated April 5, 2007, the employer paid the estate’s attorney fees on a late payment penalty, totaling $1,418.
  In a fourth check dated April 5, 2007, the employer paid the estate’s attorney fees on indemnity benefits awarded in our October 6, 2006 decision, in the amount of $7,090.02.
    

The estate’s former attorney withdrew from representing the estate on September 17, 2008,
 and its present attorney entered an appearance on behalf of the estate by filing a substitution of counsel.  The estate filed an additional Workers’ Compensation Claim, dated November 6, 2008, amending the March 27, 2007 claim by setting out in detail the amounts claimed effective February 19, 2009,
 and by adding a claim for attorney fees and costs for its present attorney.
  We heard the estate’s 2007 and 2008 claims on February 27, 2009.

In the hearing on February 27, 2009, Gayle Soule testified she had worked on the employee’s case as a paralegal since 1993.  She testified concerning tables of benefit calculations she prepared, attached as Tables 1-14 and Exhibits A through EE to the estate’s hearing brief.  She testified the employee, at a compensation rate of $357 per week, was entitled to $353,736 in PTD benefits between his October 8, 1981 injury and our September 28, 2000 decision awarding those benefits; and she testified the interest on those benefits, at 10.5 percent, totaled $351,481.75 as of the date of the September 28, 2000 decision.  She testified the employee had $30,818.35 in out-of-pocket medical costs by that date, yielding $27,145.68 in interest, and $4,346.47 in medical transportation costs, yielding $6,529.02 in interest.  Her calculations showed the medical benefits payable to third parties as of September 28, 2000 decision totaled $185,528.81, yielding $131,228.15 in interest.  Her calculations showed the combined medical benefits awarded in our September 28, 2000 decision totaled $216,124.38.  She testified the employer paid the estate $70,829.96 in interest for the medical benefits either unpaid or paid on his behalf by other insurers or government programs, in a check dated October 18, 2006.  She testified his PTD benefits were paid from September 28, 2000 through his demise on February 19, 2002, totaling $25,953.90.  

Ms. Soule’s calculations indicated $1,667.89 in third party medical bills and $245.27 in out-of-pocket medical bills were accumulated by the employee for his medical benefits following September 28, 2000, and these benefits were awarded in our October 6, 2006 decision.  She calculated $977.72 in interest on the third party medical bills, and $145.75 in interest on out-of-pocket medical bills.  Ms. Soule calculated $578,956.92 in “post award” interest, from September 28, 2000 through October 6, 2006, on the total amount awarded in our September 28, 2000 decision.  She calculated the AS 23.30.155(e) penalty awarded in our October 6, 2006 decision as $218,162.85.  Totaling these and miscellaneous awards, she calculated a total of $798,488.51 due under our October 6, 2006 decision.  

Ms. Soule testified the award of benefits to the employee and estate from our decisions total $1,729,727.86.  She testified the employer paid a total of $1,169,468.91,
 leaving $560,258.95 in default.  She testified the interest on this defaulted amount now totals $159,138.42.  She testified a penalty awarded on the defaulted amount under AS 23.30.155(f) is $112,051.79.  She testified the total amount unpaid to the employee or his estate would be $831,449.16.

Ms. Soule testified the employee and his estate were awarded a total of $301,638.39 in attorney fees and costs in the September 28, 2000 and October 6, 2006 decisions, and the employer paid a total of $164,856.31,
 leaving $136,782.08 in attorney fees and legal costs in default.  She testified the accumulated interest on outstanding fees and costs now totals $34,276.25.  

At the hearing, Francis Gallela testified he has worked as an economist since the 1970s, and has been called as an economic witness in numerous cases.  He testified interest should be understood as “rent” for the use of money.  He testified repayment draws down interest first, reducing principal only after the interest is fully repaid.  He testified that in legal proceedings, interest is divided into pre-judgment interest and post-judgment interest: simple interest is calculated on the amount in dispute until there is an award, then the various elements of the award lose their identity, and simple interest is calculated on the entire amount of the award.  

Claims Manager for the insurer, Amy Watts, testified she adjusted the employee and his estate’s claim.  She testified the employer paid $354,501 in PTD benefits to the employee for the period from his injury until February 19, 2002, $531,369.21 interest on the PTD benefits, $37,328.85 out-of-pocket medical and travel reimbursement, and $19,597.64 interest on that reimbursement.  These payments are reflected in a check dated August 3, 2005.
  She testified that, because some PTD benefits had already been paid before the September 28, 2000 decision, the PTD benefits which should have been paid under that decision totaled $939,325.49, and the interest on PTD benefits should have been $530,397, and consequently the employer had overpaid the employee $3,514.21.  

Ms. Watts testified that in response to the October 6, 2006 decision, in a check dated October 18, 2006, the employer paid a $43,607.51 penalty on medical benefits under AS 23.30.155(e).
  The employer also paid $70,900.02 in penalty on PTD benefits under AS 23.30.155(e) and $14,180.04 in penalty under AS 23.30155(f) for late payment, in two checks dated April 5, 2007.
  She testified the employer paid the estate $74,371.46 interest on medical benefits awarded to medical providers or other insurers in the October 6, 2006 decision.  However, she asserted that this payment to the estate was legally an error, and should be regarded as an overpayment.
  

Ms. Watts testified we awarded the estate direct payments totaling $1,068,013.27, payment of medical bills to providers totaling $218,037.54, and $157,431.47 interest for the medical benefit payment awarded to the providers.  She testified the employer paid the estate’s attorney a total of $159,573.26 in fees, and $3,865.05 in legal costs.

Patrick Carnahan, paralegal assistant to the employer’s attorney, testified he spent approximately 130 hours attempting to locate the employee’s medical providers and to pay the awarded medical benefits since 2006.  He testified in detail concerning a chart he prepared of his contact attempts, successful contacts, and payments, attached to the employer’s brief as Exhibit 21.  He testified $153,689.27 in medical bills remained unpaid as of January 2009.
  He testified that many of the medical providers were deceased, no longer were in business, or had no account records upon which to accept payment.
  After deducting the medical bills that could not be paid for the reasons asserted above, he testified only five medical bills, totaling $357.70 remain unresolved.
  On cross-examination, Mr. Carnahan testified he had no formal training in resolving outstanding payments.  He testified he did use Equifax or the other credit agencies, that he did not attempt to track credit card payments, that he did not attempt to track business licenses, and that he did not attempt to track physicians through their colleagues.  He testified it was his understanding that Medicaid does not collect interest when it seeks reimbursement.  

Certified public accountant Kevin Van Nortwick, of Mikunda, Couttrell & Co., testified he prepared a report dated February 25, 2009 for the employer, calculating benefits due and paid to the employee.
  He testified, and noted in his report, that he relied on our Bulletin 89-07 (November 21, 1989) to prepare his calculations.  He noted the employer paid $3,750 in PTD benefits on December 5, 2000, for the period September 28, 2000 through December 5, 2000, then PTD benefits of $714 biweekly through February 20, 2002, the date of the employee’s death.  After the Alaska Supreme Court affirmed the award of benefits, the employer paid PTD benefits on August 3, 2005, for the period October 30, 1981 through November 13, 2000, totaling $354,501.  On that date the employer paid simple interest on the PTD benefits for that period, totaling $531,369.21; yielding a total payment on August 3, 2005, of $885,870.21.  Mr. Van Northwick’s calculations, following our 1989 Bulletin and applying 10.5 percent simple interest, resulted in $352,002 in PTD benefits for the period October 30, 1981 through November 13, 2000, and $530,397 in interest, for a total of $882,399.  Based on his calculations, he noted the employer had overpaid that period of benefits by $3,471.21.  Mr. Van Northwick indicated the estate’s post-award calculations were in error because they attempted to apply simple interest to the full amount of the award, including the awarded simple interest, resulting in compound interest. 

In the hearing on February 27, 2009, and in its briefs, the estate noted that no statute or regulation governed interest on our awards at the time of the employee’s injury, and argued the rationale as articulated by the Alaska Supreme Court case law in Land & Marine Rental Co. v. Rawls
 and Moretz v. O’Neill Investigation
 governed the issue, because Rawls and Moretz were decided while the employee’s claim was pending.  It also noted that our Bulletin 89-07 (November 21, 1989) applies Rawls retroactively.  In Moretz the Court awarded interest under AS 45.45.010 to the employee for medical bills paid by Blue Cross health insurance.  Based on this, the estate requested interest on all benefits awarded, including medical costs due medical providers.  The estate noted we have recognized in our decisions that post-award interest accrues on the entire amount of our awards, including awarded interest, if those awards are not paid when due.  The estate cited several of our decisions in Walker v. Amso’s Carpets and Interiors
 for this proposition.  The estate additionally noted the Alaska Supreme Court affirmed post-award interest on the entire amount of an award (which included pre-award interest) in its decision in Circle De Lumber v. Humphrey.
    

The estate argued its claims are not subject to the employer’s defenses related to the judicial doctrines of “claim-splitting” or “claim preclusion” because our October 6, 2006, November 3, 2006, and December 5, 2006 decisions were reopened by our grant of reconsideration, and these claims are all pending a final decision.  Additionally, it would be inequitable to apply this doctrine to a case where the employer had a duty to adjust the claim in good faith, as awarded, but failed to do so.  The estate argued the employee and the estate have diligently and continuously pursued these claims for decades, against delay and resistance from the employer.  It noted the employer requested mediation, resulting in approximately a year’s delay in resolving the claims.  It argued that his default request should not even be regarded as a new claim, but as a collection effort, timely pursued in the face of the employer’s refusal to pay the full benefits awarded. 

The estate noted the employer paid $70,829.96 in interest on medical benefits to the employee on October 18, 2006.  The estate did not raise the issue of entitlement to that interest until recently, because the employee had initially been paid the interest.  The estate also argued the employer’s efforts to pay the past due medical benefits had been only token attempts and half-hearted, and those efforts cannot be expected to be more diligent as long as the employer can avoid penalties and interest.  

The estate argued that based on the documentary record and Ms. Soule’s calculations, our September 28, 2000 decision awarded the employee a total of $1,116,768.16, which included third party medical bills due and pre-award interest on all benefits awarded, and awarded the employee’s attorney $111,826.82 in attorney fees and $3,447.32 in legal costs.  The employer argued that based on the documentary record and Ms. Soule’s calculations, our October 6, 2006 decision awarded the estate a total of $798,488.51, which included the employee’s out-of-pocket medical bills following the September 28, 2000 decision, pre-award interest on all medical costs incurred after that decision, a 20 percent AS 23.30.155(e) penalty on the entire September 28, 2000 award of past benefits, and post-award interest (totaling $578,956.92) for the late payment of the amounts awarded in the September 28, 2000 decision.  The estate asserted the total awarded in our decisions to the employee or his estate was $1,729,727.86, and to his attorney was $301,638.39.

The estate argued we should find the employer in default $1,729,727.86 to the estate and $301,638.39 to its former attorney.  The estate requested us to issue a default order, under 
AS 23.30.170, concerning those amounts.  Because the amounts still due under our decisions are long past their statutory due dates, it argued we should assess a 20 percent penalty on those amounts, under AS 23.30.155(f), as it read at the time of the employee’s injury.  The estate argued the penalty would be $112,051.79 to the estate, and $30,840.26 to the attorney.  The estate argued interest on the defaulted amounts should be awarded: $159,138.42 to the estate, and $34,276.25 to the attorney.  Estate argued statutory attorney fees under AS 23.30.145(a) are due on the total amounts awarded in this decision, resulting in statutory fees of $83,144.92 to the estate and $20,189.77 for the awards to his attorney.  It argued the estate’s former attorney is due an additional $175.73 in legal costs.  Based on rationale provided above, the estate argued it is entitled to a total of $831,449.16, and its former attorney is due fees and costs totaling $305,408.28.  

The estate additionally argued that in our award of attorney fees under AS 23.30.145(b) in our October 6, 2006 decision, we failed to consider the September 9, 2006 Supplemental Affidavit of Fees & Costs, which documented work after the August 30, 2006 affidavit, and itemized an additional $5,650.00 in attorney fees and $382.50 in legal costs.
  The estate requested we award the fees and costs itemized in that affidavit, under AS 23.30.145(b).
  

In its hearing brief, the estate also argued the estate’s current attorney is due attorney fees and legal costs under AS 23.30.145.  In the brief, it argued these fees and costs should be awarded as itemized in an affidavit of attorney fees by that attorney.
  In the hearing the estate argued attorney fees should be awarded to the current attorney under AS 23.30.145(a).  

In the Claimant’s Final Closing Brief, the estate additionally agued the employer is resisting paying interest despite the Alaska Supreme Court’s controlling decision in Humphrey.  Because the employer has no legal basis for this resistance, the estate argued we should assess a 20 percent penalty on all unpaid interest, under former AS 23.30.155(e).  

In the hearing on February 27, 2009, and in its briefs, the employer argued the estate’s claims are all barred by the judicial doctrine against “claim splitting,”
 applied to workers’ compensation by the Alaska Supreme Court in Robertson v. American Mechanical, Inc.
  The employer asserted the doctrine bars a new claim if there has been a prior judgment on the merits by a court of competent jurisdiction, and both proceedings involve the same cause of action and the same parties. The employer cited two of our decisions applying the doctrine of claim splitting to bar additional claims.
  The employer argued all the criteria are met in the instant case: There have been two decisions on the merits of the claims, on September 28, 2000 and on October 6, 2006, both awarding penalties, interest, and attorney fees.  These decisions were rendered by the adjudicating authority of competent jurisdiction, the Board, and these decisions arise out of the same injury, facts, and parties as the new claims now being addressed by the estate.  It argued the estate’s claims should have been litigated and decided over three years ago.  It argued the claims should be dismissed.

The employer argued the estate’s claim for interest on previously awarded interest is an attempt to receive compound interest, which is not permissible under Alaska law.  The Alaska Supreme Court in Thompson v. Gregory
 construed AS 45.45.010 to be limited to providing simple interest.  Citing Alyeska Pipeline Service Co. v. Anderson,
 in which the Alaska Supreme Court reversed a Superior Court decision compounding interest, the employer argued the Court specifically rejected the theory advanced by the estate.  It argued we must deny the estate’s claim for interest compounded on interest awarded in an earlier decision.

The employer argued that the estate’s claim for a penalty on the disputed interest is barred because that claim was timely controverted under AS 23.30.155.  It asserted the estate raised the penalty claim in its November 6, 2008 amended Workers’ Compensation Claim, but the employer denied this claim in a Controversion Notice on November 26, 2008.

The employer argued our October 6, 2006, November 3, 2006, and December 5, 2006 decisions cited the correct provision of the regulations concerning interest, 8 AAC 45.142, and no modification of those decisions should be granted.  It argued our September 28, 2000 decision cited this regulation; that decision was not appealed by the employee, and it should be regarded as the law of the case.  It argued that the estate’s request for modification under AS 23.30.130 cannot be granted in any event, because the estate is alleging a mistake of law, but AS 23.30.130 applies only to a mistake of fact.  The employer also argued that 8 AAC 45.142 is the applicable section because it is simply procedural, explaining in more detail how the interest is paid, and it should be applied retroactively.  It argued any interest on medical payments due to health care providers should be paid to the providers, not to the estate.  

It also argued it mistakenly paid $70,829.96 interest on medical benefits to the estate on October 18, 2006.  Even if we should award interest to the estate based on the award of medical benefit payments to third-party providers, the estate has already received roughly what would be due.

The employer argued the request for default under ASD 23.30.170 is not timely.  It noted that a default order under AS 23.30.170 must be made within one year after default.  It argued the estate did not request a default order until its claim of March 27, 2007, claiming a default arising from the Alaska Supreme Court decision, and the employer’s payment of benefits, in 2005.  Also, it argued interest cannot be awarded on interest because it was not “compensation” under the Alaska Workers’ Compensation Act in 1981.

The employer argued the estate cannot be awarded additional attorney fees based on any overlooked supplemental fee affidavits, under AS 23.30.145(b), because the employee and his estate have already been awarded attorney fees under AS 23.30.145(a).  It argued the Alaska Supreme Court decision in Harnish Group, Inc. v. Moore,
 held that attorney fees under AS 23.30.145(a) and AS 23.30.145(b) are mutually exclusive.  It also argued that fees are payable under AS 23.30.145 only for benefits awarded “under this chapter,” but that interest in 1981 was awardable under AS 45.45.010, not under the Alaska Workers’ Compensation Act.

The employer also argued the estate failed to prosecute its claim.  Citing courts from other jurisdictions, it argued this should stop the running of any possible interest.  It argued the employer paid most of the benefits in August 2005, but the estate has been dilatory in bringing its interest claims, and that it should not benefit from his delay.  It noted the Alaska Supreme Court in Wausau Insurance Companies v. Van Biene
 held that we could invoke equitable remedies, and the employer requested that we bar the claim for interest by laches as a remedy for the estate’s unreasonable and unfair delay, to prevent undue prejudice to the defendant employer. 

The employer argued the testimony and report of Mr. Van Nortwick shows the employee, his estate, and his attorney have been fully paid the benefits awarded in our decisions.  It requested we deny and dismiss the instant claims and provide finality to this litigation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
ARE BENEFITS BARRED UNDER THE DOCTRINE AGAINST CLAIM SPLITTING?

In Robertson v. American Mechanical, Inc.,
 the Alaska Supreme Court held that the legal principal of res judicata as a bar to claim-splitting, or claim preclusion, applies to workers’ compensation cases, but that it is not applied as rigidly in administrative proceedings as in judicial proceedings.
  Res judicata can be applied in the contest of “claim-splitting” to bar a subsequent proceeding between the same parties asserting the same claims when those claims were, or could have been, decided in the first proceeding.
  A bar to claim-splitting requires (1) a previous final judgment on the merits of the issues (2) by a court (or adjudicator) of competent jurisdiction based on a previous proceeding involving the same cause of action and the same parties or their privies.
     Recently, in Seybert v. Cominco Alaska Exploration,
 the Court clarified that res judicata or claim splitting does not bar administrative proceedings while in the process of appeal or remand, or while in the course of proceedings on the action in the absence of final determination on the issues.

As noted by the Court above, res judicata is applied more flexibly to our proceeding than to a suit before the courts, because our proceedings involve a relatively complex administrative process giving rise to different benefit entitlements at different times during the course of a claim.  Our regulations at 8 AAC 45.050 and 8 AAC 45.065 recognize the protean nature of these claims, and attempt to identify, guide, control, and resolve the issues that arise in the course of claims. 

AS 23.30.105(a) provides that a “claim” is filed when a written application for benefits is submitted to the board.  Our regulations at 8 AAC 45.050(a) provide for commencing proceedings "by filing a written claim or petition."  AS 23.30.110(a) states that a "claim for compensation" under §110 is subject to the provisions of §105.  Therefore, we construe the term "claim" similarly in the context of both AS 23.30.105 (a statute of limitations for filing claims) and AS 23.30.110(a), which provides us authority to hear and decide “all questions in respect to a claim.”
   Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form (formerly, Application for Adjustment of Claim form).  

We issued substantive, final decisions on the employee and estate’s claims on September 28, 2000, and on October 6, 2006.  The employer began paying the awarded benefits on August 3, 2005, making its final payment on or about October 18, 2006.  We are now considering certain additional claims, and the employer argued these additional claims should be barred as “claim-splitting.”

In accord with AS 23.30.105(a) and 8 AAC 45.050(a), the estate filed a Workers’ Compensation Claim, dated March 27, 2007, requesting a Supplementary Order of Default under AS 23.30.170 on benefits which we previously awarded, but it alleged the employer failed to pay, a penalty under AS 23.30.155(f) on the defaulted amount, interest on the amounts alleged in default, attorney fees and legal costs for a supplemental affidavit of attorney fee’s dated September 9, 2006 (which it alleges we overlooked),
 and attorney fees and costs for securing the presently claimed benefits.  Our regulation at 8 AAC 45.050(e) provides for amendments to pleadings, including claims.
  That regulation specifically provides that amendments will relate back to the claim for the “occurrence” out of which the benefit arose.  The estate filed an additional Workers’ Compensation Claim, dated November 6, 2008, amending the March 27, 2007 claim by setting out in detail the amounts claimed effective February 19, 2009,
 and by adding a claim for attorney fees and costs for its present attorney.

The estate’s March 27, 2007 claim, and the November 6, 2008 claim which amends it, are based on the estate’s assertion that previously awarded benefits have not been paid, and on its request under AS 23.30.170 for a Supplementary Order Declaring Default.  The other benefits requested in these claims are based on the amount of our awards as yet unpaid, and in default.  AS 23.30.170 provides, in part:

(a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.

Under AS 23.30.170, the employee’s right to request a decision declaring default does not arise until 30 days after the originally awarded compensation is due, and that right must be exercised within one year after default.  The estate argued that the employer’s final payment of benefits, on or about October 18, 2006, did not complete the payment of the benefits actually awarded in our decisions.  The estate filed a claim requesting a default order, and requesting other benefits possibly pendant to the default, on March 27, 2007.  This claim was filed more than 30 days after the employer ceased payment of benefits, and less than a year after the cessation of benefits.  We find this cause of action newly arose after the employer ceased payment, and that the estate claimed the default order in a timely manner under AS 23.30.170.  

Because the possible cause of action newly arose under AS 23.30.170, we cannot find the estate’s claim for a finding of default, or its pendant issues, are the same cause of action as the claims heard in our earlier decisions.  Accordingly, we cannot find the estate’s March 27, 2007 claim, or its November 6, 2008 amended claim, are barred by barred by res judicata as applied in the contest of “claim-splitting.”

The employer also raised the equitable defense of laches in its hearing brief, asserting the estate has delayed its prosecution unreasonably over the years, to the prejudice of the employer.  The elements of equitable remedies, such as laches or waiver, are: Assertion of a position by word, conduct, or failure to act, reasonable reliance thereon by another party, and resulting prejudice.
  The Alaska Supreme Court has recognized our equitable powers, but only as necessarily incident to the exercise of our statutory adjudicative responsibilities.  In the instant case, the record is clear that the employee and his estate have tenaciously and continuously pursued entitlement to benefits from this employer, in the face of equally tenacious resistance from the employer for approximately 28 years.  The parties have been to the Alaska Supreme Court three times on appeal, and once on Petition for Review.  We cannot find the employee or his estate failed to diligently act on his claims, or that the employer reasonably relied on any delay or failure to assert entitlement by the employee.  We cannot find the employer has suffered prejudice in a manner that could invoke an equitable barring of the estate’s claim by laches.

II.
APPLICATION OF INTEREST

The Alaska Supreme Court has consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  In the seminal case of Land & Marine Rental Co. v. Rawls,
 the Court provided the basic rationale for the universal application of interest in Alaska workers’ compensation:

This court recognizes the economic fact that money awarded for any reason is worth less the later it is received. Farnsworth v. Steiner, 638 P.2d 181, 184 (Alaska 1981). In Farnsworth, we specifically pointed out that the principal that judgment creditors are entitled to the time value of the compensation for their injuries has been recognized by this court in all civil cases. A system of resolving work-related injuries “in the most efficient, most dignified, and most certain form,” Gordon v. Burgess Construction Company, 425 P.2d 602, 605 (Alaska 1967) (quoting 1 Larson, Workmen's Compensation Law § 2.20, at 5 (1966)), must recognize the time value of money. If it runs contrary to such a system should we allow an injured worker to suffer the loss of money at a time when he needs it most.

Allowing interest also complements our workers' compensation law. At present the only visible incentive to the employer to make compensation payments within fourteen days after it is due is the risk of a twenty percent penalty. However, for fourteen days there is no incentive to release the money owing the employee. In fact, it would serve the employer's or the carrier's best interest to hold the money as long as possible in order to continue collecting a favorable rate of return on it or in order to continue to have the use of the money without the cost of hiring it. By allowing interest the motivations to retain money owing the employee beyond the time it should have been paid over to the worker become less compelling. . . .

In addition, the prevailing modern view clearly supports the assessment of interest with respect to workers' compensation awards. A substantial majority of the jurisdictions have adopted the practice.  The federal courts have likewise approved the practice of awarding interest under the analogous Federal Longshoremen's and Harbor Workers' Compensation Act.  Today we join those states which recognize the workers' right to interest when compensation payments are not promptly and timely made. 

Our decision might well be different if the purpose of the penalty provision in AS 23.30.155(f) was in part to provide compensation for lost use of the money due to claimants. In such a situation an award of prejudgment interest coupled with the penalty might constitute an impermissible double recovery. However, we read AS 23.30.155(f) as providing an incentive to employers to make prompt payment of compensation owed to employees, and as a punishment to employers who do not do so, and not as a mechanism to provide compensation for lost use of money owed. This court has elsewhere distinguished between interest and penalty provisions, concluding that interest is “non-pejorative” and thus may be awarded where a penalty is unwarranted. See, North Slope Borough v. Sohio Petroleum Corp., 585 P.2d 534, 546 (Alaska 1978).

We hold that a workers' compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid. (Footnotes omitted).

At the time of the employee’s 1981 injury, through the present, AS 45.45.010 provided, in part:

Legal Rate of Interest, (a) The rate of interest in the state is 10.5 percent a year and no more on money after it is due except as provided in (b) of this section. 

In 1986, we adopted a regulation, 8 AAC 45.142,
 in which we followed Rawls in applying 
AS 45.45.010 to interest in our proceedings.  In the instant case, the parties argued whether or not 8 AAC 45.142 should apply to benefits awarded based on an injury in 1981.  The employer argued 8 AAC 45.142 is simply procedural, and should be applied retroactively.  The estate argued the regulation is substantive, and should only be applied prospectively from its adoption.  In our 1989 Bulletin on interest, Bulletin 89-07 (November 21, 1989), we recognized the Court’s broad application of AS 45.45.010 to all workers’ compensation decisions under Alaska law, and applied the ruling prospectively and retrospectively.
  In light of the Court’s reasoning, we have consistently read the application of interest broadly.
  We here concur with that understanding, and we will follow the Court’s instructions in Rawls.  We find the parties’ argument concerning applicability of 8 AAC 45.142 is moot:  if 8 AAC 45.142 reflects a substantive change in the payment of interest, it would not apply retroactively to benefits flowing from a 1981 injury; if 8 AAC 45.142 is procedural, it will simply mirror the requirements of the pre-existing Supreme Court case law.  Accordingly, we will examine the parties’ arguments in light of the controlling Alaska Supreme Court rulings.

A fundamental dispute between the parties in the instant case is whether or not interest for unpaid medical benefits is awardable directly to the employee when the bill for the medical benefit is payable to a health care provider or a third-party insurer.  The Alaska Supreme Court addressed this issue in Moretz v. O'Neill Investigations.
  In Moretz, the Court reasoned:

Moretz prevailed before the Board for the entire $44,372.72, as well as his out-of-pocket expenses. Although the Board awarded Moretz prejudgment interest on Moretz's out-of-pocket expenses, it refused to do so on the amount paid by Blue Cross. Moretz's petition to modify the Board's order to include prejudgment interest was denied. The Board reasoned:

[A]n award of interest is appropriate only when the employee has “suffered the loss of money” during the period of disability. In this case, however, there is no evidence that Moretz suffered a loss of money when he had to repay Blue Cross for the medical benefits it provided. If the employee was not required to pay interest on the amount due Blue Cross and, at the same time, awarded interest on that amount due, he has been unjustly enriched at the defendant's expense. Quite naturally, such a situation cannot be tolerated. Accordingly, [Moretz's] claim must be denied. . . .

THE SUPERIOR COURT ERRED AS A MATTER OF LAW BY REFUSING TO AWARD PREJUDGMENT INTEREST TO MORETZ

. . . .

Moretz argues that Alyeska Pipeline Service Co., Inc. v. Beadles, 731 P.2d 572, 577 (Alaska 1987) is dispositive. He also argues that public policy dictates that workers' compensation carriers not be allowed the time use of eventual workers' compensation awards without paying for the privilege. IIC contends that this would unjustly enrich Moretz. Moretz's argument is persuasive.

The applicable rule is that “a workers' compensation award, or any part thereof, shall accrue lawful interest ... from the date it should have been paid.” Land & Marine Co. v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984). In Rawls, we noted that while the Workers' Compensation Act does not expressly provide for interest, Rawls, 686 P.2d at 1191, “the economic fact that money awarded for any reason is worth less the later it is received” cannot be overlooked. Id. Judgment creditors, including workers' compensation claimants, are entitled to the time value of the compensation for their injuries. Id. The question becomes whether the intervention of a private medical insurance carrier alters this entitlement. We think not.

In Beadles, 731 P.2d 572, the employer argued that the prejudgment interest awarded Beadles on his tort claim unjustly enriched Beadles, because he had been receiving workers' compensation benefits for the same injury and thus arguably was not “deprived of the use of that money.” Id. at 577. We rejected this argument and sustained the inclusion of prejudgment interest. Id. We reject it again.

Beadles relied on Webster v. M/V Moolchand, Sethia Liners, Ltd., 730 F.2d 1035 (5th Cir.1984). In Webster, the court allowed the injured employee prejudgment interest on the entire amount of his claim. Id. at 1040. The employer in Webster objected on precisely the same grounds as IIC does here: the employee will not end up with the amount paid, the private carrier will, and therefore if anyone should get interest on it, the private carrier should. Nonetheless the court held:


To the extent that [the employee] received periodic payments from his insurer after the date he filed his claim [the date on which prejudgment interest commenced], the insurer may in turn be entitled to the interest on what it paid. If some division of interest is equitable, its sharing lies between the [private] insurer and [the employee].

Beadles, 731 P.2d at 577 ( quoting Webster, 730 F.2d at 1041). Moretz is entitled to interest despite the involvement of Blue Cross. It is up to Moretz and Blue Cross who eventually gets the interest. . . .

IIC argues that Beadles should be distinguished because it involved an action in tort instead of a workers' compensation claim. It bases its argument upon the notion that while the purpose of tort recovery is to remedy civil wrongs, one purpose of workers' compensation is to “furnish a simple, speedy remedy for injured workers whereby [employees] may be compensated for injuries arising out of their employment.” Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 187 (Alaska 1978). IIC suggests that these “different” purposes justify the non-payment of prejudgment interest in workers' compensation cases.

IIC's argument lacks merit. In Rawls we reasoned that “[a] system of resolving work-related injuries ‘in the most efficient, most dignified, and most certain form’ must recognize the time value of money.” Rawls, 686 P.2d at 1191 (quoting Gordon v. Burgess Const. Co., 425 P.2d 602, 605 (Alaska 1967)). See also 1 A. Larson, Workmen's Compensation Law § 2.20 at 5 (1985). We also reasoned that the threat of interest provided a necessary incentive to employers to release the money due. Id. We recognized that “it would serve the employer's or the carrier's best interest to hold the money as long as possible in order to continue collecting a favorable rate of return on it or in order to continue to have the use of the money without the cost of hiring it.” Id.
The policy we expressed in Rawls provides the answer to IIC's contention. Money loses its value over time, regardless of why it is awarded, be it for tort or for workers' compensation. Indeed, if anyone has been unjustly enriched, it is IIC by delaying payment of Moretz's medical benefits. See also Merdes v. Underwood, 742 P.2d 245, 251 (Alaska 1987). (Footnotes omitted.) . . . .

We find the situation, and the arguments, of the parties in the instant case are essentially parallel to those in Moretz.  In Moretz, the Court held: “Judgment creditors, including workers' compensation claimants, are entitled to the time value of the compensation for their injuries. . . .  The question becomes whether the intervention of a private medical insurance carrier alters this entitlement. We think not.”
  In accord with the Court’s ruling in Moretz, we find the intervention of the V.A., Medicaid, or any other medical insurance, or even the medical provider itself, to carry the burden of the cost of medical benefits pending our litigation, does not alter the employee or his estate’s potential entitlement to an award of interest from the employer.
  Accordingly, we here reconfirm our award of interest to the employee and his estate on all medical benefits awarded in our September 28, 2000, and October 6, 2006 decisions.

A second fundamental dispute between the parties in the instant case is whether or not interest accrues, post-award, on the entire amount of our award.  The employer argued that no interest could accrue on that portion of our award that reflected interest, asserting this would be “interest on interest” or compound interest, in violation of the simple interest provision of 
AS 45.45.010.
  The employer noted the Alaska Supreme Court, in Thomson v. Gregory,
 held that AS 45.45.010 provides interest at 10.5 percent per annum, calculated by using a simple interest method.
  It argued the Court in Alyeska Pipeline Service Co. v. Anderson
 specifically barred post-judgment interest from being assessed on the interest portion of a judgment.  
Conversely, the estate argued the courts have always recognized the difference between pre-judgment interest and post-judgment interest, applying post-judgment interest to the entire amount of an award, regardless of the characterization of the various monetary elements of the award.  The estate cited several decisions in which we followed this practice, and noted the Alaska Supreme Court specifically affirmed our award of post-award interest on the entire award amount (which included pre-award interest) in its decision in Circle De Lumber v. Humphrey.
    

We have little case law addressing this specific dispute.
  Nonetheless, we note that in Rawls, the Court specifically recognized it was awarding “prejudgment interest” in that case.
   The Court then stated its general ruling, as follows:
We hold that a workers' compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid.
  (Emphasis added.)

The Court’s holding is very clear that interest under AS 45.45.010 applies to our “awards,” as well as to pre-award self-effectuating entitlements.  We have long awarded post-award interest on the entire amounts of our awards, including awards incorporating pre-award interest: e.g., Delacruz v. Alaska Business Cleaning SVC, AWCB Decision No. 99-0227 (November 9, 1999); Delacruz v. Alaska Business Cleaning SVC, AWCB Decision No. 00-0084 (May 2, 2000); Humphrey v. Circle De Lumber, AWCB Decision No. 01-0140 (July 23, 2001); Walker v. Amso’s Carpets and Interiors, AWCB Decision No. 03-0271 (November 13, 2003); Walker v. Amso’s Carpets and Interiors, AWCB Decision No. 04-0082 (April 14, 2004); Humphrey v. Circle De Lumber, AWCB Decision No. 01-0140 (July 23, 2001) at 3-4.  As noted by the estate, the Alaska Supreme Court in Circle De Lumber v. Humphrey
specifically affirmed our pre-award interest and post-award interest awards in our decision in Humphrey v. Circle De Lumber,
 a situation parallel to the instant case.  We can find no authority to parse out the interest portions of our final awards, when we are in the rare position of having to assess post-award interest.
  We conclude, in accord with the Court’s rationale in Rawls and Moretz, interest under AS 45.50.010 accrues against the entire amount of our awards.

III.
BENEFITS AWARDED UNDER THE SEPTEMBER 28, 2008 DECISION AND ORDER 

In our September 28, 2000 decision, we awarded the employee PTD benefits in the amount of $357.00 per week, medical benefits and related transportation, and interest, beginning October 8, 1981.  We also awarded $59,475.00 in attorney fees under AS 23.30.145(b) or statutory minimum fees under AS 23.30.145(a), whichever is greater, and $3,447.32 in legal costs.  

A number of calculations of benefits were provided in the course of our hearing, and in the documentary reports.  Ms. Soule provided the only calculations and testimony specifically focused on what was specifically due at the time of the September 28, 2000 award.  Accordingly, we rely on certain elements of her information.
  Based on the benefits calculations by Ms. Soule, we find the PTD benefits to which the employee became entitled during the period from his injury through our decision totaled $353,736.
  Based on the calculations of Ms. Soule, we find the PTD benefits due had accumulated $351,481.75 in interest, under AS 45.45.010.  We find this interest was payable to the employee under the Court’s holding in Rawls.   

Under our September 28, 2000 decision, the employee was due reimbursement of out-of-pocket work-related medical costs and medical transportation.  Based on the records and testimony of 
Ms. Soule, we find the employee was entitled to reimbursement of $30,818.35 in out-of-pocket medical costs by that date, yielding $27,145.68 in interest under AS 45.45.010, and $4,346.47 in medical transportation costs, yielding $6,529.02 in interest, as of the September 28, 2000 decision.  Based on her calculations, we find the medical benefits payable to third parties as of September 28, 2000 decision totaled $185,528.81, yielding $131,228.15 in interest. Based on the medical records, and the testimony of Ms. Soule, we find the employee was awarded an entitlement to a combined total of $216,347.16 in medical and medical-related benefits at the time of our September 28, 2000 decision.  Based on Ms. Soule’s calculations, we find these combined medical and medical- related benefits had accumulated $164,902.85 in interest as of the date of our September 28, 2000 decision, under AS 45.45.010.  Based on under the Court’s rationale and holding in Moretz, we conclude this interest is payable to the estate 

Following our September 28, 2000 decision, based on the testimony of Ms. Watts and Ms. Soule, we find the employer paid ongoing biweekly PTD benefits timely until the employee’s death, totaling $25,953.90.

The PTD benefits, total medical and related benefits, and interest awarded and due at the time of our September 28, 2000 decision came to $1,090,814.20.  This yields an award of $109,131.42 in statutory minimum attorney fees, under AS 23.30.145(a).  Adding the $3,447.32 we awarded in legal costs, we conclude the September 28, 2000 decision awarded the employee’s attorney a total of $112,578.75 in attorney fees and legal costs. 

We find the PTD benefits, medical and related transportation benefits directly reimbursable to the employee, and the total interest awarded and due on all benefits at the time of our 
September 28, 2000 decision came to $905,285.40.  We conclude this amount was awarded, directly payable to the employee. 

Under AS 45.45.010, and the Court’s holdings in Rawls and Moretz, we conclude post-award interest at 10.5 percent per annum began to accrue as of the date of the September 28, 2000 decision on the award of $905,285.40 directly payable to the estate, and on the award of $112,578.75 in attorney fees and costs directly payable to the estate’s former attorney.  

IV.
BENEFITS AWARDED UNDER THE OCTOBER 6, 2006 DECISION AND ORDER 

In our October 6, 2006 decision, under former AS 23.30.155(e),
 we awarded a 20 percent penalty on all benefits to which the employee became entitled after December 21, 1999.  Because the opinion of Dr. Voke ceased to support a controversion after December 21, 1999, the controversion of all earlier benefits based on his opinion ceased to be valid as of that date, as well.  Accordingly, we find the 20 percent penalty must be assessed on all benefits due under the September 28, 2000 decision.  This totals $181,057.08 due under former AS 23.30.155(e) directly to the estate, and $22,515.75 due directly to the estate’s former attorney.  Although we specifically addressed this issue on October 6, 2006, AS 23.30.155(e) is self-effectuating, operating as a matter of law without an award.  Accordingly, based on the plain language of 
AS 23.30.155(e), these amounts were due at the time of the award of the underlying benefits on September 28, 2000.  Under Rawls and Moretz, we find interest under AS 45.50.010 accrued on these penalty amounts following the award on September 28, 2000.  Also, a statutory minimum attorney fee under AS 23.30.145(a) on the combined penalty amounts awarded above totals $20,407.28.

In our October 6, 2006 decision, we awarded the estate a total of $218,037.54 in medical benefits from the employer, under AS 23.30.095(a), through the date of the employee’s death.  Based on the medical records, calculation, and testimony provided by Ms. Soule, we find the October 6, 2006 decision awarded an additional $1,913.16 in medical benefits over and above what had been awarded in our September 28, 2000 decision.  Under AS 23.30.145(a), this yields a statutory minimum attorney fee of $241.32.  

Based on the record, and the testimony and calculations of Ms. Soule, we find the $1,913.16 in additional medical benefits awarded to the estate had accrued $1,123.47 in interest under
AS 45.45.010 as of the date of the October 6, 2006 decision.  Under AS 23.30.145(a), this interest award yields a statutory minimum attorney fee of $162.35.  

In our October 6, 2006 decision, we awarded an additional attorney fee of $23,567.50 under 
AS 23.30.145(b), as well as legal costs totaling $417.73, as well as the statutory minimum fees due under AS 23.30.145(a).   Combining the statutory minimum attorney fee with the attorney fee under AS 23.30.145(b), and with the legal costs awarded, we find the October 6, 2006 decision awarded a total of $44,796.18 in attorney fees and legal costs to the estate’s former attorney.

Combining the additional medical benefits and the related interest awarded to the estate in the October 6, 2006 decision, we find a total of $3,036.63 became payable to the estate, effective October 6, 2006.  We find the estate was entitled to a total direct payment of $3,036.63, under the Court’s holding in Moretz, as a result of the award in the October 6, 2006 decision.    

V.
AWARDED BENEFITS, AND POST-AWARD INTEREST, DUE 

Based on our findings and conclusions above, including the penalty under AS 23.30.155(e) (identified in the October 6, 2006 decision), we find the September 28, 2000 decision awarded $1,086,342.40, directly payable to the employee.  Including the penalty, we find that decision awarded the employee’s attorney a total of $135,094.50 in attorney fees and legal costs.  Under 
AS 45.45.010, and the Court’s holdings in Rawls and Moretz, we award post-award interest at 10.5 percent per annum, accruing as of the date of the September 28, 2000 decision on the awards payable to the employee and to the employee’s former attorney. 
Based on our findings and conclusions above, we find the October 6, 2006 decision awarded $3,036.63 in additional medical benefits and interest, directly payable to the estate.  We also find the October 6, 2006 decision awarded a total of $24,201.02 in attorney fees and legal costs to the estate’s former attorney.  Under AS 45.45.010, and the Court’s holdings in Rawls and Moretz, we award post-award interest at 10.5 percent per annum, accruing as of the date of the October 6, 2006 decision on the awards payable directly to the estate and to the estate’s former attorney. 
We will direct the employer to calculate the interest due to the estate and to the estate’s former attorney, treating the full awarded amount as identified above from each of these two decisions as principal amounts due.  We will direct the employer to deduct the employer’s various partial benefit payments as of the dates those payments were made, deducting the payments from the accrued interest first.  We will award payment of the resulting amounts to the estate and its former attorney as unpaid benefits from our September 28, 2000 and October 6, 2006 decisions.  We will retain jurisdiction over this issue for the limited purpose of resolving disputes over the calculation of these benefits, if such disputes arise.

VI.
REQUEST FOR A SUPPLEMENTARY ORDER DECLARING DEFAULT 

AS 23.30.170 provides:

(a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.

(b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.

In our September 28, 2000 and October 6, 2006 decisions, we ordered the employer to pay PTD benefits, medical benefits and transportation costs, penalties, interest, attorney fees, and legal costs.  By the preponderance of the available evidence, we find the employer failed to pay the full amount due within 30 days of the cessation of the Court’s stay, or within 30 days of our October 6, 2006 decision.  We find the employer’s last payment was made on April 5, 2007, and that the employer had not paid benefits in full at that point, defaulting on full payment.  We also find the estate applied to us within one year of the final payment for a supplementary default order.

We note that a supplementary order of default provides a discrete avenue of redress to the Superior Court under as AS 23.30.170, permitting the collection of a defined, defaulted amount.  Here, we find the full amount of our award of benefits was in dispute by the parties.  We have clarified the amounts awarded in the instant decision.  If the employer fails to timely pay or obtain a stay on the now-defined award of benefits, we find the employer would have met the statutory criteria for default under AS 23.30.170.  Accordingly, we retain jurisdiction over the estate’s claim for a supplementary order declaring default, under AS 23.30.170, pending payment of the awarded benefits.

VII.
PENALTIES UNDER AS 23.30.155(f)
At the time of the employee’s injury, AS 23.30.155(f) provided: 

(f)  If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 20 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.

The estate claimed a penalty under AS 23.30.155(f) on the amount we order in default under 
AS 23.30.170.  Because we are retaining jurisdiction over the estate’s claim for a supplementary order declaring default pending payment of the benefits awarded in this decision, we will also retain jurisdiction over the estate’s related claim for a penalty under AS 23.30.155(f).

VIII.
PENALTY UNDER AS 23.30.155(e) 

At the time of the employee’s injury, AS 23.30.155(e) provides in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days . . . .

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

The estate claims penalties, as provided in AS 23.30.155(e), for the unpaid interest we awarded in our decisions on September 28, 2000, and October 6, 2006.  The record reflects that the employer had controverted the employee and estate’s claims, in accord with AS 23.30.155(d).  However, the estate asserted the employer resisted paying interest based on a theory that post-award interest could not be claimed on that element of an award comprised of pre-award interest.  The estate argued this rationale was directly contrary to a controlling Supreme Court decision in Circle De Lumber v. Humphrey,
 and should not be considered a good-faith controversion.  

The Alaska Supreme Court held in Harp v. Arco Alaska, Inc.
, that an employer or insurer must have specific evidence for a good faith controversion:  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty.... For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Because the employer in Harp did not have substantial evidence to support its controversion, the Court found the controversion was not in good faith, and that a penalty was due under 
AS 23.30.155(e).
  

In the instant case, the employer asserted it resisted paying the claimed interest (and related benefits) based on the Alaska Supreme Court decisions in Thomson v. Gregory,
 and Alyeska Pipeline Service Co. v. Anderson
 which held that AS 45.45.010 provided interest at 10.5 percent per annum, calculated by using a simple interest method.
  We find the employer made a good faith argument that the statute and case law barred post-judgment interest from being assessed on the interest portion of our awards.  We find the employer’s legal argument provided a substantial basis
 to support a controversion in good faith.
  Accordingly, we conclude no penalties are due under AS 23.30.155(e).

IX.
ADDITIONAL ATTORNEY FEES FOR THE ESTATE’S FORMER ATTORNEY 

AS 23.30.260 provides, in part:


Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145 provides, in part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. . . .


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.195 provides, in part:


A procedural requirement in this chapter may not be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. . . .

Under AS 23.30.260 the estate’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the estate was resisted tenaciously and controverted by the employer.
  The estate seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  We have awarded the estate additional claimed benefits.  Consequently, we can award fees under AS 23.30.145.
  

The estate argued statutory attorney fees under AS 23.30.145(a) are due to its former attorney on the total amounts awarded in this decision.  The estate additionally argued that in our award of attorney fees under AS 23.30.145(b) in our October 6, 2006 decision, we failed to consider the September 9, 2006 Supplemental Affidavit of Fees & Costs, which documented work after the August 30, 2006 affidavit, and itemized an additional $5,650.00 in attorney fees and $382.50 in legal costs.
  The estate requested we also award the fees and costs itemized in this affidavit, under AS 23.30.145(b).
  The estate argued its former attorney is due an additional $175.73 in legal costs as of the instant hearing.  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingent nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services, when determining reasonable attorney fees for successful prosecution of claims.
    

In light of these factors, we have examined the record of this case.  We have awarded the estate very substantial disputed benefits in this decision. We find the estate’s former attorney provided valuable services in the pursuit of these claims.  We find the estate’s former attorney is entitled to statutory minimum attorney fees under AS 23.30.145(a).  Based on our initial calculations, we find an award of continuing statutory minimum attorney fees, based on the additional benefits awarded, will be reasonable and fully compensable for the efforts of this attorney.  Accordingly we will award continuing statutory minimum fees to be paid to the estate’s former attorney, William Soule, Esq., in accord with AS 23.30.145(a), on the benefits directed to be paid under this decision and order.  

Because the statutory fees awarded under AS 23.30.145(a) will fully compensate the estate’s former attorney, we decline to award attorney fees under AS 23.30.145(b) beyond what was previously awarded in our October 6, 2006 decision.  We decline to award the additional attorney fees itemized in the estate’s September 9, 2006 Supplemental Affidavit of Fees & Costs.

However, based on our review of the record, we find the $382.50 claimed as legal costs in the estate’s September 9, 2006 Supplemental Affidavit of Fees & Costs are reasonable, and we will award them paid to the estate’s former attorney.  The estate also asserted in the hearing and its brief that the estate’s former attorney is due an additional $175.73 in legal costs as of the hearing date.  Under 8 AAC 45.195, based on the unique facts of this case, we will waive our procedural requirement to allow the estate to request this cost without a formal affidavit.  Based on our review of the record, we find this a reasonable legal cost, and will award it.

X.
ATTORNEY FEES FOR THE ESTATE’S CURRENT ATTORNEY 

8 AAC 45.180(d)(1) provides, in part:


A request for a fee under ASD 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed . . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), . . . unless the board determines that good cause exists to excuse the failure to comply with this section.

As noted above, we find the payment of the benefits claimed by the estate was resisted by the controversion and action of the employer.
  The estate seeks an award of attorney's fee for its current attorney, under AS 23.30.145.  We have awarded claimed benefits to the estate.  Consequently, we can award fees under AS 23.30.145.
  

At the hearing, and in its hearing brief, the estate argued its current attorney is due attorney fees and legal costs under AS 23.30.145.  In the brief, it argued these fees and costs should be awarded as itemized in an affidavit of attorney fees by that attorney.  This affidavit of fees and costs was never filed.  In accord with 8 AAC 45.180(b), this request for attorney fees will be considered under AS 23.30.145(a).

As discussed above, the Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingent nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services, when determining attorney fees for successful prosecution of claims.
   

Subsection .145(a) requires the award of attorney fees costs to be at least 25 percent for the first $1,000.00 awarded, and at least 10 percent for all additional benefits awarded.  In light of these legal principles, we have examined the record of this case.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find the claimed minimum statutory fees are reasonable for the estate’s current attorney’s successful prosecution of this claim.
  Accordingly, we will award the estate’s current attorney, Michael Flanigan, Esq., statutory minimum attorney fees in accord with AS 23.30.145(a) on all additional benefits awarded to be paid under this decision and order.

XI.
EQUITABLE TOLLING

Both the estate and employer have demanded finality in this matter.  The employee and estate’s claims have been continuously and strenuously litigated over nearly three decades.  Regretably, during the course of this litigation the employee died, the employer’s owner died, the employee’s first attorney (Gilbert Johnson, Esq.) died, apparently a number of the employee’s physicians died, and a number of the adjudicators, litigators, and health care professionals have completed their careers.  The employee and estate’s claims have been repeatedly litigated to the Alaska Supreme Court, and we find most issues are fundamentally resolved by the Court’s decisions.

Although the parties have very different views concerning the diligence exercised by the employer in attempting to pay awarded, outstanding medical bills, we find it unlikely that many of the unpaid providers will be found or able to receive payment for the awarded medical care.  We also find that it is unlikely that any additional medical benefits will be disputed or considered in the future. We find it unlikely that many of these medical bills will actually prove payable, in light of the sheer passage of time.  We find it very unlikely that significant attempts at collection will be made against either the employer or estate at this point in time. 

Nevertheless, the medical benefits have been awarded, and largely remain unpaid.  We find it very likely that many of these bills could be accruing interest into the indefinite, or even infinite, future.  We note this consequence is clearly not consistent with the legislative intent to swiftly provide benefits and efficiently resolve disputes, as expressed in the various statutory deadlines for payment of benefits.
  We find this anomalous situation is a substantial, possibly permanent departure from the normal statutory scheme. 

AS 23.30.110(a) provides, in part, that “the board may hear and determine all questions in respect to the claim.”  Additionally, AS 23.30.135(a) and AS 23.30.155(h) impose on us the responsibility, and discretion, to follow such procedures, and hold and conduct hearings, as will “best ascertain the rights of the parties” and “properly protect the rights of the parties.”  In Wausau Ins. Companies v. Van Biene, the Alaska Supreme Court recognized our equitable powers,
 as necessarily incident to the exercise of our statutory adjudicative responsibilities.
  In Van Biene, the Court required us to have substantial evidence on which to base our equitable remedies.
  We have applied the equitable remedies in our decisions, when the situation demanded.
  

As discussed above, in Moretz, the Alaska Supreme Court awarded interest to the employee on medical bills, in part, to prevent an employer from holding back payments without paying for the time value of the withheld funds and, in part, to allow the employee to secure funds for the time-value of money relating to outstanding and unresolved medical bills.  Putting aside all considerations of fault, we find these medical benefits should have been paid years ago, but are now largely unpayable.  Because we found the employee and his estate entitled to the disputed medical benefits, and because that determination withstood appeal, that award is final.  The employer is now clearly liable for the medical benefits in question, under AS 23.30.095(a).  AS 23.30.097(f) [former AS 23.30.095(f)] provides that the employee (or his estate) may not be required to pay for these medical benefits. As noted above, we find it unlikely that any significant attempt at collection threatens the estate.  Acting on the basis of the unique and extraordinary facts of this case, and on the basis of these statutory provisions, we will impose an equitable remedy on this aspect of the estate’s claim.  Based on the unique facts of this case, to “best ascertain” and “properly protect the rights of the parties:”

1.
We will order the employer to indemnify the estate for all awarded medical benefits.  

2.
As of the date of issuance of this decision and order, we will equitably toll the accrual of interest to the estate from the awarded but unpaid medical benefits.  

3.
In accord with the Alaska Supreme Court holding in Barrington v. ACS Group,
 the tolling of interest from accruing to the estate in this matter will have no effect on the rights of the medical health care providers to interest on awarded but unpaid medical bills.

4.
We retain jurisdiction to reconsider this remedy, pending future change of circumstances or disputes of the parties.

ORDER

1.
The estate is entitled to an awarded amount, $1,086,342.40, effective September 28, 2000.  We award the estate post-award interest on this amount at 10.5 percent per annum, under 
AS 45.45.010, accruing from the date of the September 28, 2000 decision. 
2.
The estate’s former attorney, William Soule, Esq., is entitled to an awarded amount, $135,094.50 in attorney fees and legal costs, effective September 28, 2000.  We award the estate’s former attorney post-award interest on this amount at 10.5 percent per annum, under 
AS 45.45.010, accruing from the date of the September 28, 2000 decision. 
3.
The estate is entitled to an awarded amount, $3,036.63, effective October 6, 2006.  We award the estate post-award interest on this amount at 10.5 percent per annum, under 
AS 45.45.010, accruing from the date of the October 6, 2006 decision. 
4.
The estate’s former attorney, William Soule, Esq., is entitled to an awarded amount, $24,201.02 in attorney fees and legal costs, effective October 6, 2006.  We award the estate’s former attorney post-award interest on this amount at 10.5 percent per annum, under 
AS 45.45.010, accruing from the date of the October 6, 2006 decision. 
5.
We retain jurisdiction over the estate’s claim for a Supplementary Order Declaring Default, under AS 23.30.170, and over the estate’s claim for a penalty on the defaulted amount, under AS 23.30.155(f), pending payment of the benefits awarded in this decision.

6.
The estate’s claim for a penalty under AS 23.30.155(e) is denied and dismissed.

7.
The employer shall pay a statutory minimum attorney fee under AS 23.30.145(a) to the estate’s former attorney, William Soule, Esq., on all additional benefits awarded to be paid under this decision.  The employer shall pay additional legal costs of $558.23, under AS 23.30.145(b).  

8.
The employer shall pay a statutory minimum attorney fee under AS 23.30.145(a) to the estate’s current attorney, Michael Flanigan, Esq., on all additional benefits awarded to be paid under this decision and order.  

9.
The employer shall indemnify the estate for all awarded medical benefits.  As of the date of this decision, the accrual of interest to the estate from the awarded but unpaid medical benefits is equitably tolled.  The tolling of interest will have no effect on the rights of health care providers to interest on awarded but unpaid medical bills.  We retain jurisdiction to reconsider this remedy, pending change of circumstances or future disputes of the parties.


Dated at Anchorage, Alaska this 18 day of May, 2009.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of the ESTATE OF JOHN H. LINDEKUGEL deceased employee / applicant v. GEORGE W. EASLEY CO., employer; PROVIDENCE WASHINGTON INSURANCE CO., insurer / defendants; Case No. 198101012; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 18, 2009.






Jessica Sparks, Clerk
�








� Acting Attorney General Jonathan Clement letter to Patrick Carnahan, DeLisio Moran Geraghty & Zobel, P.C., March 3, 2009.


� L5 laminectomy, January 14, 1983;  Watkins transverse fusion L4-5, February 19, 1986;  incision and irrigation of surgery for infection, March 4, 1986;  irrigation and closure of infection, March 10, 1086;  right quadricepts biopsy, November 27, 1990;  catheterization for CAD pump, October 3, 1991;  re-catheritization for CAD pump, October 8, 1991;  neuraxial catheterization, January 7, 1992;  L2-3 laminectomy removing catheter, May 29, 1992;  re-exploration of laminectomy for broken catheter which triggered meningitis, May 31, 1992;  DUPen catheterization, April 13, 1993;  catheter administration of morphine, May 6, 1993;  revision of DUPen catheterization, September 29, 1993;  second revision of catheterization, October 28, 1993;  implanting of Syncromed pain pump, May 23, 1994;  exploratory surgery for malfunctioning Syncromed pain pump, June 13, 1994;  brain surgery for hydrocephalitis from pain pump, July 6, 1995;  and Groshong catheter removal, October 2, 1995.   


� Dr. Voke dep. #1 at 6.


� Id. at 8.  


� Id. at 9.


� Dr. Voke dep. #2 at 6.  


� Id. at 11.  


� Id. at 19.  


� Dr. Voke dep. # 3 at 12.


� Id. at 13, 19-20.  


� Id. at 24.  


� Id. at 35.  


� Id. at 47.  


� Dr. Voke dep. #4 at 47, 56-57.


� Id. at 38.  


� Id. at 47.  


� Id. at 47, 56-57.  


� AWCB Decision No. 00-0204 (September 28, 2000).


� Id. at 13.


� AWCB Decision No.  01-0162 (August 22, 2001).


� 117 P.3d 734 (Alaska 2005).


� See, Employee’s February 27, 2009 hearing brief, Exhibit G.


� See, Employee’s February 27, 2009 hearing brief, Exhibit M.


� Prehearing Conference Summary, May 3, 2006.


� See Employee Exhibit #2, September 6, 2006 hearing.


� Lindekugel Medical Bills and Prescriptions, Employee Exhibit #1, September 6, 2006 hearing.


� Id.


� Id. at 25.


� Id.


� Id.


� 831 P.2d 352 (Alaska 1992).


� Centers for Medicare and Medicaid Services, Medicare Secondary Payer Unit, letters to the employee’s counsel, William Soule, dated November 3, 2005, and June 30, 2006.


� AWCB Decision No. 06-0273 (October 6, 2006) at 2-10.


� Id. at 12. 


� Id. at 14-15. 


� Literally means "now for then.” 


� AWCB Decision No. 06-0273 at 15-16. 


� Id. at 16-17. 


� Id. at 17-18. 


� See, Employee’s February 27, 2009 hearing brief, Exhibit F.


� Id.


� See, Employee’s February 27, 2009 hearing brief, Exhibit N.


� Petition dated October 20, 2006.


� Id. at 2.


� Id. at 2-3.


� Id. at 3.


� Id.


� Id. at 4.


� Id. at 5.


� See, Employee’s February 27, 2009 hearing brief, Exhibit F.


� See, Employee’s February 27, 2009 hearing brief, Exhibit O.


� See, Employee’s February 27, 2009 hearing brief, Exhibit P.


� Opposition dated November 6, 2006.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� The attorney fees actually awarded in the October 6, 2006 decision varied over time from $175.00 per hour to $250.00 per hour.


� Opposition dated November 6, 2006.


� Id.


� Opposition dated November 6, 2006.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Reply dated November 14, 2006.


� Id.


� Id.


� Id.


� Supplemental Affidavit of Fees & Costs, served September 9, 2006.


� Second Supplemental Affidavit of Fees & Costs, dated November 14, 2006.


� AWCB Decision No. 06-0321 (December 5, 2006) at 2-13, 17-18.


� Workers’ Compensation Claim, March 27, 2007.


� See, Employee’s February 27, 2009 hearing brief, Exhibit K.


� See, Employee’s February 27, 2009 hearing brief, Exhibit L.


� See, Employee’s February 27, 2009 hearing brief, Exhibit Q.


� See, Employee’s February 27, 2009 hearing brief, Exhibit R.


� William Soule, Esq., entered State service as a hearing officer for the Workers’ Compensation Division, and closed his practice.  Because of his prior representation in this case, he is administratively separated from any procedural or substantive involvement in the proceeding. 


� The initially planned hearing date.


� Workers’ Compensation Claim, November 9, 2008.


� See cancelled checks to the employee’s spouse, Employee’s hearing brief Exhibits G through L.


� See cancelled checks, Employee’s hearing brief Exhibits M through R.


� Employer’s brief, Exhibit 3.


� Employer’s brief, Exhibit 9.


� Id.


� Id. We note that the October 18, 2006 check is actually in the amount of $70,829.96.


� Employer’s brief, Exhibit 15.


� Employer’s brief, Exhibit 21.  See also Acting Attorney General Jonathan Clement letter to Patrick Carnahan, March 3, 2009. 


� Id.


� Employer’s brief, Exhibit 22.  


� Employer’s brief, Exhibit 23.  


� 686 P.2d 1187, 1191, 1192 (Alaska 1984).


� 783 P.2d 764 (Alaska 1989).


� AWCB Decision No. 03-0067 (March 26, 2003); AWCB Decision No. 03-0271 (November 13, 2003); 


AWCB Decision No. 03-0272 (November 13, 2003); AWCB Decision No. 04-0082 (April 14, 2004); and


AWCB Decision No. 04-0083 (April 14, 2004).


� 130 P.2d 941, 950-951 (Alaska 1996).  See also, Humphrey v. Circle De Lumber, AWCB Decision No. 01-0140 (July 23, 2001) at 3-4.


� Supplemental Affidavit of Fees & Costs, filed and served September 9, 2006.


� The employee filed a Second Supplemental Affidavit of Fees & Costs, which itemized an additional $2,700.00 in attorney fees and $11.83 in legal costs related to work performed from October 11, 2006 through November 14, 2006.  He also filed a Claimant’s Third Supplemental Affidavit of Fees and Costs, dated February 24, 2009, itemizing 111.4 hours of work between, and requesting $31,375 in attorney fees and $163.50 in additional costs.  The employee requested we award the fees and costs itemized in these affidavits if the actual work performed exceeds the statutory minimum attorney fees under AS 23.30.145(a).  Because the parties did not address these Affidavits in their briefs or oral argument, we will not address them in this decision. 


� This affidavit of fees and costs was never filed.  This was confirmed by an exchange of e-mail communications between Board Designee and the parties on May 8, 2009.  In accord with 8 AAC 45.180(b), this request for attorney fees will be considered under AS 23.30145(a).


� A conventional application of the doctrine of res judicata.


� 54 P.3d 777, 779 (Alaska  2002).


� Coupal v. Loffland Brothers Co., AWCB Decision No. 04-0292 (December 10, 2004); Bailey v. Geophysical Services, Inc., AWCB Decision No. 02-0233 (November 12, 2002).


� 487 P.2d 59 (Alaska 1971).  Also cited as In the Estate of Gregory. 


� 669 P.2d 956, 957 (Alaska 1983).


� 160 P.3d 146 (Alaska 2007).


� 842 P.2d 584 (Alaska 1993).


� 54 P.3d at 779, 780.


� Id.


� Id.


� Id.


� 182 P.3d 1079 (Alaska 2008).


� See Blaylock v. Steel Engineering and Erection, AWCB No. 88�0016 (January 29, 1988); Thornton v. North Star Stevedoring, AWCB No. 87�0127 (June 9, 1987).


� We specifically retained jurisdiction over this Affidavit in an earlier decision on reconsideration, AWCB Decision No. 06-0321 (December 5, 2006), so we will address this Affidavit in a separate section.


� See, 8 AAC 45.050(b)(1)&(e).


� The initially assigned hearing date.


� Wausau Ins. Companies v. Van Biene, 847 P.2d 584, 588 (Alaska 1993).  


� See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191, 1192 (Alaska 1984); Moretz v. O’Neill Investigations 783 P.2d 764, 766 (Alaska 1989); Childs v. Copper Valley Electrical Association 860 P.2d 1184, 1191 (Alaska 1993); and Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994).


� 686 P.2d 1187 (Alaska 1984).


� Id. at 1191, 1192


� Note: 8 AAC 45.142 has been amended twice since its adoption.


� Cf, Sang Suh v. Pingo Corp., 736 P.2d 342, 346, 347 (Alaska 1987) [retroactive application of Supreme Court rulings to pending claims]. 


� See, e.g., Williamee v. Derrick Enterprises, AWCB Decision No. 98-0078 (March 27, 1998).


� 783 P.2d 764 (Alaska, 1989).


� Id. at 764-766.


� Id. at 765.


� Following the Court’s approach to this question in Moretz, we will not here address any possible division of entitlement to the interest between the employee’s estate, the various payers, or the health care providers.


� AS 45.45.010 provides, in part: “Legal Rate of Interest, (a) The rate of interest in the state is 10.5 percent a year and no more on money after it is due except as provided in (b) of this section.”  


� 487 P. 2d at 63-64.


� See Orbeck v. UAF, AWCB Decision No. 04-0287 (December 2, 2004).


� 669 P.2d 956, 957 (Alaska 1983).


� 130 P.2d 941, 950-951 (Alaska 1996).  See also, Humphrey v. Circle De Lumber, AWCB Decision No. 01-0140 (July 23, 2001) at 3-4.


� However, in the context of the Alaska State Commission for Human Rights, in Pyramid Printing Co. v. Haley, et al., 153 P.3d 994(Alaska 2007), the Alaska Supreme Court affirmed the agencies’ authority to award both prejudgment and postjudgment awards of interest.


� 686 P.2d at 1192.


� Id. 


� See also,  Moretz, 783 P.2d at 765.


� 130 P.2d at 950-951.  


� AWCB Decision No. 01-0140 (July 23, 2001) at 3-4.


� The employer cites Alyeska Pipeline Service Co. v. Anderson, 669 P.2d at 957, for this proposition, but we note that decision simply reversed a Superior Court decision awarding compound interest.


� We note there were references in the record to certain PTD benefits possibly inadvertently paid by the employer before it recognized the employee’s claim as compensable in 2005, the record does not appear to clearly reflect what might have been paid, or when.  If parties know of more specific evidence on this point, or on other aspects of Ms. Soules’ calculations, a petition for modification under AS 23.30.130 may be filed concerning this decision.


� We note that Mr. Van Nortwick’s calculations appear to have used the dates the benefit payments would become due for payment to avoid penalties, under AS 23.30.155(a).  


� Note: AS 23.30.155(e) was amended in 1998 to prospectively increase the penalty from 20 percent to 25 percent.


� See, Maas v. Michael Ness, AWCB Decision No. 97-0070 (June 19, 1997).  


� 130 P.2d at 950-951.


� 831 P.2d 352 (Alaska 1992).


� 831 P.2d at 358.


� Id.


� 487 P. 2d at 63-64.


� 669 P.2d 956, 957 (Alaska 1983).


� See Orbeck v. UAF, AWCB Decision No. 04-0287 (December 2, 2004).


� But, see, Black v. Universal Services, Inc., 627 P.2d 1073, 1076 (Alaska 1981).


� Bailey, 111 P.3d, at 325 (FN 10).


� The Alaska Supreme Court long ago, in Simon v. Alaska Wood Products,� required us to give the parties notice of the specific issues being decided in our proceedings.  Even though AS 23.30.155(e) operate as a matter of law to provide penalties without an order from us, we note the employee raised this issue in his final, post-hearing brief.  If we found this provision potentially applicable, we would require more sufficient notice to the employer concerning the issue.


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs, 860 P.2d at 1190.


� Supplemental Affidavit of Fees & Costs, filed and served September 9, 2006.


� The employee filed a Second Supplemental Affidavit of Fees & Costs, which itemized an additional $2,700.00 in attorney fees and $11.83 in legal costs related to work performed from October 11, 2006 through November 14, 2006.  He also filed a Claimant’s Third Supplemental Affidavit of Fees and Costs, dated February 24, 2009, itemizing 111.4 hours of work between, and requesting $31,375 in attorney fees and $163.50 in additional costs.  The employee requested we award the fees and costs itemized in these affidavits if the actual work performed exceeds the statutory minimum attorney fees under AS 23.30.145(a).  Because the parties did not address these Affidavits in their briefs or oral argument, we will not address them in this decision. 


� 718 P.2d 971, 974-975 (Alaska 1986),


� See, e.g., Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).


� The employer argued the Alaska Supreme Court decision in Harnish Group, Inc. v. Moore,� bars the award of attorney fees under both AS 23.30.145(a) and AS 23.30.145(b).  In the instant decision, we are awarding attorney fees only under AS 23.30.145(a).  We awarded attorney fees under AS 23.30.145(b) in addition to statutory minimum attorney fees in our October  6, 2006 decision.  We are not addressing the October 6, 2006 decision, and we will not address this issue in the instant decision.   


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Alaska Interstate v. Houston, 586 P.2d at 620; Childs, 860 P.2d at 1190.


� 718 P.2d at 974-975.


� See, e.g., Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).


� Id.


� See, e.g., AS 23.30.155(b); AS 23.30.097(d).


� 847 P.2d 584, 588 (Alaska 1993).  


� See Blanas v. The Brower Co., 938 P.2d 1056, 1062 (Alaska 1997); Schmidt v. Beeson Plumbing & Heating, 869 P.2d 1170, 1175 (Alaska 1994); and Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191 (Alaska 1984).


� 847 P.2d at 588.  


� See, e.g., Bathony v. S.O.A., D.E.C., AWCB Decision No. 01-0091 (May 8, 2001); Devereaux v. City of Hoonah, AWCB Decision No. 96-0058 (February 8, 1996); McFadden v. National Mechanical, AWCB Decision No. 95-0266 (September 18, 1995).


� In accord with AS 23.30.135(a) and AS 23.30.155(h).


� 198 P.3d 1122 (Alaska 2008).
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