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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	ROBERTA R. GUIDRY, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

NANA DEVELOPMENT CORP.,

                                                  Employer,

                                                   and 

ACE AMERICAN INSURANCE COMPANY,

                                                  Insurer,

                                                     Defendants.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200616038
AWCB Decision No.  09-0099
Filed with AWCB Fairbanks, Alaska

on May 20, 2009


We heard the employee’s claim for temporary total disability (“TTD”) benefits, medical benefits, a second independent medical evaluation (“SIME”), and a finding of frivolous and unfair controversion in Fairbanks, Alaska, on April 9, 2009.  The employee represented herself.  Attorney Colby Smith represented the employer and insurer (“employer”).  We heard the claim with a two person panel, a quorum under AS 23.30.005(f).  The employer was unable to play certain surveillance recordings during the course of the hearing, and requested we review copies of the recordings after the hearing.  We agreed, and closed the record when we next met, April 23, 2009.

ISSUES

1.
Is the employee entitled to additional TTD benefits, under AS 23.30.185?

2.
Is the employee entitled to additional medical benefits, under AS 23.30.095(a)?

3.
Shall we order an SIME, under AS 23.30.095(k)?

4.
Did the employer frivolously or unfairly controvert the employee’s benefits, under AS 23.30.155(o) and, as a consequence, is the employee entitled to penalties under AS 23.30.155(e)?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured her right foot while vacuuming as a housekeeper for the employer on Alaska’s North Slope on March 26, 2006.
  She saw Christina Townsend, D.O., concerning her foot, cholesterol levels, and blood lab results on March 31, 2006.
  Dr. Townsend recommended footwear to decrease pain in her lateral foot, anti-inflammatory medication, and approved a change in her work routine.
  If the foot pain did not resolve within two weeks, Dr. Townsend recommended the employee return for X-ray studies and a possible EMG
 study.
  

The employee continued to work, but moved to a new job in her customary trade as a truck driver/expediter with Alaska Supply Chain Integrators (“ASCI”) on May 15, 2006.
  The employee’s symptoms did not resolve, and on June 19, 2006, she returned to Dr. Townsend’s clinic where she saw PA-C Margaret Heller.  PA-C Heller reported right foot joint pain, limitation of joint movement, limping, and swelling.
   She noted the employee had an X-ray done shortly after the injury, which showed no fracture.
  PA-C Heller recommended a bone scan and a walker boot, and prescribed pain medication.
  A bone scan on June 22, 2006, was read by Andrew Moran, M.D., to reveal focused right midfoot uptake, indicating possible degenerative changes, stress fracture, or intertarsal coalition.
  Dr. Moran noted the scan appeared to indicate a stress fracture.
 

Because the employee’s foot symptoms persisted, she had difficulty carrying supplies and loading her truck in her new work, and ASCI eventually let her go on September 8, 2006.
  She subsequently worked part time as a receptionist for attorney Richard Herren in Wasilla during December 2006 and January 2007.

PA-C Heller continued to provide the employee conservative care through January 2007.
  PA-C Keith Kehoe referred the employee to orthopedists William Vaughn Gardener, M.D., and Eugene Chang, M.D.
  On June 28, 2007, Dr. Gardener felt the persistence of the employee’s symptoms appeared too long for a stress fracture, and may indicate tarsal coalition or neuralgia.
  On August 17, 2007, Dr. Chang read an MRI
 to show nonspecific changes throughout her foot,
 and noted she reported being disabled since September of 2006.
  He noted she had exquisite tenderness at the third metatarsal interspace, and some at the fifth metatarsal.
  He diagnosed a Morton’s neuroma, which he injected with Kenalog and Marcaine.
  

At the employer’s request, orthopedist Thad Stanford, M.D., evaluated the employee on October 6, 2008.
  In his report, Dr. Stanford diagnosed an interdigital neuroma, and recommended surgery.
  He restricted her from heavy work.
  He indicated the employee’s work injury caused the condition, and that she was not yet medically stable.
  

The employer accepted liability for the employee’s injury.  It provided TTD benefits beginning September 14, 2007, and medical benefits.

On October 24, 2007, Dr. Chang noted her symptoms persisted at the base of the fourth and fifth metatarsal, and was at a loss to determine the specific cause.
  He recommended orthotic inserts and restricted her from work for another month.
 

On November 7, 2007, the employee saw podiatrist Kenneth Swayman, DPM, who diagnosed chronic peroneus brevis tendon enthesitis (inflammation at the tendon point of insertion) at the fifth metatarsal, and prescribed a course of physical therapy.
  On December 27, 2007, Dr. Swayman provided a steroid injection into the peroneus brevis tendon.
  Dr. Swayman continued to recommend physical therapy, provided several steroid injections, and provided several forms of conservative care through at least November 24, 2008.
 

The employer had Dr. Stanford evaluate the employee again on February 2, 2008.  He recommended continued physical therapy, and possible injections, and indicated she could not yet return to her work.

On April 30, 2008, John McCormick, M.D., interpreted another bone scan to show limited focal uptake at the distal right tibia.
  On May 9, 2008, Dr. Swayman released the employee to light duty work.
  Dr. Swayman, referred the employee for an evaluation of her knee, back, and neck problems by physiatrist Robert Martin, M.D.  On June 2, 2008, Dr. Martin noted the employee externally rotated her right leg while bearing weight, and diagnosed sacroiliac arthralgia, related to a history of a right cuboid foot sprain at work.
  On June 28, 2008, Dr. Martin performed an L5-S1 facet block injection.
  On July 8, 2008, Dr. Martin noted she received only temporary relief from the nerve block, and noted she was walking with an antalgic gait.
 

The employer had the employee surreptitiously followed and video recorded by two private investigators from EMSI while the employee was shopping on July 10, 2008.  The investigators again followed her on July 24, 2008, videoing her in transit to and from her examination by Dr. Williamson-Kirkland in Seattle.

At the employer’s request, orthopedist Thomas Williamson-Kirkland, M.D., evaluated the employee on July 24, 2008.  In his report, Dr. Williamson-Kirkland noted the employee’s abnormal gait, externally rotating her foot and walking on the inside of her right foot.
  He believed the employee may have suffered a sprain to the lateral midfoot, but that condition should have resolved through the treatment she received.
  He indicated the employee’s present symptoms were likely the result of her abnormal gait, and he recommended a work conditioning program to correct the gait.
  

On August 19, 2008, the employer had Dr. Williamson-Kirkland view the surreptitious videos.  In his second report, Dr. Williamson-Kirkland reported the videos showed the employee walking normally while getting in and out of a vehicle, shopping in a store, and while traveling through an airport, but limping in an exaggerated way as she approached and left the office where he had examined her.
  He reported the video after she left the examination showed her hardly limping at all.
  He now regarded her toe out walk as malingering behavior.
  The employee may have suffered a foot strain at work, but she had been medically stable for most of two years before his report.
  He felt the work injury needed no additional treatment, and had no rateable permanent partial impairment (“PPI”) from the work injury.
  He saw no medical reason to restrict her from returning to her work as a housekeeper, and he recommended no physical restrictions related to her work injury.

Based on Dr. Williamson-Kirkland’s August 19, 2008 report, the employer denied any further benefits in a Controversion Notice dated August 21, 2008.
  TTD benefits terminated effective August 7, 2008.

In a check-the-box response to an inquiry from the employer’s nurse case manager, on August 25, 2008, Dr. Swayman checked a box indicating he agreed
 with the July 24, 2008 and August 19, 2008 reports by Dr. Williamson-Kirkland.
  In a hand-written comment, Dr. Swayman indicated the employee had been consistent in his evaluation and treatment of her, but that he had never seen her outside the context of his office.
  

Dr. Swayman issued a Medically Excused Absence form concerning the employee, dated November 24, 2008.
  In the form, Dr. Swayman indicated the employee is under his care for a chronic foot injury, and is restricted from work.
  Karl Bosenberg, DPM, from Dr. Swayman’s clinic, completed an Application for Handicapped Parking Identification form for the Alaska Department of Motor Vehicles, dated June 17, 2008, indicating the employee has a permanent severe limitation in her ability to walk.

The employee filed Workers’ Compensation Claim forms dated August 28, 2008, and August 29, 2008, requesting TTD benefits, medical benefits, a finding of frivolous and unfair controversion, and a second independent medical evaluation (“SIME”).
   Based on Dr. Williamson-Kirkland’s August 19, 2008 report, the employer again denied any further benefits in a Controversion Notice dated February 3, 2009.
  

In a prehearing conference on February 20, 2009, the parties agreed to a hearing set for April 9, 2009.
  The issues for hearing were identified as TTD benefits from September 16, 2006, through September 13, 2007, and from August 8, 2008, and continuing, medical benefits, a finding of frivolous and unfair controversion and related penalties, and an SIME.

At the hearing on April 9, 2009, the employee testified her symptoms have persisted from the date of her injury in 2006.  She testified she always walks in an unusual way, on the outer edge of the right foot, with her right foot turning out, and that is in the medical records, and is visible in the videos.  She indicated that she does not always have to limp.  She testified she did not take her pain medication before going to the examination with Dr. Williamson-Kirkland in order for him to be able to evaluate her unmedicated.  She testified she had to walk quite a bit while in the airports in transit to his office.  Consequently, she testified, she was in a great deal of discomfort during the examination, and was not able to relieve that pain until after the examination.  She testified she has filed a complaint against Dr. Williamson-Kirkland.
  The employee filed approximately 20 pages of outstanding medical bills, through February 23, 2009, requesting their payment.

At the hearing, Gavin Riggs testified he is an investigator working with EMSI.  He testified that he and another investigator, Amy Johnson, followed the employee and recorded the videos.  He testified the employee’s gait was normal in all circumstances, except when near the office of Dr. Williamson-Kirkland, at which time she displayed a pronounced limp.

At the hearing, Dr. Stanford testified he had based his evaluation of the employee largely on the history she provided him during his examinations.  He testified the imaging studies of the employee largely show degenerative changes.  He noted the videos show that the employee has essentially recovered from her work injury.  He indicated it is reasonable to interpret the record to show she fully recovered from the work strain injury within five months, and that she is medically stable, without work-related PPI.

At the hearing, Dr. Williamson-Kirkland testified consistent with his reports.  He testified the “pop” reported by the employee was not a significant injury.  He testified he gave the employee the benefit of the doubt in the first report, attributing the employee’s apparent symptoms to disuse and fear of re-injury, and so recommended work hardening.  However, he testified the videos showed the employee with a normal walk, vigorously pulling luggage in the airport.   At his office he observed an exaggerated limp.  He testified she needs no additional treatment.

At the hearing, and in her brief, the employee argued the medical records are consistent that she injured her foot and has persisting, consistent symptoms form it.  She argued a number of the imaging studies indicate she suffered a stress fracture in her work injury, and those studies show objective evidence of the injury.  She argued her treating physicians have consistently diagnosed her, provided care, and restricted her from work.  She testified the videos are of such a poor quality, focus, and framing, that they really do not give a good image of how her feet were moving.  She testified Dr. Swayman indicated in his November 24, 2008 work restriction that she is still under his care for her foot injury.  She requested we grant her claims.

At the hearing, and in its brief, the employer argued the opinion and medical reports of Dr. Williamson-Kirkland indicate any strain to her foot at work has long since resolved, and the employee’s current symptoms are the result of her malingering behavior, especially her gait.  It argued this opinion is substantial evidence rebutting the presumption of compensability for any of the employee’s current claims.  It argued the preponderance of the medical evidence indicated the employee fully recovered from any possible work injury to the foot.  Her treating physician, Dr. Swayman agrees with Dr. Williamson-Kirkland’s findings, indicating she needs no additional treatment for the any work injury, she is not restricted from return to her work by an injury, and she has no PPI related to her work injury.  Because the employee’s treating physician agrees with the employer’s physicians, there is no basis for an SIME examination.  The employer argued it already provided more benefits for her work injury that what she was entitled to receive, she has recovered, and she can return to employment.  It argued the employee’s claims for additional benefits should be denied.

The employer was unable to run the surveillance video effectively during the hearing, as a result of technical difficulties with its computer.  We agreed to watch the videos following the hearing.  We subsequently watched the surveillance videos and the employee’s videotaped deposition, and reconvened when we next were scheduled to hold hearings, April 23, 2009.  The quality of the recorded images was poor.  In the surveillance videos, the employee was shown driving, going to a physical therapy office, walking in parking areas, going to private residences, shopping, transiting in an airport, and coming and going from what Dr. Williamson-Kirkland’s office.   Entering and leaving the physician’s office, the employee displays a strong limp.  In the other contexts (except driving) the employee appears readily able to walk, though it is not clear to us that her gait is fully symmetrical in those circumstances. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . degree of impairment . . . necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require….
AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties....

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

As of the date of our hearing, Drs. Williamson-Kirkland and Stanford indicated the employee may have injured her foot at work in March 2006, but that injury was no more than a strain from which the employee fully recovered within approximately five months.  Although Dr. Swayman checked a box in a form letter on August 25, 2008, indicating he agreed with Dr. Williamson-Kirkland’s reports, Dr. Swayman subsequently issued a work restriction on November 24, 2007, indicating the employee was under his care for her chronic foot injury.  The employee’s other health care providers have continuously treated her foot injury.     

We find the hearing testimony and the medical record indicate the opinions of the employer’s physicians, Drs. Williamson-Kirkland and Stanford contradict the opinions of the employee’s treating physicians, Drs. Chang, Swayman, and Martin, as well as PA-C Heller and Kehoe, concerning the cause of the employee’s persisting foot condition, her need for treatment, medical stability, and disability attributable to her work injury.
  We additionally find the question of possible permanent impairment related to the work is a reasonably anticipated issue which would prudently be addressed in an SIME.
 

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting us wide discretion to consider any evidence available when deciding whether to order an SIME, deciding what issues to address, and to assist us investigating and deciding medical disputes in contested claims.  We also note AS 23.30.135(a) and AS 23.30.155(h) mandate we follow such procedures as will “best ascertain the rights of the parties” and “properly protect the rights of the parties.”

We find the issues concerning the disputes noted above are medically complex.  We find the conflicts between the medical opinions are significant.  We find resolving these disputes are essential to determining and protecting the rights of the parties.
  We find an independent evaluation of the contradictions and inconsistencies between these opinions would assist our resolution of this claim.  Consequently, we will order an examination concerning these issues, under AS 23.30.095(k) and AS 23.30.110(g).  We will direct our board designee, Workers’ Compensation Officer Melody Kokrine, to submit questions to the SIME physician concerning the issues we have identified in this decision and order, and any other significant medical issues identified by the board designee.
  

An SIME must be performed by a physician on our list, unless we find our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on our review of the employee’s file and the arguments of the parties, we find a physician trained in orthopedic surgery, specializing in foot and ankle conditions, would be suited to perform this examination of the employee.  We note our list has an orthopedic surgeon specializing in the ankle and foot, Carol Frey, M.D.  We find Dr. Frey would best serve this role.  

We will order our board designee, Workers' Compensation Officer Melody Kokrine, to arrange the SIME with Dr. Frey and the parties, in accord with 8 AAC 45.092(h).  If Dr. Frey is unable to perform the examination, we direct Ms. Kokrine to select an SIME physician in accord with 8 AAC 45.092(f).  The SIME physician should be requested to address the disputes we have identified in this decision, and any other significant medical issues identified by board designee Kokrine.
  We will retain jurisdiction over the employee’s claims, pending receipt of the SIME report.

We direct board designee Kokrine to oversee the gathering of the relevant medical record, in accord with 8 AAC 45.092(h).  Because the surveillance videos have played a significant role in the litigation of this claim, we direct board designee Kokrine to send a copy of this decision to the SIME physician, and to notify Dr. Frey that the investigation materials will be provided to her, if in her judgment, she needs to review those materials.

ORDER
1.
Workers' Compensation Officer Melody Kokrine shall schedule an SIME, under AS 23.30.095(k) and AS 23.30.110(g), with Dr. Frey, pending her acceptance, or with another physician selected by Ms. Kokrine, in accord with the procedure in 8 AAC 45.092(h). 

2.
An SIME shall be conducted regarding concerning the cause of the employee’s persisting foot condition, if any, her need for treatment, medical stability, permanent impairment, and disability attributable to her work injury, and any other medical dispute identified by Ms. Kokrine.
3.
The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h) and this decision.  

4.
We retain jurisdiction over the employee’s claims, pending receipt of the SIME report.

Dated at Fairbanks, Alaska on May 20, 2009.




ALASKA WORKERS' COMPENSATION BOARD






/s/












William Walters, Designated Chairman






/s/












Debra G. Norum, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ROBERTA R. GUIDRY employee / applicant v. NANA DEVELOPMENT CORP., employer; ACE AMERICAN INSURANCE COMPANY, insurer / defendants; Case No. 200616038; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May    , 2009.






/s/












Maureen I. Johnson, Admin. Clerk III
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� Report of Occupational Injury or Illness, prepared by the employer on September 21, 2006, but noting the employer was aware of the injury on March 27, 2006.


� Dr. Townsend medical report, March 31, 2006.


� Id.


� Electromyelogram. 


� Dr. Townsend medical report, March 31, 2006.


� Deposition of employee, October 21, 2008, at 17, 31.


� PA-C Heller medical report, June 19, 2006.


� Id.


� Id.


� Dr. Moran bone scan report, June 22, 2006.


� Id.


� Deposition of employee at 32. See also, Termination Report for employee, dated September 8, 2006: terminated for unsatisfactory performance, eligible for rehire.


� Id. at 33.


� PA-C Heller medical note, January 31, 2007.


� PA-C Kehoe medical note, June 26, 2007.


� Dr. Gardener letter to PA-C Kehoe June 28, 2007.


� Magnetic resonance imaging study.


� David Moeller, M.D., read this MRI on August 2, 2007 to indicate a possible stress fracture.


� Dr. Chang medical report, August 17, 2007.


� Id.


� Id.


� An employer’s medical evaluation (“EME”), under AS 23.30.095(e).


� Dr. Stanford EME report, October 6, 2007.


� Id. 


� Id. 


� Compensation Report, September 3, 2008.


� Dr. Chang medical report, October 24, 2007.


� Id.


� Dr. Swayman medical report, November 7, 2007.


� Dr. Swayman medical report, December 27, 2007.


� Dr. Swayman medical reports and notes, January 29, 2008, through November 24, 2008.


� Dr. Stanford EME report, February 2, 2008.


� Dr. McCormick, bone scan interpretive note, April 30, 2008.


� Dr. Swayman medical report, May 9, 2008.


� Dr. Martin medical report, June 2, 2008.


� Dr. Martin medical report, June 28, 2008.


� Dr. Martin medical report, July 8, 2008.


� Dr. Williamson Kirkland EME report, July 24, 2008.


� Id. 


� Id. 


� Dr. Williamson Kirkland EME report, August 19, 2008.


� Id. 


� Id. 


� Id. 


� Id. 


� Id. 


� Controversion Notice, August 21, 2008.


� Compensation Report, September 3, 2008.


� In the hearing on April 9, 2009, the employer represented Dr. Swayman had been shown the surreptitious videos.


� Dr. Swayman’s response to a letter from Lisa Jacobsen, RN, dated August 24, 2008.


� Id.


� Dr. Swayman Medically Excused Absence, dated November 24, 2008.


� Id.


� Dr. Bosenberg, Application for Handicapped Parking Identification, dated June 17, 2008.


� Workers’ Compensation Claim forms filed January 15, 2009, and January 21, 2009.


� Controversion Notice, February 3, 2009.


� Prehearing Conference Summary, February 20, 2009.


� Id.  We additionally note the Prehearing Conference Summary reflects the employer’s representation the employee received unemployment insurance benefits from September 13, 2007, through March 31, 2008. 


� The nature and status of the complaint are not clear from the available record.


� See AS 23.30.095(k).


� See AS 23.30.110(g).


� AWCB Decision No. 97-0165 at 3 (July 23, 1997).


� AWCB Decision No. 98-0076 (March 26, 1998).


� AS 23.30.135(a); AS 23.30.155(h).


� AS 23.30.110(g).


� 8 AAC 45.092(f).


� AS 23.30.110(g).


� See, e.g., Aikens v. Browning Timber, AWCB Decision No. 95-0310 (November 13, 1995) at 3-4.
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