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ALASKA WORKERS' COMPENSATION BOARD

  P.O. Box 115512
Juneau, Alaska 99811-5512

	CHARLES G. WEST, 
                                                  Claimant, 

                                                     Applicant,

                                                   v. 

MIDWAY AUTO PARK SALES & 

RENTALS (uninsured),
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	FINAL DECISION AND ORDER

AWCB Case No.  200817952
AWCB Decision No.  09-0100
Filed with AWCB Anchorage, Alaska

on May 21, 2009


The Alaska Workers’ Compensation Board (Board or AWCB) heard claimants Charles West’s and Alaska Open Imaging Center’s Workers’ Compensation Claims (claims) on April 15, 2009, in Anchorage, Alaska.  Attorney Robert Rehbock represented claimant Charles West (Claimant).   Attorney William Erwin represented putative Employer Midway Auto Park Sales & Rentals (Midway), which was uninsured for work-related injuries at the time of this alleged injury.  Kim Barnett appeared telephonically representing claimant Alaska Open Imaging Center (AOIC).
  The Worker’s Compensation Benefits Guarantee Fund (Fund) is a party to this action, but did not appear.  We left the record open to receive a supplemental affidavit of attorney’s fees and costs from Mr. Rehbock.  We closed the record on April 22, 2009, when we received and reviewed Mr. West’s supplemental fee and cost affidavit.
ISSUES

This case involves numerous issues, some of which must be resolved before the case’s merits can be decided.  At the outset, the Board must first determine:

1) On the date of alleged injury, October 17, 2008, was Charles West an “employee,” employed by Midway Auto Park Sales & Rentals, an “employer,” pursuant to AS 23.30.395(19-20), and the “relative nature of the work test,” as codified in 8 AAC 45.890?

If the Board answers issue one in the affirmative, it then reaches the next issue in Mr. West’s claim as follows:

2) Did Mr. West suffer a work-related “injury” with Midway, pursuant to AS 23.30.395(24)?

If the Board answers issue two in the affirmative, it then reaches the other issues of merit in Mr. West’s and AOIC’s claims as follows:

3) Is Mr. West entitled to an award of temporary total disability (TTD), from Midway from October 18, 2008 and continuing, pursuant to AS 23.30.185?

4) Is Mr. West entitled to an award of permanent partial impairment (PPI), from Midway pursuant to AS 23.30.190?

5) Is Mr. West entitled to an award of medical costs and related transportation expenses from Midway, pursuant to AS 23.30.095?

6) Is Mr. West entitled to a penalty from Midway payable to him or his medical providers?

7) Is Mr. West entitled to an award of interest from Midway payable to him or his medical providers, pursuant to AS 23.30.155(p) and 8 AAC 45.142? 

8) Is Mr. West entitled to an award of attorney’s fees and costs from Midway, pursuant to AS 23.30.145? 

9) Is AOIC entitled to have Midway pay its medical costs related to Mr. West’s injury, pursuant to AS 23.30.095?
EVIDENCE SUMMARY

I. GENERAL EVIDENCE:

On November 5, 2008, the Board’s Juneau office received a Report of Occupational Injury or Illness signed by Mr. West October 27, 2008, noticing an injury on October 17, 2008.  On his injury report, Mr. West described falling down on icy pavement “in front of office” and injuring his right knee, ankle, and leg.
  The injury report, both top and bottom sections, appears to have been completed by the same person -- Mr. West.  In the bottom portion reserved for the “employer,” the report states Midway first knew of Mr. West’s injury on October 17, 2008.  The report indicates Mr. West was a mechanic whose earnings were calculated at $10.00 per hour and he worked six days per week.  The report states Midway’s owner’s wife “Christine” was a witness to the accident.
  The injury report provides no information concerning Midway’s insurer at the time of injury.

On November 14, 2008, Mr. West filed a pro se Claim, which the Workers’ Compensation Division (Division) received in Juneau on November 24, 2008.  The Division served Mr. West’s claim by certified mail on Midway on November 25, 2008.
  Mr. West alleges he came out of the office, walked off the porch, slipped, and fell on his knee, elbow and neck.  The part of his body injured, according to Mr. West’s claim, included his knee, elbow and neck, on the “right.”  Mr. West listed “Scott Innes” as his attending physician, and listed as reasons for filing his claim: “I have no insurance, can’t work (sic) no money coming in.”  He alleged Midway had no workers’ compensation insurance, and requested the Board join the Fund pursuant to AS 23.30.082.  Mr. West specifically requested TTD benefits from October 18, 2008 and ongoing, PPI, and medical and related transportation costs.

On November 24, 2008, Michael Monagle on the Fund’s behalf answered Mr. West’s claim cited AS 23.30.075’s requirements, alleged Midway failed to comply with AS 23.30.075, and noted it “appears to have been uninsured” on the date Mr. West claimed injury.  The Fund alleged it was unclear whether an employer-employee relationship existed between Mr. West and Midway.  Consequently, the Fund alleged it was unclear whether Mr. West had a “duly authorized” claim payable under the Alaska Worker’s Compensation Act (Act).  Alternately, the Fund averred if Mr. West is entitled to benefits under the Act, there has been no order of compensability by the Board or a finding Midway is in default of Board-ordered benefits.  Therefore, the Fund asserted Mr. West was not entitled to receive benefits from the Fund at this time.  The Fund affirmatively defended by arguing Mr. West’s claim failed to satisfy the conditions necessary for him to qualify for benefits from the Fund.

On November 26, 2008, Kim Barnett on behalf of AOIC filed a claim requesting $1,900.00 in medical costs for Mr. West’s October 17, 2008 injury.  Ms. Barnett’s claim referred the Board and the parties to the patient stating AOIC is “not the primary care provider,” follows orders from the attending physician for “studies performed,” and as such its information about the matter “is limited.”

According to Midway’s December 3, 2008 letter to the Division, the Division through Michael Monagle sent Midway information concerning Mr. West’s injury.  Midway on December 3, 2008, responded through Kristina Goolsby.  Ms. Goolsby’s letter lists the alleged employer as Arthur & Kristina Goolsby doing business as “Midway Auto Park Sales & Rentals.”  Ms. Goolsby’s letter states:

Dear Mr. Monagle,

After reviewing the documents sent by the Department Of Labor and Workforce Development regarding the case of Mr. Charles West versus our business, we have no idea where Mr. West’s claim comes from.

There was not and is no current employee/employer relationship between Mr. West and Midway Auto.  However, there is still a business relationship between Mr. West and Midway Auto regarding his purchase from 8/6/2008.  Mr. West purchased a 1992 Dodge Caravan for (sic) total of $1700.00 and failed to fulfill the conditions of sale.  He claimed that the car broke down and he asked a local mechanic shop to fix it.  After calling Mr. West several times, he expressed that he does not have money to pay for the repair (and the car is still at the shop) and pay for his scheduled payments according to the Bill of Sale from 8/6/08.

Arthur Goolsby lent him another vehicle and specified that the lent vehicle needs to be returned within (sic) couple days.  Mr. West failed to fulfill this agreement as well.  Mr. Goolsby contacted the State Troopers about repossessing his property.  You may find a report at the State Troopers Office.

Mr. Goolsby and I operate two successful businesses, the Midway Auto and Kenai Dollar Saver.  Currently we employ four part time employees.  However we keep records of ALL our former employees for the tax purposes.  Our employees receive wages every Friday accompanied by the copy of (sic) pay stub.  You can verify this information either with current or former employees.  Mr. West has never been in our database of employees and there is no record that would show any relationship except the Bill of Sale from 8/6/2008 signed by Mr. West.

Thus, Mr. West’s claim against our company is irrelevant and we refuse to pay any medical expenses.

For further information, you may contact me at 394-3689 or 283-4053.  If you cannot reach me, please call the Kenai Dollar Saver at 283-1914 and I will return your call ASAP.

Attached to Ms. Goolsby’s letter is a Bill of Sale dated August 6, 2008.  The Bill of Sale purports to show Mr. West purchased a 1992, blue, Dodge Caravan from Midway on August 6, 2008, for $1,700.00.

On January 16, 2009, attorney Robert Rehbock entered his appearance on Mr. West’s behalf.
  Mr. West’s counsel filed an Affidavit of Readiness for Hearing dated January 16, 2009, with service on Midway and Mr. Monagle.  On even date, Mr. West’s counsel submitted a Notice of Intent to Rely with various documents attached.  Included were three “untitled” affidavits “to whom it may concern,” in form letter format, all of which state, in their entirety: “This letter is to certify that Charles Glen West did work for Midway Auto.”  Two of these otherwise identical affidavits are signed individually by Priscilla Frizzie and Angelo Virgilio and the third is signed by two affiants, Lisa Lowe and Scott Meredith.  Each affidavit appears properly notarized.
  Mr. West’s Notice of Intent to Rely shows certified service on Midway, among others, on January 21, 2009.
  

On January 26, 2009, attorney William Erwin entered his appearance on Midway’s behalf.
  On January 23, 2009, the Board received a Request for Cross-Examination dated by Mr. West’s counsel on January 21, 2009.  This request raised a Smallwood objection
 to Kristina Goolsby’s December 3, 2008 letter to the Board, and demanded a right to question Ms. Goolsby concerning her knowledge, education, beliefs, and preparation schedule for her December 3, 2008 letter.
 

On February 2, 2009, Midway answered Mr. West’s November 14, 2008 claim, denied he was injured in the course and scope of his employment, stated Midway “used Claimant only for occasional temporary short term jobs and paid in cash” making him “exempt form (sic) AS 23.30 et eg.,” argued Mr. West’s injuries pre-existed his alleged fall and were not “the substantial cause” of his need for medical treatment, suggested Mr. West threatened Midway with this claim if it refused to give Mr. West an automobile he had purchased on credit from Midway, said he was not working for Midway when he fell but rather was a customer, and generally denied owing Mr. West any benefits requested in his November 14, 2008 claim.

On February 2, 2009, Mr. West’s counsel filed an amended claim referring to and incorporating Mr. West’s November 14, 2008 and AOIC’s November 26, 2008 claims, and adding fees, costs, interest and “penalty.”  This claim clarified Mr. West sought a Board finding and order stating he was an employee “in the course of the claimed injury.”
  Midway answered the amended claim re-alleging all previous answers and denying the additional claims for penalty, interest, attorney’s fees, and medical costs for Alaska Open Imaging.  It affirmatively defended arguing Mr. West was not Midway’s “employee” under the Act.

Mr. West through counsel filed notices to which he attached itemized statements for medical care connected to his alleged work-related injury.  Among these are included a statement from Central Peninsula General Hospital in the sum of $461.67, a $32.00 bill from North Star Medical Imaging related to Mr. West’s knee x-rays on October 18, 2008, one for $138.00 for a David Innes, M.D. office visit concerning the knee hematoma on October 21, 2008, and one from Dr. Innes for $108.00 for knee and neck on November 12, 2008;
 also loose in the Board’s file are a couple of Physician’s Report’s and one associated itemized statement from Cottonwood Health Center, dated December 2008, for a total of $120.00.

The Board’s file contains an undated Request for Cross-Examination received by the Board on February 4, 2009 from attorney William Erwin on Midway’s behalf.
  This document purports to request cross-examination of “Margaret A. Scrimger” regarding her November 5, 2008
 and November 13, 2008 reports and “Scott Innes” on his October 18, 2008 report, and statements from Priscilla Frizzie, Angelo Virgilio, Lisa Lowe and Scott Meredith, the aforementioned affiants.  In respect to the medical providers’ reports, Midway objected and wanted to cross-examine them concerning the reported work-related injury.  Regarding the four affiants, Midway wanted to cross-examination to discover the basis and source for their statements.  This Request for Cross-Examination indicated Employer was “uninsured.”
  The Board received a virtually identical copy of the undated Request for Cross-Examination on February 23, 2009.  This document was, however, dated and served “February 19, 2009.”
  

Mr. West filed an Affidavit of Readiness for Hearing on AOIC’s November 26, 2008 claim on January 16, 2009 and another on his November 14, 2008 claim on February 2, 2009.

Medical summaries found in the Board’s file include: Mr. West’s November 20, 2008, filed pro se; another slightly different November 20, 2008, filed pro se; and January 26, 2009, March 23, 2009, and March 25, 2009
 summaries all filed by Mr. Rehbock’s office.
II. MEDICAL EVIDENCE:

On October 18, 2008, Mr. West reported to the Central Peninsula Hospital emergency room, C. Chris Mickelson, M.D., that he had “right knee pain.”  The recorded history states:

This 52-year-old male presents with the above complaint.  On July 21st of this year, Mr. West had a right total knee arthroplasty performed by Dr. Innes.  He states he was actually off work for quite a while and had just gone back to work.  Yesterday he was apparently up on the roof doing some work and he slipped and fell and came down directly on his knee.  Since that time he has had pain and swelling.  He is able to walk on it.  No fevers or chills.  No other injury.  He denies headaches, neck pain, chest pain, abdominal pain, new back pain, radicular symptoms, focal weakness or paresthesias.

X-rays were negative for fracture in the right knee.  Dr. Mickelson assessed a right knee strain and gave Mr. West pain pills and an ice pack.  Mr. West was reluctant to have his knee aspirated; he had it done previously by an orthopedist and it was extremely painful.
  Dr. Mickelson referred Mr. West to Dr. Innes for knee follow-up.  Subsequently, Dr. Innes referred Mr. West to Dr. Wright for further evaluation of cervical radiculopathy.

On October 21, 2008, Mr. West reported to Dr. Innes a “new” complaint.  He reported falling at work and the fall being witnessed by a coworker.  Mr. West complained of severe right knee pain and admitted self-medicating with alcohol because he did not have any pain medication.  On examination, Dr. Innes found a “fluctuating” mass superficial to the patella.  He diagnosed a right knee “hematoma.”  Dr. Innes gave Mr. West a Percocet prescription and told him to ice his knee to see if the hematoma would reabsorb on its own.  Dr. Innes opined Mr. West “will be unable to perform the essential duties of the job he had when he injured himself.”

On November 5, 2008, Mr. West reported to ANP Scrimger he fell on October 18, 2008, “at work.”  Mr. West’s primary concern was neck pain and he reported a history of falling at work landing directly on his patella on his right leg and on his right elbow.  He reported having been seen in the emergency room and following up with orthopedic surgeon Dr. Innes several days later.  Initially, Mr. West’s primary concern was his knee because he had total knee replacement about three months earlier.  X-rays reportedly revealed a very large hematoma on the knee, and he had bruising from mid-thigh to his toes.  Mr. West reported his knee was getting better, but was still painful.  His neck, however, was not getting better.  Mr. West reported being in significant pain from the C-7 area radiating down his entire arm.  He reported sharp, shooting pain in his arm and pain all along his upper back on the right side.  He reported difficulty sleeping and reported taking medication for pain.

On examination, ANP Scrimger found objective evidence of significant swelling in the right knee, especially anteriorly and on top of the patella.  The knee was “warm” and looked more “bruised than red.”  She assessed a “right knee contusion with hematoma,” which was improving and being followed by an orthopedic surgeon, “musculoskeletal neck” and upper back pain, secondary to a fall on his elbow.
  The Physician’s Report dated November 5, 2008 states the condition is “work related” with onset at a “fall at work.”
  It does not comment on medical stability but restricts Mr. West from work for “15 to 21 days.”

Mr. West saw Dr. Innes on November 12, 2008.  His knee was doing much better and his main complaint was neck pain radiating down the right arm.  He also reported a feeling of pins-and-needles, which appeared shortly after his “fall at work.”  Dr. Innes assessed a resolving right knee hematoma and cervical radiculopathy.

Employee followed up with ANP Scrimger on November 13, 2008.  His large, knee contusion was getting “much better” but he was still complaining of pain at the C7 level.  Pain was radiating into Mr. West’s arm and into his three middle fingers.  He described it is “absolutely excruciating” pain.  According to the report, Mr. West saw Dr. Innes who told him he had a disk herniation in his neck and referred him to a neurosurgeon.  He had used 60 Percocet pain pills the ANP had given him a week prior.  ANP Scrimger agreed Mr. West should have a cervical spine Magnetic Resonance Imaging scan (MRI) to work up his neck issues and cautioned him he may or may not be helped “with surgery.”
  The Physician’s Report states Mr. West was not yet medically stable and restricted him from employment with no definite release date mentioned.

On November 14, 2008, Mr. West underwent a cervical spine MRI and gave the radiologist a history of “right arm and neck pain” following “trauma in October 2008.”
  The radiologist’s impressions included: Moderate C3-4, C4-5, and C6-7 level spondyloses, primarily due to broad-based disk/osteophyte bulging with varying degrees of associated spinal cord impingement; multilevel, high-grade cervical neural foraminal narrowing, primarily due to uncinate hypertrophy with right C-5 and bilateral C7 foraminal nerve root impingements; otherwise, overall moderate cervical spine neural foraminal narrowing, equivocal exiting nerve root impingement; “mild to moderate disc,” and moderate overall facet cervical degenerative disease.

On December 1, 2008, Mr. West again saw ANP Scrimger for follow up.  She assessed symptoms consistent with a “cervical disk problem.”  She also determined Mr. West was not yet medically stable and it was undetermined if he would have a PPI rating, or if the injury may probably preclude his return to his job at the time of injury.  She restricted Mr. West from returning to work for at least two more months.

On December 5, 2008, ANP Scrimger opined Mr. West was still not medically stable and still not released for work.
   On December 30, 2008, Mr. West saw ANP Scrimger again and said he had seen surgeon Wright and they planned to do surgery as soon as they could get “authorization.”  She assessed a bulging disk in his neck, awaiting surgery.  On January 9, 2009, ANP Scrimger reported Mr. West’s cervical surgery had not yet been scheduled because of continued issues with his “worker’s compensation insurance situation.”  The surgeon did not want to schedule surgery until he was “sure he was going to be paid.”  Mr. West continued to report severe pain.  She further noted Mr. West had been receiving pharmaceuticals from two different pharmacies.  ANP Scrimger confronted Mr. West with this information stating he was “fraudulently getting medication from two different physicians at the same time for a controlled substance.”  She refused to provide any more narcotics.

III. HEARING TESTIMONY:

A. Priscilla Frizzie: 

Ms. Frizzie is Mr. West’s mother and provided funds for some of Mr. West’s medical expenses for his purported work-related injury.
  She testified Mr. West first told her he was injured on October 18, 2008, stating “he slipped and fell on the ice.”  She testified she took her son to work at Midway approximately three times per week in 2008.  Ms. Frizzie had regular contact with her son on a daily basis pre-injury and took him to “work” at Midway at approximately 10 AM and picked him up from work at Midway at approximately 6 PM.  She testified Cheryle Fitzpatrick also took Mr. West to work because he does not drive himself.  In her discussions with her son, Ms. Frizzie said Mr. West told her he was “going to work” at Midway.  She testified she always dropped him off at Midway in the morning and he was always at Midway when she picked him up in the evening.  Ms. Frizzie testified Mr. West had a similar working situation with Midway in 2007 for about “three or four months.”  

In 2008, Ms. Frizzie testified she would occasionally pass by Midway, with others in the car, during the day on her way shopping because Midway is on the “main thoroughfare.”  On some occasions she saw Mr. West on Midway’s lot and specifically recalled on one occasion seeing her son near a car with its hood up and he was “working on it.”  Ms. Frizzie recalled Ms. Fitzpatrick picked Mr. West up at work after his injury and later took him to the hospital.  Ms. Fitzpatrick called Ms. Frizzie and told her Mr. West was injured; she later saw Mr. West who “appeared to be hurt” and said he was hurt because he had “slipped on the steps.”

On cross-examination, Ms. Frizzie testified her son lives on her property but not with her.  Ms. Fitzpatrick is his “off and on” girlfriend.  She recalled Ms. Fitzpatrick and others took Mr. West to work several times per week when she could not do so herself.  Ms. Frizzie recalled Mr. West had a knee operation in the summer of 2008 and was not employed at that time.  He was disabled for about four weeks from this surgery.  When Mr. West fell, Ms. Frizzie understood he injured the same knee.  She went to the emergency room after Ms. Fitzpatrick called her and spoke with Mr. West.  Ms. Frizzie disagreed Mr. West “fell off a roof” and he never told her he had fallen off a roof.  Her understanding of Mr. West’s duties at Midway included generally the same things he did in 2007, which included cleaning cars, mechanical work and general shop cleaning.  Ms. Frizzie testified Mr. West would typically work as a Longshoreman in Whittier on a boat until he got laid off in August or September, and then he would go to work elsewhere.  Mr. West described to her his job at Midway both in 2007 and 2008 as “seasonal” work.

B. Cheryle Fitzpatrick:

Ms. Fitzpatrick testified she is Mr. West’s girlfriend.  In October 2008, she became aware Mr. West was injured.  Ms. Fitzpatrick testified Mr. West was working for “Arthur” and had fallen and injured his knee.  Arthur subsequently wanted Mr. West to shovel off the roof and Mr. West wanted Ms. Fitzpatrick to assist him.  Ms. Fitzpatrick averred Mr. West called her from work at Midway because he told her he was not able to get up on the roof because he had injured his knee on the slip and fall on the ice on Midway’s steps.  She testified Mr. West did not say he had fallen off the roof.  Ms. Fitzpatrick corroborated Ms. Frizzie’s testimony and said she took Mr. West to work at Midway approximately two or three times per week and averred Mr. West had worked for Midway the previous year.  Ms. Fitzpatrick testified she observed Mr. West working on cars and shoveling at Midway, and occasionally brought him lunch in 2007 and 2008.  Ms. Fitzpatrick drove to or past Midway several times each week on her way to Soldotna, to drop off Mr. West’s lunch, or just stop by to “talk with him.”  On the alleged injury date, she had contact with Arthur Goolsby, Midway’s owner.  She testified Mr. Goolsby paid her $30 for her work shoveling Midway’s roof.

Ms. Fitzpatrick testified she went with Mr. West to the emergency room.  Though Mr. West was on the roof with her, Ms. Fitzpatrick averred she did 80% of the shoveling work because Mr. West could not really walk around on the roof and “appeared to be injured.”  Ms. Fitzpatrick maintained Mr. West complained of knee and middle-back pain, showed her his knee, which appeared about “twice its normal size,” and later she noticed it was “bruised.”

On cross-examination, Ms. Fitzpatrick explained Mr. West called her at about 4 PM to 5 PM when she was on her way back from Anchorage on her way into Sterling.  At approximately 5:30 to 6:30 PM, she and Mr. West shoveled the roof.  Ms. Fitzpatrick admitted she never saw a check made out to Mr. West from Midway but maintained she had seen Arthur Goolsby pay Mr. West in cash.  She estimated Mr. West worked at Midway from approximately October 2007 through May 2008 when he went back to a seasonal job as a Longshoreman, and worked approximately eight days total in October 2008 at Midway after his seasonal job ended.

On re-direct, Ms. Fitzpatrick emphasized the only steps at Midway are from the office to the outside.  According to Ms. Fitzpatrick, the day before Mr. West was injured Mr. Goolsby installed a “time clock.”  He feared his workers were cheating on their time and she maintained Mr. Goolsby told Mr. West he would have to start using the time clock as well.  She conceded neither Mr. West nor does she have a valid driver’s license.

C. Angelo Virgilio:

Mr. Virgilio testified he knows Mr. Goolsby and Midway, has his own shop, does some work at his shop for Midway, would occasionally pick vehicles up at Midway, and purchased an auto there as well.  He testified he met Mr. West at Midway, Mr. West “worked there,” jumped a car for him on one occasion, and was the “go-for guy.”
  Mr. Virgilio knew Mr. West worked for Midway in 2008 building a garage or shop.  At one point, Mr. West called him and said he had fallen and hurt his neck while working at Midway doing an unspecified task.

On cross-examination, Mr. Virgilio conceded he had not actually seen Mr. West working for Midway in 2008.  He recalled Mr. West telling him he had fallen while working on a “building or garage.”

D. Lisa Lowe:

Ms. Lowe is Mr. West’s sister and testified to her knowledge Mr. West was Midway’s employee in October 2008.  She based her opinion on the fact she dropped Mr. West off approximately two times per week, and occasionally drove by Midway and saw him working there.  She had no knowledge about Mr. West’s activities at Midway in 2007.  She was aware her mother Ms. Frizzie also gave Mr. West rides to work in 2008.  She recalled dropping Mr. West off at Midway at the front office for work at approximately 8:30 AM to 9:00 AM.  When Ms. Lowe picked Mr. West up at Midway, she did so usually around 4 PM to 5 PM.  He usually called her when he was ready to be picked up.

On cross-examination, Ms. Lowe conceded she never saw any checks bearing Midway’s name payable to Mr. West.  She also averred, however, she would not have an opportunity or reason to see his money.  She testified on several occasions she drove by Midway and saw Mr. West cleaning snow off cars.

E. Charles West:

Claimant Charles West testified he worked approximately eight days in October 2008 for Midway before his injury, mostly doing mechanical work.  His work was similar to that done for Midway in 2007.  Mr. West explained the genesis of his Midway work as follows: He finished his seasonal Longshoreman’s work on approximately September 23, 2007.  Shortly thereafter, he got a call from “day labor” to clean cars for Midway; that is how he met Mr. Goolsby.  Following the short-term day labor job, Mr. West said he stayed with Mr. Goolsby earning $10 per hour, working six days per week, from approximately 11 AM to approximately 6 PM each day.  Mr. West testified he had keys to the business.  Mr. Goolsby was building a new garage in 2008 and told Mr. West to help the contractor with whatever he needed.  Consequently, Mr. West testified he put some wood around the base of the garage on one occasion for about one hour.  His other work duties at Midway included plowing the driveway when it snowed, moving all the cars out of the way to clear snow from the lot, cleaning snow off the cars, cleaning the inside of vehicles, and doing mechanical work such as putting brakes on a Jeep on the day he was injured.  Other mechanical work included changing batteries and starters, and fixing electric door locks.  Mr. West testified he lacked his own mechanic’s tools.

On the date of his injury October 17, 2008, Mr. West testified he fell on the steps on the front deck at Midway while switching keys for the next vehicle upon which he would work.   According to Mr. West, Mr. Goolsby’s wife Kristina was loading the Goolsby’s baby into their car and witnessed his fall.  He injured his right knee, right elbow, and right side but continued working.  Mr. West testified he called Ms. Fitzgerald about 5 PM advising her he needed help cleaning the Midway roof off, as Mr. Goolsby requested.  He had just finished putting brakes on a Jeep and had gotten the keys for the next vehicle when he slipped and fell on Midway’s steps.

Mr. West reviewed Exhibit 1 items A through F attached to his hearing brief.  These consisted of a February 12, 2009 cover letter to Mr. Rehbock’s paralegal and several copies of “CSK Proshop Invoices” ranging in date from October 11, 2008 through October 14, 2008.
  The invoices relate to purchases made on various dates in October 2008 by Midway.  On the bottom of each invoice there is a place reserved for someone to sign on behalf of “Midway Auto.”  In each instance, the signature “Charles West” appears.  Upon reviewing these invoices, Mr. West testified the signatures on each invoice were his.  He further testified he signed the invoices because he “worked there” at Midway.  Mr. West explained he drove Midway’s parts truck (a Ford Ranger) regularly to obtain auto parts at Mr. Goolsby’s request.  He told Mr. Goolsby he did not have a valid driver’s license, and Mr. Goolsby knew he did not have a valid driver’s license.  Mr. West further explained Midway had an account at the auto parts store.  On occasion, Mr. West would drive to the store and tell the auto parts salesman what he needed for Midway’s vehicles.  The parts store provided what Midway needed, and Mr. West signed the invoices on Midway’s behalf.  He explained Mr. Goolsby “always oversees everything I did.”  Mr. West further testified he would do whatever Mr. Goolsby “told him” to do.  

According to Mr. West, Midway paid him on Fridays, in cash, based on how long he worked “open to close.”  Initially, Mr. West did not use a time clock and simply told Mr. Goolsby how many hours he worked at $10 per hour.  Normally Mr. West worked 11 AM to 6 PM six days per week.  Eventually, Mr. Goolsby installed a time clock, showed Mr. West how to use it, and told him to start using it the following Monday.  Mr. West testified he was supposed to get a raise after 30 days, up to $12 per hour.

Mr. West explained the van purchase from Midway.  He conceded he bought a van on a $1,500 payment plan.  He testified two days after purchasing the van, he found out the head gaskets were “blown.”  Repairs were $800 more than the initial repair quote.  So, Mr. West advised the repair shop he could not pick the van up because he did not have enough money.  According to Mr. West, on the date he purchased the van from Midway, August 6, 2008, he was not yet working for Midway.  Recognizing he still owed Midway for the van, Mr. West said he spoke with Mr. Goolsby who told him if he worked for Midway on Sundays he would deduct earnings from that day from the van debt.

Mr. West testified he injured his knee, neck and back when he slipped and fell at Midway.  He was laid up for about two weeks and when he started moving around again, his neck and arm began hurting.  Mr. West testified he had neck surgery about two weeks prior to the hearing.

On cross-examination, Mr. West further explained the van purchasing arrangement with Midway.  Though more detailed, his account was consistent with his previous testimony.  Mr. West denied threatening a workers’ compensation claim against Midway unless Midway forgave his debt for the van.  Similarly, he denied having ever said he “fell off a roof.”  Mr. West maintained Mrs. Goolsby went inside to tell Mr. Goolsby Mr. West was injured when he slipped and fell.  Mr. West testified Mr. Goolsby was mad because Mr. West was “bitching” about the van not working.

Mr. West testified Mr. Goolsby bought and paid for all the tools he used at Midway.  Mr. West admitted he never received a W-4 income tax form from Midway.  He would occasionally fill out receipts and take monies from Midway customers.  Occasionally, Mr. West obtained “draws” for $20 from Mr. Goolsby, and he testified Mr. Goolsby gave him $40 for the emergency room bill.  Ultimately, according to Mr. West, Mr. Goolsby “fired” him following his injury.  Mr. West maintained he learned the following Monday (after his injury) Midway had no worker’s compensation insurance.  Mr. Goolsby told him that and, at the same time for the first time said Mr. West was a “contractor.”

Upon Board questioning, Mr. West testified Mr. Goolsby became irate when he asked about workers’ compensation insurance, and ultimately said “you’re fired.”  He further testified Mr. Goolsby provided all the mechanical and other tools, paid for the tools, and helped pick them out when new tools were purchased.  Mr. West’s mechanical training included that received in the United States Army.  Mr. West testified he had no business license (other than for his fishing vessel in prior years), no mechanic’s tools of his own, thought Mr. Goolsby could fire him if he wanted to, and Mr. Goolsby had threatened to fire him in 2007.  Mr. West’s other duties at Midway required no special education, training or experience.  He had no power to hire or fire anyone else.  Mr. West and Mr. Goolsby finalized their employment agreement by a handshake only, in 2008.  Mr. West had no worker’s compensation policy of his own.  But for his injury, he believed he would still be working for Midway.  Mr. West never owned or operated his own car repair business.

F. Kim Barnett:

Ms. Barnett testified she filed AOIC’s November 26, 2008 claim on for services incurred on Mr. West’s behalf on November 14, 2008, in the sum of $1,900.00.  She testified the services were provided in conjunction with Mr. West’s workers’ compensation injury at Midway.  Ms. Barnett obtained this information from Mr. West on October 18, 2008.  She got the injury date, October 17, 2008, from personnel at the Board.

G. Arthur Goolsby:

Mr. Goolsby testified he owns Midway, having started business in approximately July 2007.  He currently has employees but said he previously had no employees at Midway.  His wife, Kristina Goolsby, is Midway’s bookkeeper.  He testified Mr. West came to him in 2007 looking for work and “odd jobs.”  Mr. Goolsby determined he probably needed somebody for odd jobs then, but did not need an “employee” at that time.  Mr. West’s work in 2007 was “irregular,” he had no regular hours, and Mr. Goolsby paid him in cash based on the hours worked.  He recalled paying Mr. West approximately $20-$50 per day.  According to Mr. Goolsby, he saw Mr. West again in 2008 when he asked about buying a vehicle.  In August 2008, Mr. West asked Mr. Goolsby if he could use his shop to change the radiator and buy the vehicle, the van discussed, supra.

Mr. Goolsby testified Mr. West was never treated like an employee in either 2007 or 2008.  Mr. West did not come to Midway in October 2008 to work as an employee.  Following the van purchase, Mr. Goolsby called Mr. West repeatedly to inquire about payment.  Mr. Goolsby testified Mr. West said he would come in and work rather than have Midway repossess the vehicle.  Alternately, according to Mr. Goolsby, Mr. West promised to pay off the whole debt on the van when his dividend check came in.  Mr. Goolsby denied he agreed to hire Mr. West as an employee.  However, he conceded Mr. West swept snow off cars.  Mr. Goolsby admitted telling Mr. West he was not going to be hired because he had a previous injury.

Mr. Goolsby completely disagreed with Mr. West’s account of the van purchase and related loaner car incident.  According to Mr. Goolsby, he loaned Mr. West a 1992 Ford Explorer when the van stopped running.  Mr. West never returned it, so Mr. Goolsby repossessed that vehicle.  Mr. Goolsby testified Mr. West was never working for him and conceded he paid Ms. Fitzpatrick to clean snow off the roof.  He denied he ever asked Mr. West to clean off the roof.  By contrast, according to Mr. Goolsby, Mr. West overheard him talking to the contractor and “chimed in” offering his girlfriend Ms. Fitzpatrick’s services to clean off the roof.  In short, Mr. Goolsby testified Mr. West was not working for him as an employee on October 17, 2008.  However, Mr. Goolsby maintained on that date Mr. West was on Midway’s premises to talk about “paying for the car” and Mr. West came into the office and said “I just slipped down on your lot.”  According to Mr. Goolsby, Mr. West never said he was injured and never said anything about slipping on the steps.  He never asked to file a worker’s compensation claim.  Mr. Goolsby admitted he knew Mr. West had no valid driver’s license but offered he would not assign “any duties that required a driver’s license.”

At some point following the alleged injury, Mr. Goolsby began getting bills in the mail from the hospital.  He was surprised inasmuch as he believed he never hired Mr. West and consequently never fired him.  When Department of Labor staff inquired of him, Mr. Goolsby said he had no workers’ compensation insurance because “he had no employees.”  Midway, however, did have liability insurance, according to Mr. Goolsby.  Mr. Goolsby testified Mr. West was not an employee in 2007 either.  However, he agreed Mr. West did what he testified he did in 2007.  Mr. West may have come in “a couple of days a week” in 2007 but then he would “disappear” for a while, return, and do “odd jobs.”  He denied Mr. West ever did mechanic jobs except for perhaps “replacing an alternator.”  Mr. West was not working for him on October 17, 2008, he never wrote Mr. West a check for pay, and never paid him “a dime” in 2008 because of the van deal going bad.  Mr. Goolsby testified Mr. West was attempting to extort him by asking to keep the Ford Explorer in lieu of him filing a workers’ compensation claim against Midway.

On cross-examination, Mr. Goolsby admitted Mr. West owed him money for the van and he was going to forgive the debt if Mr. West “did things for him.”  In respect to the auto parts store invoices, Mr. Goolsby testified the auto part store is about three miles from Midway.  He averred Mr. West occasionally rode with him in the truck to obtain auto parts.  When asked why he brought Mr. West with him to the auto parts store, Mr. Goolsby testified it was so he knew where he was because he did not feel comfortable just leaving him at the shop by himself.  Mr. Goolsby admitted Mr. West installed the starter on a vehicle on October 13, 2008.  He conceded Mr. West might have worked on the Jeep, as he testified.  In respect to the December 3, 2008 letter to the Board, Mr. Goolsby testified he asked his wife to write it, did not like its tone, but agreed with the letter’s content.

Mr. Goolsby testified Mr. West did “odd jobs” to “offset” the van debt.  He could not explain exactly how he kept track of what reduction from the van debt Mr. West had earned.  According to Mr. Goolsby, the only cash “he” got in 2008 was $30 for the roof cleaning job, done by Ms. Fitzpatrick.  He denied Mr. West had a key to his shop in 2008.  Mr. Goolsby testified Mr. West’s work at Midway did not differ much between 2007 at 2008 except in 2007 Mr. West was not paying off the vehicle debt as he was in 2008.  He averred Mr. West lied about the time clock because he never told Mr. West he needed to use the time clock.  Mr. Goolsby testified he had one employee working at Midway in September 2008, Frankie Bush.  Frankie cleaned up around the lot and worked there for about 2 to 3 weeks.  He admitted Midway had no worker’s compensation insurance covering Frankie.

H. Kristina Goolsby:

Kristina Goolsby testified she is Mr. Goolsby’s wife and part owner of Midway.  Among other things, she is a bookkeeper and pays the bills for Midway on QuickBooks.  Midway currently has only one employee and previously had none.  Midway makes no “cash” payments to anyone because that would be difficult to itemize as a business deduction for tax purposes and it would be a tax disadvantage.  Mrs. Goolsby testified Midway never employed Mr. West, never paid him any money for anything, never gave him a W-4 or W-2 form, and she never saw Mr. West fall on the ice.  She averred Mr. West never talked to her about a workers’ compensation claim.

On cross-examination, Mrs. Goolsby stated she had never met Mr. West before, but had heard of him from her husband.  Her understanding was Mr. West was “hanging around” the shop and purchased a car from her husband.  According to Mrs. Goolsby, Mr. Goolsby never told her he was giving Mr. West “a credit” on the vehicle for work around the shop and never told her he was paying Mr. West any cash payments.  She admitted Midway now has a time clock, but before the time clock was installed, Mr. Goolsby told her who she should pay and how much.  Mrs. Goolsby would go to Midway about once or twice per week in 2008.  As for the auto parts store invoices, she averred “the other employees” would sign the invoices too, implying Mr. West’s signature on the invoices was not significant.

IV. THE PARTIES’ ARGUMENTS:

Mr. West argued he was Midway’s “employee” both in 2007 and in 2008 when, on October 17, 2008, he slipped and fell on the steps while in the course of his employment at Midway, and injured himself.  He performed all the normal employee duties including cleaning and fixing automobiles for sale, mechanical services, cleaning snow from the vehicles and from the lot, picking up keys, greeting people, obtaining auto parts and generally being a mechanic’s helper.  He argued if, arguendo, everything Midway said was true, under the law, he still qualifies as an employee under the “relative nature of the work test” and Alaska Supreme Court precedent.

By contrast, Midway argued Mr. West was never Midway’s “employee,” was not injured on the job, his injuries have nothing to do with any employment at Midway, he was never paid cash or checks for a salary, was never hired or fired, abused his friendly relationship with Mr. Goolsby, and only occasionally did “odd jobs.”  Midway argued Mr. West never performed “steady work,” and was never a “hiree.”  Midway claims Mr. West inconsistently told his physicians he “fell off a roof.”  “At worst,” Midway argued Mr. West’s case is “straight fraud” or “blackmail” and “at best,” Mr. West never worked for Midway at all and is “holding them up.”

V. ATTORNEY’S FEES AND COSTS:

Mr. West’s attorney Mr. Rehbock submitted two attorney fee and cost affidavits.  The first itemized 34.95 hours of attorney and paralegal time, at rates of $350, $115, and $135 per hour for a total of $6,062.25 in attorney and paralegal fees, and $201.23 in costs.
  The second itemized 44.40 hours of attorney and paralegal time at rates ranging from $350 to $115 to $135 per hour for a total of $9,562.00 in attorney and paralegal fees and $330.51 in costs.
  Total attorney’s and paralegal fees equal $15,624.25 and total costs equal $531.74.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. THE §120 PRESUMPTION ANALYSIS:

Mr. West is afforded a presumption that he is an employee for an employer and that all benefits he seeks are compensable.
  The §120 presumption is applicable to any claim for benefits under the Act.
  AS 23.30.120(a) states, in relevant part: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.

Evidence required to raise the §120 compensability presumption varies depending upon the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
 Mr. West need only adduce “some,” “minimal,” relevant evidence
 establishing a “preliminary link” showing he was Midway’s employee on October 17, 2008 and between benefits sought and the alleged employment injury
 or between a work-related injury and the existence of disability or impairment.
  

Applying the §120 presumption is a three-step analysis.
  First, Mr. West must establish as a preliminary matter, a “preliminary link” showing an employee-employer relationship with Midway.  On his claim’s merits, he must make a “preliminary link” between his alleged Midway employment and the claimed disability and need for medical care.  At this stage in determining whether the preliminary link has been established, we do not weigh the witnesses’ credibility.
  If we find such relevant evidence at this threshold step, the §120 presumption attaches to all aspects of Mr. West’s claim.  If the presumption is raised and not rebutted, Mr. West need not produce any further evidence and he prevails solely on the raised but un-rebutted presumption.

Second, once the preliminary link is established, the §120 presumption attaches to the claim, and the burden of production shifts to Midway.  In this case if the §120 presumption attaches, Midway must overcome the §120 presumption by producing “substantial evidence” Mr. West was not an employee employed by an employer, his injury did not arise out of and in the course of his employment, and he is not entitled to any TTD, PPI, medical costs and related transportation expenses, and consequently no penalty, interest, or attorneys fees and costs.
  Similarly, Midway must overcome the presumption AOIC is entitled to payment of its medical costs related to this injury.  “Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.”
  Therefore, we defer questions of credibility and weight we give to Midway’s evidence until after we have decided whether Midway has produced a sufficient quantum of evidence to rebut the presumption Mr. West is an employee of an employer, his injury “arose out of and in the course of his employment,” and he is entitled to the requested benefits in his claim.
  

There are several applicable methods of overcoming the presumption of compensability in this multi-faceted case: On the employer-employee relationship issue, Midway may overcome the §120 presumption by: (1) presenting substantial evidence tending to prove Mr. West was not an employee of an employer at the time of his alleged injury; or (2) directly eliminating all reasonable possibilities Mr. West was an employee of an employer.  On the merits of Mr. West’s claim, Midway may overcome the §120 presumption by: (1) presenting substantial evidence that provides an alternative explanation which, if accepted, would show the injury did not arise out of or the course of Mr. West’s Midway employment, and showing the requested benefits are not related to Mr. West’s work with Midway; or (2) directly eliminating all reasonable possibilities Mr. West’s injury “arose out of and in the course” of his Midway employment, and directly eliminating all reasonable possibilities his Midway work was the substantial cause of any disability, need for medical care, or permanent impairment.
  The same standards used to determine whether medical evidence is necessary to establish the “preliminary link” apply in determining whether medical evidence is necessary to overcome the presumption.
  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  However, we cannot abdicate our fact-finding role by relying upon “extremely slight” medical (and in this case in respect to the employee-employee relationship, other) evidence to overcome the presumption as it applies to any issue in Mr. West’s claim.

The third step in our presumption analysis provides, if Midway produces substantial evidence Mr. West was not an employee of an employer at the time of his injury, the injury is not work-related, or no TTD, PPI, or medical costs and related transportation expenses are awardable, the presumption drops out, and Mr. West must prove all elements of his case by a “preponderance of the evidence.”
  The party with the burden of proving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the fact-finder that the asserted facts are “probably true.”
  With this general analysis in mind, we now review the various issues in this case, applying the §120 presumption analysis to each.

II. WAS MR. WEST MIDWAY’S “EMPLOYEE” ON OCTOBER 17, 2008?

Our initial task is to determine if Mr. West was Midway’s “employee” on October 17, 2008.  Conversely, we concurrently determine if Midway was Mr. West’s “employer” on that date.  Our statute AS 23.30.395 provides definitions applicable to this case, as follows:

(19) ‘employee’ means an employee employed by an employer as defined in (20) of this section.

(20) ‘employer’ means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state. . . .

On their face, these statutory definitions do not shed much light on the issue of whether or not Mr. West was an “employee” working for an “employer” Midway at the time of his October 17, 2008 injury.  However, Board regulations illuminate the question further, and provided a framework for evaluating this preliminary question.  Our regulation 8 AAC 45.890 states:

Determining employee status.  For purposes of AS 23.30.265(12)
 and this chapter, the board will determine whether a person is an ‘employee’ based on the relative-nature-of-the-work test.  The test will include a determination under (1)-(6) of this section.  Paragraph (1) of this section is the most important factor and is interdependent with (2) of this section, and at least one of these factors must be resolved in favor of an ‘employee’ status for the board to find that a person is an employee.  The board will consider whether the work


(1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer


(A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status;


(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status;

(C) has the right to extensive supervision of the work then there is a strong inference of employee status;

(D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status;

(E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; 


(F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed;


(2) is a regular part of the employer’s business or service; if it is a regular part of the employer’s business, there is an inference of employee status;

(3) can be expected to carry its own accident burden; this element is more important than (4) - (6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status;

(4) involves little or no skill or experience; if so, there is an inference of employee status;


(5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status;


(6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status (emphasis added).

With this regulation in mind, we make the following factual findings: First, we apply the §120 presumption analysis.  We find based upon Mr. West’s testimony, and on testimony from Ms. Frizzie, Ms. Fitzpatrick, and Mr. Virgilio, Midway hired Mr. West in 2007 and again in 2008 as an employee for employment purposes as a general helper, and to perform simple mechanical work on vehicles owned for sale by Midway.  We find this evidence sufficient to make the threshold showing and to attach the §120 presumption that Mr. West was Midway’s “employee” and Midway his “employer” at the time of his October 17, 2008 injury.

Second, based upon Mr. and Mrs. Goolsby’s testimony Midway never hired Mr. West as an employee, we find this is substantial evidence tending to show Mr. West was not Midway’s “employee” and Midway was not his “employer” at the time of his injury.  Consequently, we find this substantial evidence rebuts the §120 presumption and shifts the burden to Mr. West, who must prove all elements of his claim by a preponderance of the evidence.

Third, we find Mr. West successfully proved, by a preponderance of evidence, he was Midway’s “employee”
 and conversely Midway was his “employer” on October 17, 2008.  In weighing the evidence provided, we give lesser weight to Mr. and Mrs. Goolsby’s testimony for several reasons:
 First, we find Midway’s December 3, 2008 letter to the Board revealing.  In that letter, Mrs. Goolsby states she and her husband “have no idea where Mr. West’s claim comes from.”  We find, based upon Mr. Goolsby’s testimony, he agreed with the letter’s contents.  By contrast, in its answers to Employee’s claims, Midway argued Employee “threatened” Midway with this claim if Midway refused to give Employee an automobile he had purchased on credit from Midway.
  Mr. Goolsby similarly testified Employee was asking to keep the Ford Explorer in lieu of filing a workers’ compensation claim against Midway, and essentially accused Employee of “extortion.”  We find this is considerable inconsistency inasmuch as we would expect Midway to allege the threats, amounting to extortion, in its December 3, 2008 letter as well.  It did not.  Furthermore, we find the alleged threat would give a reasonable employer an “idea where Mr. West’s claim comes from.”  

Second, Mr. Goolsby testified he paid Employee cash in 2007.  By contrast, Mrs. Goolsby denied Midway ever paid Employee any money whatsoever.  We conclude Mrs. Goolsby was ill informed about this employment relationship, notwithstanding her role as Midway’s bookkeeper.

Third, Mrs. Goolsby testified Midway would never pay Employee cash because Midway would lose the tax advantages from being able to deduct those payments as business expenses.  By contrast, as mentioned supra, Mr. Goolsby admitted he paid Employee cash for services rendered.  This further weakens Mrs. Goolsby’s testimony in our view.

Fourth, we find Employee was employed by Midway for several months in 2007, was there essentially five days per week, worked there approximately eight days in 2008 before his injury, and Mrs. Goolsby went to Midway approximately twice per week, according to her testimony.  Yet, Mrs. Goolsby testified she had never met Employee.  We find Mrs. Goolsby’s testimony on this point, and thus overall, not very credible.
  

Fifth, Mr. Goolsby testified he took Employee to the auto parts store with him on occasion simply to keep track of where he was, rather than leave him at the shop by himself.  By contrast, Employee testified he had a key to the shop.  We find he did have a key, and we find Mr. Goolsby’s explanation for why he took Employee with him to the auto parts store not credible.  Similarly, we find Mr. Goolsby attempted to distance himself from Employee in an employee-employer relationship by suggesting Mr. West’s signature as a Midway representative on auto parts invoices was essentially meaningless.  We find it incredible Mr. Goolsby would, on one hand, apparently not trust Employee at his shop “by himself,” but on the other hand allow him to sign invoices on Midway’s behalf, binding Midway as a debtor to the auto parts store.  

We base our finding Mr. West was Midway’s “employee,” and Midway was his “employer” at the time of his injury on the following application of the “relative nature of the work test”:

1)  The “Most Important Factor”:

The “most important factor” in the “relative nature of the work test” has three separate parts:  1) Whether or not the work is a “separate calling or business,” 2) did the person performing the services have the right to “hire or terminate others” to assist in the performance of the service “for which the person was hired,” and 3) a multi-part determination of whether or not the putative employer exercised control over the alleged employee.  

First, we find Employee’s work for Midway on October 17, 2008 was not a “separate calling or business.”  We base this finding on Employee’s testimony, which we find credible,
 that he never owned or operated his own mechanic shop prior to this injury.  We find Employee was performing, among other things, simple mechanical work for Midway prior to and at the time of his injury.  Specifically, we find he had just completed replacing brakes on Midway’s Jeep it was offering for sale and had obtained keys for the next vehicle upon which he would work, at the time he slipped and fell.  We find Employee’s normal, seasonal employment was a Longshoreman, which he did during the applicable season.  We find his Midway employment was also his normal seasonal occupation, profession or work, done after Employee’s seasonal occupation as a Longshoreman had ended for the season.  

Second, we find no evidence Employee had authority to “hire or terminate” anyone to assist him in his Midway work.  In fact, Employee testified he had no power to hire or fire anyone.  In other words, we find no evidence Employee was a “contractor” at the time of his October 17, 2008 injury.  Consequently, we find Employee had no authority to hire or terminate anyone to assist him in the work he was performing for Midway at the time of his injury.

Third, we make the last determination in this “most important factor” by determining:

A) Did Midway have the right to exercise control of the manner and means Employee used to accomplish the desired results?
We find, based upon Employee’s testimony,
 Mr. Goolsby had the right to exercise control of the manner and means by which Employee accomplished the work Mr. Goolsby gave him.  We further find Mr. Goolsby exercised that right regularly.  Specifically, we find Mr. Goolsby supervised Employee’s work, directed him to perform tasks such as brushing snow off vehicles, plowing the driveway and lot, moving vehicles to enable him to plow the lot, going alone and with Mr. Goolsby to the parts store to obtain auto parts, and as Mr. Goolsby put it “doing things” for him at his direction.  We find, pursuant to our regulation, this creates a “strong inference of employee status.”

B) Did Midway and Employee have the right to terminate the relationship at will, without cause?
We find neither party adduced any evidence concerning whether Employee could terminate his employment relationship with Midway at will.  However, we find Mr. Goolsby fired Employee following his work-related injury, based upon Employee’s testimony that Mr. Goolsby told him “you’re fired.”
  This finding, in conjunction with our previous finding Employee was not a contractor, leads us to reasonably infer from this evidence that Employee could have terminated his employment relationship at will, had he wanted to.  Consequently, we find these facts create a “strong inference of employee status.”

C) Did Midway have the right to extensive supervision of Employee’s work?
Based upon Employee’s testimony, we find Mr. Goolsby had the right to extensive supervision of Employee’s work, and we find he exercised that supervision.  Specifically, Employee testified Mr. Goolsby always oversaw everything he did, and we find this testimony credible.
  We further find Mr. Goolsby’s testimony he took Employee with him to the parts store on occasion, rather than leave him at the shop, further illustrated his desire to closely supervise Employee.  Lastly, we find Mr. Goolsby assigned work duties to Employee based upon Mr. Goolsby’s testimony he “would not assign him any duties that required a license.”  We find these facts create a “strong inference of employee status.”

D) Did Midway provide the tools, instruments, and facilities to accomplish Employee’s work and they are of substantial value?
We find virtually all Employee’s services for Midway were performed at Midway’s premises, with exception of obtaining Midway’s parts at the local auto parts store or picking up or delivering vehicle keys.  Even then, we find Employee used Midway’s part running truck to obtain auto parts.  We find Midway provided Employee’s tools, instruments and all facilities necessary to accomplish his work for Midway.  We base these findings on Employee’s testimony he had no mechanic tools of his own, used Midway snowplow to clear the lot, as well as on Mr. Goolsby’s testimony he paid for the parts to repair Midway’s automobiles.  We find Midway provided the vehicles upon which Employee did mechanical work, from which he brushed snow, and those which he moved to allow himself to snow plow Midway’s lot.

We find no testimony was adduced concerning the specific value of the tools, instruments and facilities Employee used to accomplish his work for Midway, though the parts store invoices reflect costs for some of the parts purchased.  However, we find a reasonable inference from the evidence which was adduced supports a finding that Midway’s tools, instruments, and its sales and service facilities are of substantial value, relatively speaking.  We base this finding on Employee’s testimony that Midway completed an addition to its facilities to provide better customer service; we further find the two specific vehicles referenced, the Jeep and the other vehicle Employee was going to work on next, but for his injury, are of “significant” value, as evidenced by Mr. Goolsby wanting to repossess a van worth approximately $1,700.00 dollars and the “loaner” vehicle.  We infer all vehicles offered for sale were of significant value -- to Midway at least.  We further note and credit Employee’s testimony Midway had several trucks with snowplows on its lot.  We find Mr. Goolsby did not refute Employee’s testimony in this regard, and these vehicles are of significant value as well.  We find these facts create a “strong inference of employee status.”

E) Did Midway pay for Employee’s work on an hourly or piece rate wage?
We find based upon Employee’s testimony, corroborated by Mr. Goolsby’s testimony, Midway paid him $10 per hour, on an hourly basis.  We further find based on Employee’s testimony, but for his injury, Employee would have been required by Midway to use Midway’s new time clock to further keep track of his time working on an hourly basis.
  We find this creates “an inference of employee status.”



F) Did the parties enter into a written or oral contract, and if so what was their understanding?  
We find based upon Employee’s testimony, he and Mr. Goolsby entered into a “hand-shake,” oral, employment agreement.  We find Employee understood his services for Midway were rendered as an “employee” in an “employee-employer” relationship.
  We find Mr. Goolsby never denied Employee provided services for Midway and in fact admitted he provided services, but understood Employee to be a “contractor” or a person who performed only “odd jobs” for Midway.  Though we give deference to both parties’ beliefs concerning the agreement they created, we construe this contract in view of the circumstances under which it was made and the parties’ subsequent conduct.  Consequently, we find the parties intended to create an employee-employer arrangement, and that is exactly what they did.  We find an offer, acceptance and consideration for Employee’s work at Midway.  We find Employee, based upon all the evidence cited supra, had an express contract for employment at Midway, had all the earmarks of Midway’s “employee,” and Midway had all the earmarks of his “employer” in October 2008.

Consequently, in respect to this “most important factor,” we resolve this part of the test in Employee’s favor and we find a very strong inference Mr. West was Midway’s Employee on October 17, 2008.

(2) Were Employee’s Services A Regular Part Of Midway’s Business Or Service?

We find, based upon Employee’s and Mr. Goolsby’s testimony, Midway is in the business of selling and renting motor vehicles to the consuming public.  We find having a person capable of and performing services including moving motor vehicles around the lot so it can be cleaned or plowed, brushing snow off motor vehicles so the public can see what is for sale, plowing the lot, repairing automobiles, cleaning vehicles inside and out, and driving to and obtaining parts from an auto parts store to maintain vehicles for sale or rent are all integral parts of owning and operating a motor vehicle sales and rental lot.  Consequently, we find Employee’s services, as he described them, and as Mr. Goolsby described them, were a regular part of Midway’s business or service.  Accordingly, we find this creates “an inference of employee status.”

(3) Can Employee Be Expected To Carry His Own Accident Burden?

We find, based upon Employee’s testimony, he had no business license for mechanical work or car sales, no personal mechanic tools, and no worker’s compensation insurance policy on himself.  We find Midway paid him only $10 per hour at the time of his injury.  We take administrative notice, based upon our experience adjudicating “Failure to Insure” claims against uninsured employers that worker’s compensation insurance premiums are relatively expensive, depending upon the nature of the employer’s business, and its payroll.  We find it would be unreasonable to expect Employee in this case to carry his own accident burden, given his relatively low hourly pay rate and the nature of his services for Midway.  Consequently, we find this creates “a strong inference of employee status.”

(4) Did Mr. West’s Work Involve Little Or No Skill Or Experience?

We find, for the most part, based upon Employee’s testimony, his work for Midway involved relatively little skill or experience.  Employee testified his only mechanic training came during his United States Army service.  We find most of his mechanical work done for Midway was of a relatively simple variety, such as replacing alternators, simple brake jobs, or repairing electric windows on vehicles.  We find Employee was not comfortable replacing blown head gaskets on his van, which we find is a more complicated mechanical project than the mechanical work he performed for Midway, and instead took the vehicle to a professional for that repair.  He testified and we find his other work for Midway required no special education, training, or particular experience.
  Consequently, we find this creates an “inference of employee status.”

(5) Was The Employment Agreement Sufficient To Amount To The Hiring Of Continuous Services, As Distinguished From Contracting For The Completion Of A Particular Job?
Based upon Employee’s testimony, we find his hiring with Midway amounts to hiring for continuous services as distinguished from contracting for the completion of a particular job.  We find neither side adduced any evidence Employee was hired to complete a particular job or task.  By contrast, we find Mr. Goolsby needed someone to perform “odd jobs” on a regular basis, which we find fall in the category of continuous services rather than for a particular task.  Furthermore, we further find Mr. Goolsby agreed to allow Employee to reduce his van debt by providing employee services for Midway.  We find this creates “an inference of employee status.”
  

Midway did not file a hearing brief, but in its Answer argued Employee worked “occasional and temporary jobs,” which it averred are “exempt” from the Act’s coverage.  Employer did not cite a specific statute upon which it relied, and did not make this argument at hearing; we assume Midway relied upon AS 23.30.230, which states certain persons are not covered by the Act.  These persons include a “part-time babysitter,” a “cleaning person,” “harvest help and similar part-time or transient help,” a “sports official” under certain circumstances, certain “entertainers,” certain “commercial fishermen,” certain “taxicab drivers,” a person participating in “temporary assistance programs” under state law, certain “professional hockey players” or “coaches,” and certain persons working as “real estate licensees.”
  Based on the evidence offered at hearing, we find Employee is none of these persons.

Specifically, we find Employee does not meet the definition of “cleaning person,” which refers to a person who cleans only a personal dwelling unit as opposed to a business or commercial unit.
  Similarly, we find Employee does not meet the definition of “harvest help and similar part-time or transient help,” because we previously found Midway hired him on a regular, continuous basis for work which was an integral part of Midway’s regular business and Employee’s work for Midway was the seasonal, regular business, profession or occupation of the employee.  Employee was not “transient” because he had a permanent work residence at Midway’s premises and performed work which was an integral part of Midway’s business.
  In short, we reject Midway’s argument Employee is not covered by the Act.  

(6) Was The Employment Intermittent, As Opposed To Continuous?
We find though seasonal, Employee’s employment with Midway was continuous as opposed to intermittent, and repeated in consecutive years.  In 2007 Employee worked for several months for Midway.  We find, but for his injury, and based upon his testimony, Employee would have continued working for Midway in 2008, at least until his Longshoreman job began.  We find this creates “an inference of employee status.”

In summary, we find the overwhelming preponderance of the available evidence, and our reasonable inferences from that evidence, support a conclusion Employee was working for an “employer” Midway as an “employee” at the time of his October 17, 2008 injury.  We conclude based upon the “relative nature the work test” as set forth in 8 AAC 45.890, Employee was Midway’s “employee” and Midway was his “employer” on October 17, 2008, as defined in AS 23.30.395(19-20).

III.  DID EMPLOYEE SUFFER A WORK-RELATED “INJURY” WITH MIDWAY PURSUANT TO AS 23.30.395(24)??

As a preliminary matter before we address this section, we first review the record to determine upon what medical evidence we may rely.  We find Employee through counsel filed an Affidavit of Readiness for Hearing on January 16, 2009, and served it on Midway.
  Subsequently, we find Employer through counsel filed a Request for Cross-Examination that was not dated but was received by the Board on February 4, 2009.  We find this Request for Cross-Examination legally deficient because it has no proof of service, as the service date is blank.  We further find that request deficient because it does not identify the date of the Medical Summary upon which the records to which Employer objects were attached; consequently, we have no way of knowing when or how Employer received the subject reports.  We find this Request for Cross-Examination purports to object to the “November 5, 2008”
 and “November 13, 2008” Scrimger reports, and the “October 18, 2008” Innes report.  

We further find Employer attempted to remedy the deficiencies in the Request for Cross-Examination by re-filing this request and completing the date of service on February 19, 2009.  We find the Board received this amended filing on February 23, 2009.  We further find that second request deficient because it still does not identify the date of the medical summary upon which the records to which Employer objects were attached; consequently, we still have no way of knowing when or how Employer received the subject reports.

Our regulations 8 AAC 45.052(c)(2) and (5) set deadlines and procedures for parties filing a request for cross-examination of medical records, and states:

(2) If a party served with an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries filed as of the date of service of the affidavit of readiness for hearing, a request for cross-examination must be filed with the board, and served upon all parties, within 10 days after service of the affidavit of readiness for hearing. . . . 

. . .

(5) A request for cross-examination must specifically identify the documents by date and author, generally describe the type of document, state the name of the person to be cross-examined, state a specific reason why cross-examination is requested, be timely filed under (2) of this subsection, and be served upon all parties.

(A) If a request for cross-examination is not in accordance with this section, the party waives the right to request cross-examination regarding a medical report listed on the updated medical summary.

(B) If a party waived the right to request cross-examination of an author of a medical report listed on a medical summary that was filed in accordance with this section, at the hearing the party may present as the party’s witness the testimony of the author of a medical report listed on a medical summary filed under this section (emphasis added).

We find no Medical Summary in our file with the November 5, 2008 Scrimger report attached until Employee’s March 23, 2009 Medical Summary.  In other words, assuming arguendo Employer’s February 19, 2009 Request for Cross-Examination bears a handwritten date “11/5/2008” in reference to ANP Scrimger’s report, either Employer had the report and failed to file it on a Medical Summary as required
 and serve all parties, or it did not have the report at all on February 19, 2009.  We cannot determine how or when Employer came into possession of this report to enable review and to file a Request for Cross-Examination on February 19, 2009 because Employer failed to properly complete its Request for Cross-Examination.  The earliest Medical Summary upon which we find this report is Employee’s summary dated March 23, 2009.  Furthermore, we find no Request for Cross-Examination filed within 10 days of March 23, 2009 when ANP Scrimger’s November 5, 2008 report was clearly served on Employer and on all other parties.
  Therefore, we find, pursuant to 8 AAC 45.052(2) and (5), Employer waived its right to request cross-examination of ANP Scrimger’s November 5, 2008 report, and we may consider it as evidence and weigh it in our deliberations.  Even without this document, we find ample medical evidence to support Employee’s claim, as discussed infra.

Furthermore, we find no “November 13, 2008” report authored by ANP Scrimger, and we find no “October 18, 2008” report authored by Dr. Innes.  Therefore, we find and conclude Employer’s February 19, 2009 Request for Cross-Examination of these reports ineffectual because the referenced reports do not exist in the Board’s file.

Generally speaking, workers’ compensation liability is imposed on an employer wherever employment is established as causal factor in a claimant’s disability.
  Pursuant to our current statute AS 23.30.010, applicable to this date of injury:

Coverage. . . .  [C]ompensation or benefits are payable under this chapter for disability . . .  or the need for medical treatment of an employee if the disability . . . of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability . . . or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the . . . disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the . . . disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability . . . or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability . . . or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

Employee must make a minimal showing of a preliminary link between the claimed treatment or disability benefit and his Midway employment.
  Without weighing any evidence, we find, based upon Employee’s testimony, he slipped and fell on Midway’s steps on October 17, 2008 and injured his knee, neck, back and arm when he fell.  We further find Employee told Mr. Goolsby he slipped down in his lot based upon Mr. Goolsby’s hearing testimony.  

We find on October 21, 2008, Dr. Innes opined Mr. West “will be unable to perform the essential duties of the job he had when he injured himself.”
  On November 5, 2008, Mr. West’s primary concern was neck pain and he reported a history of falling at work landing directly on his patella on his right leg and on his right elbow.  Mr. West reported being in significant pain from the C-7 area radiating down his entire arm.  He reported sharp, shooting pain in his arm and pain all along his upper back on the right side.  He reported difficulty sleeping and reported taking medication for pain.
  We find ANP Scrimger found objective evidence of significant swelling in the right knee, and the knee was “warm” and looked more “bruised than red.”  She assessed a “right knee contusion with hematoma,” which was improving and being followed by an orthopedic surgeon; and “musculoskeletal neck” and upper back pain, secondary to his fall.
  The Physician’s Report dated November 5, 2008 states the condition is “work related” with onset at a “fall at work.”
  We find it does not comment on medical stability but restricts Mr. West from work for “15 to 21 days.”

Dr. Innes told Employee he had a disk herniation in his neck and referred him to a neurosurgeon.  ANP Scrimger agreed Mr. West should have an MRI to work up his neck issues.
  We find the Physician’s Report states Mr. West was not yet medically stable and restricted him from employment with no definite release date mentioned.
  We further find on November 14, 2008, Mr. West underwent a cervical MRI giving the radiologist a history of “right arm and neck pain” following “trauma in October 2008,”
 and on December 1, 2008, ANP Scrimger restricted Mr. West from returning to work for at least two more months.
  We find no contrary medical evidence.

Employee reported the day after his work-related injury to the emergency room complaining of knee pain, which resolved.  We find, based upon Employee’s testimony, he subsequently began noticing increasing neck and arm pain that did not resolve.  He ultimately was referred to a specialist who referred him to the surgeon who performed a cervical operation.  Without weighing this testimony and documentary evidence, we find this evidence sufficient to raise the §120 presumption and cause it to attach to Employee’s claim that he slipped, fell, injured himself on October 17, 2008, and this injury was the substantial cause of Employee’s need for medical care for his knee, back, neck and arm subsequent to that date.
Without weighing the evidence, by contrast we find Mr. and Mrs. Goolsby denied Employee said he slipped on the steps, but rather said he slipped down on the lot, or alternately, told medical providers he had fallen off a roof.  We find Mr. Goolsby testified Employee never mentioned a “step,” was not working for Midway at the time he slipped in the lot, never asked to file a workers’ compensation claim, and had “no place to work” at Midway October 17, 2008.  We further find Mr. Goolsby testified Employee was on Midway’s premises on October 17, 2008 only because he was discussing arrangements to pay for a van he had purchased or to return a loaner vehicle he was given to use when the van broke down.  We find this evidence sufficient to rebut the §120 presumption as to the injury event itself, and shift the burden back to Employee to prove his claim his injury arose out of and in the course of his employment by a preponderance of the evidence.  However, we find it is not substantial evidence sufficient to rebut the §120 presumption as to whether or not the slip and fall was the substantial cause of Employee’s disability and need for medical care thereafter.  In other words, we find no substantial evidence disputing the substantial cause of Employee’s disability and need for medical care for the referenced body parts subsequent to his October 17, 2008 work-related injury with Midway.

In the third step of our presumption analysis on this issue, we find Employee successfully proved his October 17, 2008 Midway slip and fall arose out of and in the course of his employment, by a preponderance of the evidence.  We find Employee never told anyone he “fell off a roof” and injured himself.
  We further find the October 18, 2008 emergency room report does not state Employee said he fell off a roof, contrary to Employer’s arguments at hearing.  We find Employee had just completed replacing the brakes on Midway’s Jeep, which was being offered for sale, and was obtaining the keys for the next vehicle upon which he planned to work, when he slipped and fell down on the steps, which we find is part of Midway’s “lot.”
  Under our Act, coverage is established by work connection, and the test of work connection is that, if accidental injury is connected with any of incidents of one’s employment, then the injury both would arise out of and be in course of employment.  The “arising out of” and the “in the course of” tests should not be kept in separate compartments but should be merged into a single concept of “work connection.”
  In our law, “arising out of and in the course of employment” though not otherwise defined includes: 

(2) ‘arising out of and in the course of employment’ includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; . . . .

Our definition of “injury” is:

(24) ‘injury’ means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection that arises naturally out of the employment or that naturally or unavoidably results from an accidental injury; . . . .

We find the specific activity Employee engaged in when he fell, was one of the incidences of his Midway employment and a necessary part of his job, as discussed in detail supra.
  Based upon this analysis, we conclude Employee’s October 17, 2008 slip and fall “arose out of and in the course of his employment,” and constitutes an “injury,” pursuant to AS 23.30.395(2) and (24).

IV. IS EMPLOYEE ENTITLED TO BENEFITS UNDER THE ACT?

A. Is Employee Entitled To TTD From October 18, 2008 And Continuing?

In respect to claims for TTD, AS 23.30.185 states: 

In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.   Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.  

AS 23.30.395(27) defines “medical stability” as follows:

‘medical stability’ means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted clear and convincing evidence;

Having found Employee’s injuries compensable and work-related, as set forth supra, we now turn to his claim for disability benefits.  AS 23.30.395(16) states: “‘disability’ means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment.”  To be entitled to TTD benefits, Employee must at minimum establish a presumption he suffered disability because of his Midway employment and this injury is “the substantial cause” of his disability.  Without weighing the evidence, we find, Dr. Innes opined on October 21, 2008, Employee “will be unable to perform the essential duties of the job he had when he injured himself.”
  We further find ANP Scrimger found objective evidence of significant swelling in the right knee, and the knee was “warm” and looked more “bruised than red.”  We find she assessed a “right knee contusion with hematoma,” which was improving and being followed by an orthopedic surgeon; and “musculoskeletal neck” and upper back pain, “secondary to his fall.”
  We find the Physician’s Report dated November 5, 2008 states the condition is “work related” with onset at a “fall at work,”
 does not comment on medical stability, but restricts Mr. West from work for “15 to 21 days.”

We found Dr. Innes told Employee he had a disk herniation in his neck and referred him to a neurosurgeon, and the Physician’s Report states Employee was not yet medically stable and restricted him from employment with no definite release date mentioned.
  On December 1, 2008, ANP Scrimger restricted Employee from returning to work for at least two more months.
  We find Employee ultimately was referred to a specialist who referred him to the surgeon who performed a cervical operation.  We find this testimony and evidence sufficient to raise the §120 presumption and cause it to attach to Employee’s claim for disability beginning October 18, 2008, and his claim this injury is “the substantial cause” of Employee’s disability subsequent to that date.

By contrast, we find no substantial evidence rebutting the presumption that the October 17, 2008 Midway injury is the substantial cause of Employee’s disability since that date.  Therefore, in conformance with Alaska Supreme Court precedent, we conclude Employee prevails on this issue on the raised but un-rebutted presumption.
  

Alternately, had we found substantial evidence rebutting the §120 presumption, we would still find Employee prevails on his TTD claim by a preponderance of the evidence.  We credit Employee’s testimony concerning his slip and fall and his subsequent symptoms.
  We find no medical evidence of any other cause for Employee’s disability beginning October 18, 2008.  We find no medical records disputing the work-relatedness opinions offered by Employee’s medical providers.  Consequently, had we moved to the third prong of the §120 presumption analysis, we would find Employee prevails by a preponderance of the available evidence.  

Furthermore, we find medical evidence specifically stating Employee is not medically stable as a result of his work-related injury at Midway.
  We find no medical evidence stating he is medically stable.  Lastly, we recognize §120 creates a presumption of “continued disability,” once the presumption attaches.
  Accordingly, because we find no evidence Employee became medically stable or returned to work following his October 17, 2008 injury, we conclude he is entitled to TTD benefits from October 18, 2008 and continuing until such time as he is determined to be medically stable, or is no longer disabled.  We retain jurisdiction to resolve any disputes over TTD.  

B. Is Employee Entitled To PPI?

We find no evidence in our file employee is medically stable.  We find no evidence in the records suggesting he has received a PPI rating from a physician.  We find a PPI award requires a rating after a finding of medical stability.  Consequently, we find Employee’s PPI claim is premature, not ripe, and we will not address it at this time.  We retain jurisdiction to resolve any disputes over PPI.

C. Is Employee Entitled To An Award Of Medical Costs And Related Transportation Expenses?

Without weighing the evidence, we find Employee incurred medical expenses and itemized some of these and filed some related medical records with the Board and served them on Midway and other parties.  We find they relate to his knee and neck, which he claims he injured when he fell at Midway.  We find this evidence sufficient to cause the §120 presumption to attach.

By contrast, we find no contrary medical evidence to dispute those bills claimed by Employee.  Therefore, we find the §120 presumption is not rebutted.  Therefore, in conformance with Alaska Supreme Court precedent, we conclude Employee prevails on this issue on the raised but un-rebutted presumption.
  

Alternately, had we found substantial evidence rebutting the §120 presumption, we would still find Employee prevails on his medical and transportation claim by a preponderance of the evidence.  We credit Employee’s testimony concerning his slip and fall and his subsequent symptoms.
  We find no medical evidence disputing the work-relatedness opinions offered by Employee’s medical providers or challenging the reasonableness or necessity of his medical care to date.  Consequently, had we moved to the third prong of the §120 presumption analysis, we would find Employee prevails on this issue by a preponderance of the available evidence.  

We find scant evidence in our file concerning Employee-incurred medical expenses or related transportation costs.  The parties appeared to agree at hearing to resolve specific bills for medical care and related transportation expenses once the Board had ruled on “compensability” of Employee’s claim.  Nevertheless, Employee filed notices to which he attached itemized statements for medical care connected to his alleged work-related injury.  Among these are included a statement from Central Peninsula General Hospital in the sum of $461.67 for services on March 25, 2009, a $32.00 bill from North Star Medical Imaging related to Employee’s knee x-rays on October 18, 2008, one for $138.00 for an Innes office visit concerning the knee hematoma on October 21, 2008, and another from Dr. Innes for $108.00 for knee and neck on November 12, 2008.
  Also in the Board’s file are a couple of Physician’s Report’s and one related itemized statement from Cottonwood Health Center, dated December 2008, for a total of $120.00.
  However, as to the first bill, we see no medical records in our file for date of service “March 25, 2009” to which this bill pertains.  Accordingly, we cannot determine whether or not it relates to a reasonable or necessary medical expense connected Employee’s work-related injury at Midway.  Similarly, we do not see that the December 2008 Cottonwood Health Center records and billing have been properly served on all other parties.  Therefore, unless and until these medical records and associated itemized billing statements are properly filed with the Board and served on the parties, we cannot award these particular medical expenses.

However, we conclude, based upon our finding Employee suffered a work-related injury with Midway, Midway is liable to Employee for all reasonable, necessary, and work-related medical expenses and itemized transportation costs related to his October 17, 2008 injury.
  

We specifically award a $32.00 bill from North Star Medical Imaging related to Employee’s knee x-rays on October 18, 2008, one for $138.00 for an Innes office visit concerning the knee hematoma on October 21, 2008, and another from Dr. Innes for $108.00 for knee and neck on November 12, 2008, for which bills and records properly served are currently before us.  We see no reason to delay payment of these bills.  

As for other work-related bills, we direct Employee to obtain the appropriate medical records and itemized billing statements, provide those to all parties in accordance with the Act and the Board’s regulations, and we direct Midway to pay or reimburse these medical expenses in accordance with the Act’s requirements and the Board’s regulations.  We retain jurisdiction to resolve any disputes.

D. Is Employee or His Medical Providers Entitled To A Penalty?

Without weighing the evidence, we find Employee incurred medical expenses and itemized some of these and filed some related medical records with the Board and served them on Midway and other parties.  We find they relate to his knee and neck, which he claims he injured when he fell at Midway.  We find this evidence sufficient to cause the §120 presumption to attach.

By contrast, we find no evidence suggesting Employer did not receive the bills and records, which we noted were properly filed.  We find no evidence Employer paid these bills (with exception of $40.00 Mr. Goolsby reportedly gave Employee to pay the emergency room bill).  We find no evidence Employer controverted Employee’s claim on a Board prescribed Controversion Notice.  We find no Report of Occupational Injury or Illness filed by Employer or any proof of workers’ compensation coverage at the time of Employee’s injury.  Accordingly, we find the §120 presumption is not rebutted.  Therefore, in conformance with Alaska Supreme Court precedent, we conclude Employee prevails on this penalty issue on the raised but un-rebutted presumption.
  

Alternately, had we found substantial evidence rebutting the §120 presumption, we would still find Employee prevails on his penalty claim by a preponderance of the evidence.  We find no controversion notice, no proof of workers’ compensation insurance at the time of injury, and no evidence sufficient to support disputing the work-relatedness opinions offered by Employee’s medical providers or challenging the reasonableness or necessity of his medical care to date.  Consequently, had we moved to the third prong of the §120 presumption analysis, we would find Employee prevails on this penalty issue by a preponderance of the available evidence.  

We find Employee clearly raised a claim for “penalty.”
  Neither Employee’s claims, nor the last prehearing conference summary, nor Employee’s brief specify to which penalty Employee believes he is entitled.  Nevertheless, we find the penalty issue was clearly raised and is properly before us.
  We find several Act penalties apply.  First, AS 23.30.070(f) provides, in part: 

An employer who fails or refuses to send a report required of the employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the employee . . . or other person entitled to compensation by reason of the employee’s injury . . . an additional award equal to 20% of the amounts that were unpaid when due. . . . 

Based on the documentary record, we find Employer had not filed a Report of Occupational Injury or Illness for Employee’s injury with us as of the hearing date.
  We find Mr. Goolsby admitted at hearing that Employee came into his office on October 17, 2008 and told him he slipped and fell in his lot.  Pursuant to AS 23.30.070(a) Employer had actually knowledge of Employee’s alleged injury and was required to send an injury report within ten days after it had knowledge.  AS 23.30.070(f) provides a civil penalty for an employer’s failure to report injuries, punishing employers for impeding employees’ ability to pursue claims, and (to some degree) compensating employees for the delay and hardship the delay causes.
  This penalty is discretionary, assessed “if so required by the board.”

Based on the record and hearing testimony from Employee and Ms. Frizzie, we find Employee underwent considerable difficulty in securing and paying for medical care, and could not secure TTD benefits.  We find Employer’s failure to report the injury was an integral part of its resistance to Employee’s claim.  We conclude the 20% penalty under AS 23.30.070(f) is appropriate in this case, and we assess it against the TTD benefits we awarded to Employee.
  We find these TTD benefits were due as the disability was incurred beginning October 18, 2008.  Accordingly, we will award a 20% penalty to Employee on the value of all TTD awarded, pursuant to AS 23.30.070(f), for Employer’s failure to file a report of injury.  We retain jurisdiction to resolve any disputes as to the precise calculation.

We also assess this 20% penalty against Employer on the value of the medical benefits we awarded to Employee’s health care providers, including his documented outstanding bills, discussed supra.  Based on the record, we order Employer to pay a penalty of $6.40 to North Star Medical Imaging directly, and $27.60 and $21.60 to Dr. Innes’ clinic directly, who we find are “other person[s] entitled to compensation by reason of the employee’s injury,” pursuant to AS 23.30.070(f).  To the extent Employee can show he has paid all or a portion of these bills, we direct Employer to pay this penalty directly to Employee.  As discussed in more detail infra, we also assess this 20% penalty against the bill owed AOIC for its services rendered to Employee in this case.  We order this penalty paid directly to AOIC who we find is an “other person entitled to compensation by reason of the employee’s injury,” pursuant to AS 23.30.070(f).  Based on the record, we find and award a penalty of $380.00 to AOIC pursuant to AS 23.30.070(f), for Employer’s failure to file a report of injury.

A second penalty derives from AS 23.30.085(b) which provides, in part: “If an employer fails, refuses, or neglects to comply with the provisions of this section, the employer shall be subject to the penalties provided in AS 23.30.070 for failure to report accidents. . . .”  In Ehredt v. DeHavilland Aircraft Co.,
 and Matanuska Electric Ass’n,
 the Alaska Supreme Court identified AS 23.30.085(b) as a civil penalty, which can be assessed in addition to the criminal penalties in the statute, against employers which fail to provide workers’ compensation insurance for their employees.

Based on the documentary record, and Mr. Goolsby’s testimony, we find Employer had no workers’ compensation insurance at the time of Employee’s injury.  Consequently, it was not able to show proof of insurance.  AS 23.30.085(b) authorizes us to assess a separate penalty pursuant to AS 23.30.070(f) against employers which fail to provide proof of insurance.  This penalizes employers for failing to file proof of workers’ compensation insurance or self-insurance, and also secures workers’ compensation coverage for their employees.  As noted above, a penalty under AS 23.30.070(f) is discretionary.  In this case, Employer failed to file proof of insurance for Employee’s injury, and previously failed to provide proof of insurance for prior employee Frankie Bush, who it admitted was an “employee.”  We will exercise our discretion and apply this penalty against Employer.  Accordingly, we award a separate, additional 20% penalty to Employee on the value of all past TTD awarded, pursuant to AS 23.30.085(b), for Employer’s failure to provide proof of workers’ compensation insurance.  We retain jurisdiction to resolve any disputes as to the precise calculation.

Similarly, as we did in respect to the §070(f) penalty, we assess this separate, additional 20% penalty against Employer on the value of the medical benefits we awarded to Employee’s health care providers, including his documented outstanding bills, discussed supra.  Based on the record we order Employer to pay a second penalty of $6.40 to North Star Medical Imaging directly, and $27.60 and $21.60 to Dr. Innes’ clinic directly, who we find are “other person[s] entitled to compensation by reason of the employee’s injury,” pursuant to AS 23.30.070(f).  To the extent Employee can show he has paid all or a portion of these bills, we direct Employer to pay this second penalty directly to Employee.  We also assess this separate, additional 20% penalty against the bill owed AOIC for its services rendered to Employee in this case.  We order this penalty paid directly to AOIC who we find is an “other person entitled to compensation by reason of the employee’s injury,” pursuant to AS 23.30.070(f).  Based on the record, we find this separate, additional penalty totals $380.00.  Accordingly, we will award a separate, additional penalty of $380.00, to AOIC pursuant to AS 23.30.085(b), for Employer’s failure to provide proof of workers’ compensation insurance.

A third penalty comes from AS 23.30.155, which provides, in part: 

(a)  Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted

(b)  The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  On this date all compensation than do shall be paid.  Subsequent compensation shall be paid in installments, every 14 days. . . .

. . . 


(d)  If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. . . .     

(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

Pursuant to AS 23.30.155(b) the TTD benefits claimed by Employee in this case were  due fourteen days after Employer knew Employee was injured and disabled from work -- October 17, 2008.  The medical benefits claimed by Employee were due thirty days after Employee or AOIC served the medical records and associated bills on Employer.
  We find Employer had clear notice of the above-referenced medical bills and associated records when Employee’s counsel provided them on Notices of Intent to Rely and Medical Summaries.  We find Employer had clear notice of AOIC’s claim when AOIC filed its November 26, 2008 claim.  Furthermore, we find Employer had notice of the associated bill related to AOIC’s claim because it was attached to Employee’s Notice of Intent to Rely dated January 26, 2009.  Lastly, we find Employer had knowledge Dr. Innes prescribed an MRI to evaluate Employee’s neck on November 12, 2008, because his medical record is attached to Employee’s March 25, 2009Medical Summary.  We find a 25% penalty is due as a matter of law pursuant to AS 23.30.155(e) if Employer failed to pay or properly controvert the TTD or documented medical benefits within seven or thirty days, respectively, after they became due.
  

We find the TTD benefits and documented medical benefits were due seven or thirty days, respectively, after Employer received notice.  We find Employer failed to controvert Employee’s entitlement to those benefits, and has failed to pay the benefits within the statutory time limits.  We can excuse the late payment only if Employer specifically shows payment was not made for reasons beyond its control.
  We have no evidence of any circumstance rendering Employer unable to meet its legal responsibility to maintain workers’ compensation insurance for its employees, or to pay Employee’s claim.  We find Employer failed to timely pay the TTD benefits and documented medical benefits within seven or thirty days, respectively, after they were due.  We conclude we will award a 25% penalty on the value of all past TTD awarded in this Decision and Order payable directly to Employee.  We retain jurisdiction to resolve any disputes as to the precise amount.  

Similarly, as we did in respect to the §070(f) and §085(b) penalties, we assess this separate, additional 25% penalty against Employer on the value of the medical benefits we awarded to Employee’s health care providers, including his documented outstanding bills, discussed supra.  Based on the record we order Employer to pay a third penalty of $8.00 to North Star Medical Imaging directly, and $34.50 and $27.00 to Dr. Innes’ clinic directly as “the recipient[s] to whom the unpaid installment was to be paid,” pursuant to AS 23.30.155(e).  To the extent Employee can show he has paid all or a portion of these bills, we direct Employer to pay this third penalty directly to Employee.  We also assess this separate, additional 25% penalty against the bill owed AOIC for its services rendered to Employee in this case.  We order this penalty paid directly to AOIC as “the recipient to whom the unpaid installment was to be paid,” pursuant to AS 23.30.155(e).  Based on the record, we find and award a separate, additional penalty of $475.00 to AOIC pursuant to AS 23.30.155(f), for Employer’s failure to pay or controvert these benefits.

E. Is Employee Entitled To Interest Payable To Him Or His Medical Providers?

Employee has claimed interest on all benefits not paid in a timely fashion pursuant to 8 AAC 45.142, which provides:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an  Injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

(1) on late-paid time-loss compensation to the employee. . . .

. . .

(2) on late-paid medical benefits to 

(A) the employee . . . if the employee has paid the provider or the medical benefits; 

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid.
   

We find Employee is entitled to disability and medical benefits as set forth supra.  Employee is entitled to interest from Employer on any time-loss benefits and medical benefits, from the date on which those installments of benefits were due, in accordance with this Decision and Order.  Employer shall pay interest as determined by 8 AAC 45.142, as set forth supra.
  Similarly, the above-referenced medical providers and AOIC are entitled to award of interest on their unpaid bills for services rendered to Employee in respect to his work-rated injury, pursuant to 8 AAC 45.142((b)(3)(C).  We retain jurisdiction to resolve any disputes.

F.   Is Employee Entitled To Attorney’s Fees And Costs?

AS 23.30.145 provides, in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180 provides, in part:

(b) A fee under AS 23.30.145 will only be awarded to an attorney licensed to practice law in this state or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee. . . .  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed. . . .

. . .

(2) in awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

. . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. . . . 

We find Employer very vigorously resisted this case and we can award fees and costs under §145(b).
  We find Employee retained an attorney who was successful in prosecuting his claim; we find he incurred legal costs.  We find this claim was relatively complicated and very tenaciously litigated, with numerous witnesses.  We find Employee retained an attorney who was successful in obtaining a Board order finding of the October 17, 2008 work related injury was the substantial cause of Employee’s neck injury.  We find this claim was relatively complicated and tenaciously litigated for a relatively long time, and the immediate benefit resulting to Employee from our finding that his injuries are compensable is fairly significant, primarily because we are requiring Employer to pay for his disability and work-related medical treatment, and considerable penalties and interest.  

Mr. Rehbock submitted two attorney fee and cost affidavits.  The first itemized 34.95 hours of attorney and paralegal time, at rates of $350, $115, and $135 per hour for a total of $6,062.25 in attorney and paralegal fees, and $201.23 in costs.
  The second itemized 44.40 hours of attorney and paralegal time at rates ranging from $350 to $115 to $135 per hour for a total of $9,562.00 in attorney and paralegal fees and $330.51 in costs.
  Total attorney’s and paralegal fees equal $15,624.25 and total costs equal $531.74.  In our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate their attorneys accordingly.
  Subsection 145(b) requires the award of attorney’s fee and costs are “reasonable.”  Based on our review of the attorney’s efforts in this case, and on our review of recent cases litigated by this attorney and other attorneys, we find the requested hourly rate of $350.00 is reasonable.
  We find the paralegal rate of $115, and $135.00 per hour is also reasonable.  We find no objection from Employer as to the hourly rate, hours, or paralegal rates or to any of the costs submitted.  We find the other itemized legal costs are all reasonable.  Our regulation 8 AAC 45.180(d) (2) requires a fee awarded under subsection 145(b) be “reasonably commensurate” with the actual work performed.  We find the itemized hours for Employee’s attorney in this case are reasonable.

Accordingly, pursuant to AS 23.30.145(b), we will award Employee $15,624.25 in reasonable attorney and paralegal fees and $531.74 in other legal costs related to hearings before the Board in this case.

G. Is AOIC Entitled To Payment Of Its Medical Costs?

We incorporate the previous §120 presumption analysis in respect to Employee’s medical care here, by reference.  We find, based upon the documentary record and Kim Barnett’s hearing testimony, AOIC provided services on referral from Employee’s physician to Employee in respect to his claim on November 14, 2008.  We find an MRI of Employee’s cervical spine was reasonable and necessary medical evaluation designed to determine whether or not Employee had a serious condition in his neck.  We find no evidence contrary to the documentary evidence, including the referral from Dr. Innes to AOIC for an MRI, Ms. Barnett’s hearing testimony, or any evidence this MRI was contraindicated.  Consequently, we conclude we will order Employer to pay AOIC directly the sum of $1,900.00.

ORDER
1. Employee and AOIC have duly authorized and compensable claims against Midway payable under the Alaska Worker’s Compensation Act for purposes of AS 23.30.082(c).
2. Employer shall pay Employee TTD benefits pursuant to AS 23.30.185 for the period beginning October 18, 2008 to the present and continuing until Employee reaches medical stability, or his disability ceases.  We retain jurisdiction to resolve any disputes.

3. Employee’s claim for PPI benefits is denied and dismissed at this time because it is not ripe.  We retain jurisdiction to resolve any disputes.

4. Employer shall pay Employee’s medical providers including AOIC directly, or reimburse Employee for his medical costs and related transportation expenses pursuant to AS 23.30.095(a), and the Board’s regulations as directed in this decision.  We retain jurisdiction to resolve any disputes.

5. Employer shall pay Employee and his medical providers including AOIC directly a 20% penalty pursuant to AS 23.30.070(f) on the value of all TTD and medical benefits awarded in this decision, and on the value of all properly documented medical benefits Employee has paid from his own pocket as directed in this decision.  We retain jurisdiction to resolve any disputes.

6. Employer shall pay Employee and his medical providers including AOIC directly a separate, additional 20% penalty pursuant to AS 23.30.085(b) on the value of all TTD and medical benefits awarded in this decision, and on the value of all properly documented medical benefits Employee has paid from his own pocket as directed in this decision.  We retain jurisdiction to resolve any disputes.

7. Employer shall pay Employee and his medical providers including AOIC directly a separate, additional 25% penalty pursuant to AS 23.30.155(e) on all TTD and medical benefits awarded in this decision and on the value of all properly documented medical benefits he paid from his own pocket as directed in this decision.   We retain jurisdiction to resolve any disputes.

8. Employer shall pay Employee directly interest pursuant to 8 AAC 45.142(a) on all TTD and all properly documented medical expenses paid from his own pocket, and shall pay interest to his medical providers including AOIC on the value of all medical benefits awarded in this decision as directed in this decision.  We retain jurisdiction to resolve any disputes.

9. Employer shall pay Employee’s attorney directly the sum of $15,624.25 in reasonable attorney and paralegal fees, and $531.74 in other legal costs, pursuant to AS 23.30.145(b) and 8 AAC 45.180.

10. Employee was employed by an employer who at the time of injury failed to meet the requirement of AS 23.30.075 and failed to pay compensation and benefits, under AS 23.30.082(c).

Dated at Anchorage, Alaska on May 21, 2009.





ALASKA WORKERS’ COMPENSATION BOARD






William J. Soule, Designated Chairman






Pat Vollendorf, Member






Bob Weel, Member
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� Ms. Barnett participated only temporarily by telephone to give her testimony concerning AOIC’s bill related to Mr. West’s purported work-related injury.


� See Report of Occupational Injury or Illness signed October 27, 2008.


� Id. at block 43.


� See Mr. West’s November 14, 2008 Worker’s Compensation Claim.


� Id. at 2.


� See Answer to Claim for Benefits from the Workers’ Compensation Benefits Guarantee Fund, dated November 24, 2008.


� See Alaska Open Imaging Center’s November 26, 2008 claim.


� See Midway’s December 3, 2008 letter.


� See attachment to Midway’s December 3, 2008 letter.


� See attorney Rehbock’s January 16, 2009 Errata Correction-Entry of Appearance.


� See affidavits attached to Mr. West’s Notice of Intent to Rely dated January 21, 2009.


� See Mr. West’s Notice of Intent to Rely dated January 21, 2009.


� See attorney Erwin’s January 26, 2009 Notice of Appearance.


� “‘Smallwood objection’ means an objection to the introduction into evidence of written medical reports in place of direct testimony by a physician; see Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976).”  8 AAC 45.900(a)(11).  See also 8 AAC 45.120(f) in respect to non-medical documents.


� See Request for Cross-Examination dated January 21, 2009.


� See Midway’s Answer to Workers Compensation Claim 11/14/2008, dated February 2009.


� See Claim dated February 2, 2009.	


� See Employee’s Notice of Intent to Rely dated January 21, 2009.


� It does not appear these latter, loose documents are on a Medical Summary and served on the parties.


� The “date” on this form in the lower right-hand corner is actually the “date served.”  In this instance, the lack of a date in block 23 indicates no proof of service.


� Midway’s Request for Cross-Examination fails to note the “Date of Medical Summary” as required in block 11; furthermore, the author’s handwriting is somewhat illegible and we assume the second listed date is “November 5, 2008,” though it is unclear.


� See Request for Cross-Examination undated but received February 4, 2009.


� See Request for Cross-Examination dated February 19, 2009.  The Board’s Juneau and Anchorage offices both received identical copies of this document on February 23, 2009.


� See Affidavit of Readiness for Hearing dated January 16, 2009 and February 2, 2009.


� There appear to be duplicate copies of both the last two Claimant medical summaries.  We also note two other Medical Summaries, one received by the Board November 28, 2008 and one received January 9, 2009, showing service on Mr. West, Mr. Monagle, and Mr. Rehbock, but lacking the preparer’s signature and a certificate of service.  We assume these came from Mr. Erwin’s office, because we doubt Mr. West or his counsel would be serving these medical summaries on themselves and not on Midway.  Nevertheless, they do not include proper proof of service and are legally ineffective as Medical Summaries.  See 8 AAC 45.052(a).


� See Central Peninsula Hospital Emergency Department Note dated October 18, 2008.


� Id.


� See Dr. Innes’ November 12, 2008 letter to Dr. Wright.


� See Dr. Innes’ October 21, 2008 report.


� See medical report dated November 5, 2008.


� Id.


� See Physician’s Report dated November 5, 2008, at block 22.


� Id. at 32.


� See Dr. Innes’ November 12, 2008 report.


� See medical report dated November 13, 2008.


� See Physician’s Report dated November 12, 2008 at blocks 26 and 32.


� See Alaska Open Imaging Center MRI report dated November 14, 2008.


� Id.


� See Physician’s Report dated December 1, 2008 at block 32.


� See Physician’s Report dated December 5, 2008 at blocks 26 and 32.


� See ANP Scrimger’s report dated January 6, 2009.


� These include bills she paid from Dr. Innes, Dr. Wright and various pharmaceuticals.


� The Board took this colloquialism to mean Mr. West would “go for this and go for that” as directed.


� See Exhibit 1, A-F attached to Mr. West’s Employees Hearing Brief dated April 6, 2009.


� Records related to that surgery are not in the Board’s file.


� See Affidavit of Attorney Fees and Costs dated April 6, 2009.


� See Affidavit of Supplemental Attorney Fees and Costs After 04/15/09 Hearing.
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� AS 23.30.122.


� See Midway’s Answer to Worker’s Compensation Claim 11/14/2008, dated February 2, 2009. 


� AS 23.30.122.
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