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) 








)
Filed with AWCB Anchorage, Alaska

) 
on May 27, 2009.

___________________________________
)

The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for permanent partial impairment (PPI) benefits on April 14, 2009 in Anchorage, Alaska.  Attorney Joseph Kalamarides represented the Estate of Angie M. Gast (claimant).  Attorney Daniel Cadra represented the State of Alaska (employer).  The record was left open until April 21, 2009, for the receipt of the supplemental affidavit of attorney fees and costs from claimant’s counsel.  We closed the record when we next met on April 22, 2009.


ISSUES
1.  Is the claimant entitled to permanent partial impairment (PPI) benefits for her low back injury, pursuant to AS 23.30.190?

2. Is the claimant entitled to PPI benefits for her left shoulder injury, pursuant to 
AS 23.30.190?

3. Is the claimant entitled to PPI benefits for her bilateral carpal tunnel syndrome (CTS), pursuant to AS 23.30.190?


SUMMARY OF THE EVIDENCE
I.  MEDICAL HISTORY

The summary of the evidence is limited to that necessary to decide the issues at hand.  The claimant was employed with the State of Alaska for many years as an evidence custodian for the Alaska State Troopers, and she reported several injuries in the course and scope of her employment there.

A.  Low Back Injury

The claimant suffered three injuries at work to her back, the first on December 28, 1992 to her tail bone, the second on December 7, 1995 to her low back, and the third on January 23, 1998, when she lifted a box with a twisting motion and felt a burning pain in her low back.
  She was seen at the Mat-Su Regional Hospital Medical Center (MRHMC) emergency room (ER) on January 25, 1998, and diagnosed with back pain secondary to strain, with a reported history of underlying osteoarthritis.
  An MRI performed on January 28, 1998, showed normal appearance of the lumbar spine and sacroiliac joints.
  She was treated with medication and physical therapy initially.  On February 6, 1998, the physical therapist (PT) noted the claimant was complaining of pain radiating down her posterior right leg.
   David Werner, M.D., the claimant’s doctor in Palmer, Alaska, referred her to J. Michael James, M.D., of the Alaska Spine Institute.
  

On February 25, 1998, the claimant was seen by Dr. James, who performed right lower extremity electrodiagnostic testing that showed a mild L5 radiculopathy.
  Dr. James diagnosed low back pain and mild right L5 radiculopathy.
  The claimant was treated with medication and underwent a translaminar epidural steroid injection and a right L5 selective root block on March 26, 1998.
  Subsequently, she was treated with medication, physical therapy and acupuncture.
  On October 15, 1998, Dr. James stated the claimant was medically stable and performed a permanent partial impairment rating, using the AMA Guides, 4th ed.,
 placing her in DRE Lumbosacral Category III, which is a 10% impairment of the whole person.
  The employer paid the claimant the PPI benefits for a 10% PPI rating on October 28, 1998.

After the claimant reached medical stability and the PPI rating was performed in October 1998, she continued to have low back pain with right lower extremity radiculopathy.  She was treated with medication and facet nerve blocks in the years from 2000 through 2004.
  On August 11, 2003 a discography computerized tomography (CT) of the lumbar spine was performed which showed an annular tear at both L5-S1 and L4-L5, as well as mild disc degeneration at L3-L4.
  She suffered additional injuries, including a fall at home on September 23, 2003, when her right leg gave out and she fell on her right hip, causing a recurrence of her previous symptoms.
  On March 8, 2004, the claimant fell on the ice, resulting in increased pain in the low back with radiation to the right leg.
  Dr. James diagnosed a lumbar strain superimposed on the previous symptoms, chronic discogenic low back pain and chronic right L5 radiculopathy, as well as anxiety and depression.
  

The claimant was evaluated by Paul Craig, PhD/Clinical Psychologist, on May 17, 2004.
  Dr. Craig diagnosed a chronic dysthmic disorder, an anxiety disorder, and a chronic pain disorder associated with both psychological factors and a general medical condition.  He recommended involvement of a mental health professional to augment her medical care.  Dr. Craig opined the claimant’s psychiatric condition was delaying her recovery.
  

On August 26, 2004, board certified orthopedic surgeon and certified independent medical examiner Thomas Gritzka, M.D.,
 performed a PPI rating on the claimant’s low back condition, finding, as Dr. James had using the prior edition of the AMA Guides, she fit into diagnostically related estimate (DRE) lumbar category III, according to table 15-3, page 384 of the fifth edition of the AMA Guides, and had a 10% PPI for her low back condition.  When he examined the claimant, Dr. Gritzka performed range of motion measurements by the dual inclinometer technique.  He found her best lumbar flexion after six tries was 40 degrees.  Her lumbar extension was 5 degrees, and the sum of the maximum of sacral flexion and extension was 20 degrees.  Right and left lateral lumbar flexion were 10 degrees each.  In addition, when straight leg raising was tested, her maximum on the right side was 35 degrees, which Dr. Gritzka noted met the validity criteria of the AMA Guides, 5th ed.

On November 10, 2004, Dr. James performed a discogram, and the results were a positive provocative discogram at L4-L5, a positive and less significant pain reproduction at L5-S1, and negative at L3-L4.  The claimant continued to suffer from and be treated for low back pain until her death.

At the request of the employer, on February 17, 2007, Kenneth Subin, M.D., and Christopher Brigham, M.D., completed permanent impairment review on the claimant based on the medical records.
   Dr. Subin is board certified in general preventive medicine and occupational medicine.  Dr. Brigham is board certified in occupational medicine.  Both doctors are certified independent medical examiners.  They opined the claimant’s low back condition fit into DRE Lumbosacral Category II, rather than category III, primarily as they believed the claimant did not have a true radiculopathy, but only nonverifiable radicular complaints.  Doctors Subin and Brigham gave the claimant’s low back condition a 5% whole person impairment.  

In his July 17, 2007 letter, Dr. Gritzka again addressed the proper PPI rating for the claimant’s lumbosacral impairment.
  He opined his opinion had not changed from his prior rating of 10% of the whole person.  However, he also stated he thought her actual diagnosis might be a chronic sacroiliac joint derangement, which would place her in DRE Category II, resulting in a 5% to 8% whole person impairment.  He summarized by stating her impairment would have been in the range of 8% to 10%, not to exceed 10%.

B.  Left Shoulder Injury

On August 9, 2001, the claimant injured her left shoulder while trying to open a banker box containing evidence.
  She initially felt a burning pain in her left arm.  Subsequently she was diagnosed by Charles Kase, M.D., with chronic impingement syndrome of the left shoulder with possible early rotator cuff tear, and she underwent acromioplasty surgery performed by Dr. Kase to repair her left shoulder on April 11, 2003.
  On August 13, 2003, the claimant saw Dr. Kase for followup, at which time he noted she had full range of motion of the shoulder, no impingement, and good rotator cuff strength.
  

Dr. Kase continued to follow the claimant for her left shoulder.  In September of 2003, Dr. Kase opined the claimant would reach medical stability in about 6 weeks.
  In October of 2003 and February and May of 2004, the claimant had continued left shoulder pain and was treated with medication, physical therapy and injections.

Dr. Gritzka examined the claimant on August 26, 2004 at the request of the employer.
  He diagnosed her left shoulder condition as follows:

1.  status post left shoulder acromioplasty for near type III acromion, with secondary impingement syndrome.

a. Probable post surgical bone spurs, residual left anterior acromion; probable nodule consistent with retained nonabsorbable suture.  

b. Rule out diastatic or disruption of the deltoid ligament repair left shoulder.

On physical examination, Dr. Gritzka noted the claimant’s active range of motion of the shoulders was as follows:  Forward flexion right, zero to 160 degrees and left 70 degrees; extension right 30 degrees, left 15 degrees; abduction right 120 degrees, left 50 degrees; adduction right 50 degrees, left 25 degrees; external rotation, right 90 degrees and left 45 degrees; and internal rotation of both shoulders was 90 degrees.  Dr. Gritzka indicated the claimant had significant guarding when passive range of motion and provocative testing of the left shoulder were done, and she had a positive impingement sign.  Dr. Gritzka opined the claimant required minor revision surgery to her left shoulder, followed by physical therapy to restore the range of motion.  Dr. Gritzka noted the claimant’s psychological status was a major impediment to her recovery from her left shoulder condition.

Dr. Gritzka performed a PPI rating according to the AMA Guides, 5th ed., page 476, figure 16-40, page 477 and page 479, figure 16-46, and page 439, table 16-3, and rated her PPI for her left shoulder at 17%, which is a 10% impairment of the whole person.
 

At the request of the employer, Doctors Subin and Brigham performed a PPI rating on the claimant’s left shoulder based on a medical record review, finding a 0% impairment.
  They complained that neither Dr. Kase nor Dr. Gritzka provided an explanation as to why the claimant lost motion in her left shoulder after successfully recovering it post left shoulder surgery.
 

However, in his July 17, 2007 letter, Dr. Gritzka explained the claimant had post surgical frozen shoulder or post surgical shoulder stiffness, which is a progressive condition.
  He further explained he was an orthopedic surgeon, so he was familiar with the condition of post surgical shoulder stiffness, which may develop slowly over time.  Dr. Gritzka indicated that since the post surgical shoulder condition is progressive, the claimant would likely have had a greater impairment than when he saw her on August 26, 2004.  He opined at the time of her death, the claimant’s left shoulder impairment would have increased to 12% of the whole person.
  

C. Bilateral Carpal Tunnel Syndrome

The claimant developed pain in her hands and wrists as a result of several years of using a keyboard while performing data entry for the employer, and she filed an Occupational Injury and Illness Report on September 11, 2003.
  The Physician’s Report of March 31, 2004 stated the claimant had carpal tunnel on both hands, caused by continuous data entry on a computer keyboard from 1990 to 2003.

On April 27, 2004 the claimant was seen by Dr. James for electrodiagnostic testing at Dr. Kase’s request.
  Dr. James diagnosed moderately severe right carpal tunnel syndrome as well as mild chronic right C7 radiculopathy, which constitutes double crush syndrome.
  Dr. James also diagnosed mild left carpal tunnel syndrome.
  

Dr. Kase performed surgery to release the claimant’s right carpal ligament on December 7, 2004.

The claimant was referred for physical therapy of her right hand on December 20, 2004.
 On discharge from physical therapy, PT Celia Terhaar noted the claimant’s grip strength on the right as 45 pounds with pain at 2 on a scale of 1 to 10 and that her pinch grip was 8 pounds.
  PT Terhaar also noted the claimant stated the most she could lift at home with her right hand was 2-3 pounds.

On July 12, 2005, Dr. Kase performed surgery for the claimant’s left carpal tunnel syndrome.
  The claimant began physical therapy for the left hand on July 25, 2005.
  On August 4, 2005, Dr. Kase noted the claimant was doing well post operatively and could fully oppose her thumb had good two-point discrimination.

As to the PPI rating for the bilateral CTS, Dr. Gritzka opined if the claimant had a typical outcome from the carpal tunnel releases, she would have had a 5% impairment of the right and a 5% impairment of the left upper extremity due to residuals of the CTS.
  The 5% impairments of the upper extremities are equal to a 3% impairment of the whole person, resulting in a 6% PPI for the whole person due to residuals from the CTS.

In their February 21, 2007 EME report, Doctors Subin and Brigham stated the claimant’s bilateral CTS could not be rated, as there were no examination findings documented at the time of maximal recovery, which is typically six to nine months after surgery.
  They also noted the final documented examination for the right CTS on January 31, 2005, seven weeks after the surgery, indicated good median nerve function, but diminished grip and pinch strength.  Doctors Brigham and Subin opined the strength would be expected to improve with time.  They indicated the final documented examination for the left CTS was performed on August 4, 2005, three weeks after surgery, and showed good two-point discrimination in the fingertips and full opposition of the thumb, but no strength testing.  The concluded there was a 0% whole person impairment due to the bilateral CTS condition.

In his July 17, 2007 letter, Dr. Gritzka opined if the claimant had a typical outcome from the carpal tunnel releases, she would have had a 5% impairment of the right and a 5% impairment of the left upper extremity due to residuals of the CTS.
  The 5% impairments of the upper extremities are equal to a 3% impairment of the whole person, resulting in a 6% PPI for the whole person due to residuals from the CTS.

D. Marvin Zwerin, D.O.’s SIME Report

Marvin Zwerin, D.O., performed an SIME based on a medical record review on October 6, 2008.
  Dr. Zwerin opined the claimant’s PPI rating for her low back condition should be the 10% whole person impairment as assessed by Dr. James in October, 1998.  Dr. Zwerin criticized Dr. Brigham’s and Dr. Subin’s February 21, 2007 report that found the medical record only supported a DRE Lumbosacral Category II, and a 5% PPI, as the claimant’s January 28, 1998 MRI was normal; thus she did not have a verifiable radiculopathy.  Dr. Zwerin disagreed, opining the negative MRI did not rule out true radiculopathy, as an MRI does not show far lateral recess fragments or account for traction injuries, such as the claimant had.  In addition, Dr. Zwerin maintained the abnormal results of the electrodiagnostic testing verified the claimant had a right L5 radiculopathy.
  

Dr. Zwerin also disagreed with the 0% PPI rating given by doctors Brigham and Subin for the claimant’s left shoulder injury.
  He indicated they failed to account for the double crush syndrome, history of work overhead, both neck and shoulder complaints, and the C7 radiculopathy verified by electrodiagnostic testing.  Dr. Zwerin rated the claimant’s cervical spine condition at 10% whole person impairment.  Dr. Zwerin did not disagree with the 0% PPI rating Drs. Brigham and Subin assessed for the claimant’s bilateral CTS.

II.  PROCEDURAL HISTORY

On March 8, 2007, the employer controverted any additional PPI benefits for the claimant’s injuries.  On January 8, 2008, the employer filed a petition requesting a second independent medical evaluation (SIME) on the PPI ratings for the claimant’s three medical conditions.
  A hearing was held on March 26, 2008, and the Board issued its decision and order, AWCB Decision No. 08-0077 (April 25, 2008), in which it ordered a PPI rating on the claimant’s bilateral CTS to be performed by Christopher Wilson, a specialist in CTS.  However, Marvin Zwerin, D.O., who performed the SIME on October 6, 2008, based on a review of the medical records, performed PPI ratings on the claimant’s low back condition, shoulder/neck condition, and concurred with Drs. Brigham and Subin’s PPI rating for the bilateral CTS condition.  On December 9, 2008, a PreHearing was held, and a hearing date of April 14, 2009 was set for issue of the correct PPI ratings for the claimant’s low back, shoulder/neck, and bilateral CTS conditions.

III.  ARGUMENTS OF THE PARTIES

A. Claimant’s Estate’s Arguments 

The claimant’s estate argued her case is unique.  The claimant worked for the employer for many years and during that time suffered three back injuries, including the injury in 1998, which was the permanent injury.  The claimant also had a left shoulder injury in 2001, and her shoulder was operated on by Dr. Kase in 2003.  In September of 2003, she also filed a claim for carpal tunnel syndrome, and surgery for that condition was also performed by Dr. Kase.  Dr. Gritzka, who is on the Board’s list of experts, was asked by the employer to evaluate the claimant for all three conditions.  Dr. Gritzka saw the claimant not once, but twice, once in May of 2004 and again in August of 2004. 

The employer requested Dr. Subin and Dr. Brigham to perform PPI ratings on the claimant’s conditions.  Since she died in August of 2005, these doctors were only able to do a record review.  The claimant elected to ask Dr. Gritzka, as Dr. Gritzka is the only doctor who had actually seen the claimant and been able to perform a physical examination.  Dr. Gritzka was thus able to rely on his physical examination of the patient as well as the medical records to compute the PPI ratings.

The claimant’s estate argued the Board should not rely on the PPI ratings done by Doctors Subin and Brigham, which resulted in 0% PPI ratings, as those doctors were unable to examine the claimant.  

The claimant’s estate argued it is entitled to collect the payment for the PPI compensation which survived the claimant’s death.  The claimant’s estate relied on AS 23.30.190, which provides a claimant’s right to compensation survives the claimant, and the AWCB Board decisions Estate of Howard Hersh v. Cook Inlet Spill Prevention,
 in which the Board held the estate was entitled to collect payment for the PPI compensation which survived the death of the claimant.  The estate indicated the Hersh Board relied upon the passage in the treatise, Workers’ Compensation Law,
 which stated if a claimant dies before medical stabilization has taken place, the proper procedure for determining the degree of impairment is to “make the best possible medical estimate of the probable residual disability that would have remained if the employee had lived to complete the healing period.”
  The claimant’s estate argued the impairment ratings performed by Dr. Gritzka were the best possible determinations of the claimant’s PPI ratings, as he examined the claimant twice before she died.

The claimant’s estate argued the PPI rating for the claimant’s low back condition was 10% of the whole person, based on the evaluations of Dr. Gritzka, with which SIME physician Dr. Zwerin agreed.  It argued the PPI rating for the left shoulder is 10% of the whole person based on Dr. Gritzka’s August 26, 2004 EME report, and 12% of the whole person based on his July 18, 2007 report.  The estate noted doctors Brigham and Subin assessed a 0% PPI rating for the claimant’s left shoulder condition, and Dr. Zwerin disagreed.  For the claimant’s bilateral CTS condition, the estate argued the PPI rating should be 3% of the whole person for each upper extremity, based on Dr. Gritzka’s opinion.

B. Employer’s Arguments

The employer argued it has rebutted the presumption as to each of the PPI claims and the claimant’s estate is not entitled to any further PPI benefits.
  The employer maintained the weight of the evidence also demonstrated the estate was not entitled to any further PPI benefits.  It argued although Dr. Gritzka determined the claimant had a 10% whole person impairment for her low back condition, Drs. Brigham and Subin opined she had only a 5% PPI.  The employer contended Dr. Zwerin’s opinion, which concurred with Dr. Gritzka’s, should be disregarded, as Dr. Zwerin was not asked to rate the claimant’s low back condition.

The employer also maintained the weight of the evidence showed the claimant’s left shoulder condition should also be rated with a 0% PPI, based on the opinions of Drs. Brigham and Subin.  The employer contended Dr. Gritzka’s 10% whole person PPI ratings for the claimant’s left shoulder was based on a supposition the claimant would be administratively deemed to be at maximum medical improvement on August 26, 2004, and his 12% whole person rating was based on an assumption of what the left shoulder condition would be if he had had an opportunity to examine her one year after he initially saw her.  Therefore, the employer concluded Dr. Gritzka’s 10% rating should be disregarded as it was not done at the time of medical stability, and the 12% rating is not valid as it was not based on any objective medical evidence, and he did not reference the pages, charts and diagrams of the AMA Guides.
  The employer contended Dr. Gritzka’s ratings were based on speculation.

On the other hand, the employer maintained Drs. Brigham and Subin’s 0% PPI rating for the claimant’s left shoulder condition was thoroughly explained, as they gave the date the claimant reached medical stability, referenced Dr. Kase’s August 13, 2003 examination, and also referenced the appropriate pages and sections of the AMA Guides. 

The employer also argues the preponderance of the evidence shows the claimant had a 0% PPI rating for her bilateral CTS condition.  It bases its argument primarily on the fact Dr. Gritzka based his PPI rating on what a typical outcome would be for CTS surgery, rather than objective evidence and reference to the appropriate pages, charts, and diagrams on the AMA Guides, whereas Drs. Brigham and Subin explained in detail, referencing the relevant pages in the AMA Guides, and how they arrived at their 0% rating.  The employer contended it was significant Dr. Zwerin opined the 0% rating arrived at by Drs. Brigham and Subin was reasonable and correct.

The employer requested the Board find the claimant’s estate was not entitled to any further PPI benefits, but rather the employer is entitled to a credit for having previously paid the 10% PPI rating for the claimant’s low back condition.

IV.  ATTORNEY FEES AND COSTS

The claimant’s attorney submitted an Affidavit of Attorney Fees and Costs on April 7, 2009, for 10.95 attorney hours at $300.00 per hour, and 3.4 attorney hours at $350.00, for a total of $4,475.00.
  In addition, there were 10.55 paralegal hours at $125.00 per hour, for total paralegal costs of $1318.75.
  There was also the cost of the bill from Occupational Orthopaedics of Greater Anchorage, which was $1,000.00.
  Thus total fees and costs pursuant to the April 7, 2009 Affidavit of Attorney Fees and Costs was $6,793.75.
  

The claimant’s attorney submitted a supplemental affidavit of fees on April 16, 2009, for the period from April 9, 2009 through April 14, 2009.
  The total attorney hours was 3.5 hours at $350.00 per hour, resulting in a total of $1,225.00 in attorney fees per the April 16, 2009 supplemental affidavit of attorney fees.  The total attorney fees and costs were thus $8,018.75.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  PRESUMPTION ANALYSIS

An injured worker is afforded a presumption the benefits she seeks are compensable.
 
AS 23.30.120(a) provides, in relevant part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  We utilize a three-step analysis when applying the presumption of compensability.
  

First, the claimant must establish a "preliminary link" between the claimed disability and her employment.  Evidence needed to raise the presumption of compensability varies depending upon the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  A claimant need only adduce “some,” “minimal,” relevant evidence
 establishing a “preliminary link” between benefits sought and the employment injury,
 or between a work-related injury and the existence of disability or impairment.
 The presumption of compensability continues during the course of the claimant’s recovery from the injury and disability.
  A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the pre-existing condition to produce the disability for which compensation is sought.”
  A substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury bearing a causal relation to the disability.
  
At this first stage in our analysis we do not weigh the witnesses’ credibility.
   If we find such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the claimant need produce no further evidence and she prevails solely on the raised but un-rebutted presumption.
 

Second, once the preliminary link is established and the presumption has attached to the claim, the burden of production shifts to the employer.  At this second stage the employer is called upon to overcome the presumption by producing “substantial evidence” the claimant’s injury was not related to her employment.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.

There are two methods for an employer to overcome the presumption of compensability:  (1) present substantial evidence that provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the claimant’s disability; or (2) directly eliminate all reasonable possibilities that work was a factor in causing the claimant’s disabling condition or need for treatment.
  Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) non-work-related events alone caused the claimant’s worsened condition, or (2) there was no possibility that employment was a factor in causing the disability.
  "Since the presumption shifts only the burden of production and not the burden of persuasion,” we examine the employer’s evidence in isolation,
 deferring questions of credibility and weight we give it until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption the claimant's injury entitles her to the benefits she seeks.
  

An employer may rebut the presumption of compensability by presenting a qualified expert who testifies the claimant’s work was probably not a substantial cause of the disability.
  However, medical evidence does not constitute substantial evidence if it simply points to other possible causes of an claimant’s need for medical treatment or disability, without ruling out work-related causes.
  In determining whether the evidence offered is substantial we cannot abdicate our fact-finding role by relying upon inconclusive medical evidence to overcome the presumption.
 Medical evidence based on speculation is not substantial evidence to rebut the presumption of compensability.
  A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the claimant’s favor.
 

In the third step in our analysis, if the employer produces substantial evidence the injury is not work-related, the presumption of continuing compensability for the claimed benefit drops out, and the claimant must prove all elements of her case by a “preponderance of the evidence.”
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the fact-finder that the asserted facts are probably true.
 Where, as here, the work injury occurred prior to the November 7, 2005 effective date of the 2005 amendments to the Alaska Workers’ Compensation Act, the claimed condition is compensable if the work injury was “a substantial factor” in bringing it about.
  The work is a substantial factor if:  (1) the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people would regard the work as a cause of the condition and attach responsibility to it.
  
We apply the above described analysis to the issues raised here:  Claimant’s requests for PPI benefits pursuant to AS 23.30.190 for her lower back, left shoulder and bilateral carpal tunnel conditions. 

II.  PERMANENT PARTIAL IMPAIRMENT BENEFITS

AS 23.30.190 provides, in relevant part:

(a) In case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the claimant's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum,  except as otherwise provided in AS 23.30.041 . . . ."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .

(c) The impairment rating determined under (a) of this section shall he reduced by a       permanent impairment that existed before the compensable injury.

As noted earlier, the presumption of compensability applies to all claims for benefits.
 The presumption attaches if the claimant makes a minimal showing of a preliminary link between the disability and employment.

The provisions for PPI benefits payable to a claimant's survivors are contained in AS 23.30.195, which reads, in pertinent part: 
Survival of the right to compensation. 

(a) Compensation to which any claimant would be entitled under AS 23.30.190 shall, notwithstanding death arising from causes other than the injury, be payable to and for the benefit of the persons following: 

(1) if there be a widow or widower and no child of the deceased, to the widow or widower. 

(b) An award for disability may be made after the death of the injured employee. 

The provision of .195(b) is also set forth in AS 23.30.110(f), such that even if an employee dies while a case is controverted, accrued benefits are payable to the employee's estate. Additionally, our regulation 8 AAC 45.132 provides: “SURVIVAL OF ACCRUED BENEFITS. If an employee dies during a period of controversion, compensation benefits, which have accrued but have not been paid, unless provided for in AS 23.30.195, belong to the employee's estate as determined by the laws of the state.”

According to the treatise Workers’ Compensation Law:

Death Before Stabilization of Injury:  since awards for permanent partial disability are normally to be made only after the healing period has been completed and the injury has become stabilized so that the degree of permanent impairment can be appraised, if the injured employee dies before stabilization has taken place, the degree of impairment should not be taken as that in effect at the moment of death.  The proper procedure is to make the best possible medical estimate of the probable residual disability that would have remained if the employee had lived to complete the healing period.

In Hersh,
 the Board, relying in part on the passage from Workers’ Compensation Law quoted above, found the employee was entitled to PPI benefits despite the fact he had died before reaching medical stability.

A. Low Back Condition

At the first stage of the presumption analysis, we find the claimant has raised the presumption she is entitled to a 10% whole person PPI rating for her low back condition, based on the PPI rating performed by Dr. James on October 15, 1998.  In addition, this PPI rating was confirmed by Dr. Gritzka in his August 26, 2004 EME report.  

At the second stage of the presumption analysis, we find the employer has rebutted the presumption based on the opinions of doctors Subin and Brigham, who opined the claimant’s PPI rating for her low back condition should be only 5%, based on DRE category II.  

However, at the third stage of the presumption analysis, we find the claimant has proven by a preponderance of the evidence she is entitled to a 10% whole person PPI rating for her low back condition.  We give the most weight to Dr. James’ October 15, 1998 PPI rating, for several reasons.  We find Dr. James credible, based on his expertise as a board certified orthopedic surgeon and his familiarity with the claimant, whom he evaluated and treated.
  Dr. James diagnosed the claimant with a “mild left L5 radiculopathy” on February 25, 1998, based on electrodiagnostic testing.  When performing the PPI rating, Dr. James opined the claimant best fit in the DRE Lumbosacral Category III.  At the time Dr. James performed this PPI rating, the AMA Guides, 4th ed.,was in effect.  The AMA Guides, 4th ed., on page 102, gives the criteria for a 10% whole-person impairment based on the lumbosacral spine as follows:


DRE Lumbosacral Category III:  Radiculopathy

Description and Verification:  The patient has significant signs of radiculopathy, such as loss of relevant reflex(es), or measured unilateral atrophy of greater than 
2 cm above or below the knee, compared to measurements on the contralateral side at the same location.  The impairment may be verified by electrodiagnostic findings.

The AMA Guides, 4th ed., also describes the criteria for the DRE Lumbosacral Category II: Minor Impairment, as follows:

Description and Verification:  The clinical history and examination findings are compatible with a specific injury or illness.  The findings may include significant intermittent or continuous muscle guarding that has been observed and documented by a physician, nonuniform loss of range of motion…, or nonverifiable radicular complaints.  There is no objective sign of radiculopathy and no loss of structural integrity.

Drs. Brigham and Subin opined the claimant’s low back injury did not fit into DRE category III, as her MRI was normal and there were no objective findings to support a radiculopathy.  However, we find the February 25, 1998 electrodiagnostic testing performed by Dr. James did demonstrate a verifiable, objective sign of L5 radiculopathy, as required by DRE category III.  We note DRE category II specifically states injuries in which there are no objective sign of radiculopathy belong in category II.  We find the electrodiagnostic testing provided objective signs of radiculopathy, and therefore conclude the claimant’s low back condition belonged in DRE category III, as indicated by Dr. James.  Drs. Brigham and Subin also maintained the L5 radiculopathy confirmed by Dr. James’ electrodiagnostic testing was due to inflammation, which constituted a “radiculitis.”  However, we find Dr. James opined it could have been due to a stretch injury or inflammation.  In addition, we find Dr. Zwerin opined the negative MRI did not rule out far lateral recess fragments that could be the cause of a radiculopathy.  Based on Dr. James’ verification of the claimant’s L5 radiculopathy through electrodiagnostic testing, and his opinion the claimant’s injury belonged in the DRE category III, we find the proper PPI rating for the claimant’s low back condition is 10%.

Further, we note the AMA Guides states:

It should be understood that the Guides does not and cannot provide answer about every type and degree of impairment….Further, human functioning in everyday life is a highly dynamic process, one that presents a great challenge to those attempting to evaluate impairment.

The physician’s judgment and his or her experience, training, skill, and thoroughness in examining the patient and applying the findings to Guides criteria will be factors in estimating the degree of the patient’s impairment.  These attributes compose part of the “art” of medicine, which, together with a foundation in science, constitute the essence of medical practice.

Based on the above passage in the AMA Guides, 4th ed., we find Dr. James relied on his judgment, experience, training, skill, and thoroughness in examining the claimant and applied a reasonable interpretation of the AMA Guides to arrive at his assessment of a 10% whole person PPI rating of for the claimant’s low back condition.  Again, we find the claimant’s PPI rating for her low back condition is 10% of the whole person.

In addition, our review of the entire record reveals the claimant’s problems with her low back condition, including the L5 radiculopathy, continued and worsened after the October 1998 PPI rating.  We find the claimant was treated with facet nerve blocks, and medications in 2000 and 2002 and was taken off work on July 11, 2003.  The AMA Guides specifically note that a claimant’s condition may worsen or improve even after that condition was thought to have reached medical stability, and in such cases, the physician should assess the current state of the impairment.
  Therefore, we find if the claimant’s low back condition improved or deteriorated after it was found to be medically stable in October 1998, subsequent PPI ratings may properly reflect the improvement or deterioration.

We find Dr. James’ 10% whole person PPI rating for the claimant’s lumbar spine condition was supported by the August 26, 2004 EME report of Dr. Gritzka, who, like Dr James, actually performed an in-person examination of the patient.

Finally, we note Dr. Gritzka performed and recorded detailed range of motion measurements on the claimant’s lumbar spine in his August 26, 2004 report.  He noted the claimant’s lumbar flexion was 40 degrees, which is rated a 4% whole person impairment.  Her lumbar extension was 5 degrees, which is between a 5% and 7% whole person impairment.  Her lateral flexion was 10 degrees bilaterally, which is rated a 3% whole person impairment for each side.  Dr. Gritzka noted these measurements were valid, as her right straight-leg-raising test was 35 degrees.
  The combined impairments give a combined whole person impairment of approximately 15% by the combined value chart, which is consistent with the claimant’s placement in DRE category III.  We note the AMA Guides, 5th ed., specifically state if the physician cannot easily categorize the patient into a DRE class, the physician should use the Range of Motion Model.

We also find, based on Dr. Gritzka’s July 17, 2007 letter, altered his opinion concerning the cause of the claimant’s low back condition, but he continued to maintain the proper rating for the claimant’s low back condition was 8% to 10%, but no more than 10%.  

For all the reasons above, and based on the opinions of Dr. James and Dr. Gritzka, we find the appropriate PPI rating for the claimant’s low back condition is 10% of the whole person.

B. Left Shoulder Condition

At the first stage of the presumption analysis, we find the claimant has raised the presumption she is entitled to a 10% whole person PPI rating for her left shoulder condition based upon Dr. Gritzka’s August 24, 2006 EME report, or a 12% rating based on Dr. Gritzka’s July 18, 2007 report.  We find the employer has rebutted the presumption based on the February 20, 2007 EME report of Drs. Brigham and Subin, who opined the proper PPI rating for the left shoulder condition was 0%.

At the third stage of the presumption analysis, we find the claimant has proven by a preponderance of the evidence she is entitled to a 12% whole person PPI rating for her left shoulder condition.  We place great weight on Dr. Gritzka’s EME report and addendum, as well as his July 17, 2007 letter.  We find Dr. Gritzka credible, based on his expertise as an orthopedic surgeon and certified independent medical examiner, and also based on his in-person examination of the claimant.
  We place less weight on the reports and opinions of Drs. Brigham and Subin, who are not orthopedic surgeons and did not have the advantage of examining the claimant in person.  Dr. Gritzka evaluated the claimant at the employer’s request on August 26, 2004, and found the claimant’s left shoulder condition had deteriorated significantly since the August 13, 2003 evaluation by Dr. Kase, due to the condition “frozen shoulder.”  Based upon Dr. Gritzka’s specialty as an orthopedic surgeon, we rely on his identification of the claimant’s frozen shoulder condition and its contribution to her PPI rating.  Dr. Gritzka opined the claimant’s left shoulder condition warranted a PPI rating of 10% of the whole person in on August 26, 2004, based on the impaired shoulder range of motion.  We find the employer’s other physicians, Dr. Subin and Brigham, found a PPI rating of 0%, which is based on only a medical record review.  In addition, we find Drs. Brigham and Subin’s conclusion the claimant was medically stable as of August 13, 2003, despite the deterioration documented by Dr. Gritzka, problematic, detracting from their credibility.  We note the AMA Guides, 5th ed., provide, as did the AMA Guides, 4th ed., that although “a previous evaluator may have considered a medical impairment to be permanent, unanticipated changes may occur:  the condition may have become worse as a result of aggravation or clinical progression, or it may have improved.  The physician should assess the current state of the impairment according to the criteria in the Guides.”
  Thus, the AMA Guides, allow for a changed impairment rating based on change of condition after a previous rating.  We also find problematic Drs. Brigham and Subin’s assertion Dr. Gritzka did not provide an explanation for the claimant’s loss of range of motion after initially recovering it after surgery.  We find Dr. Gritzka did provide an explanation in his August 26, 2004 EME report, that is, probable post surgical bone spurs and diastasis or disruption of the deltoid ligament repair.  In his July 17, 2007, Dr. Gritzka explained the claimant had developed “frozen shoulder”, a progressive condition.

The employer criticized Dr. Gritzka’s 12% PPI rating, arguing Dr. Gritzka assumed this would be the rating if he had an opportunity to examine her one year after he initially saw her, and that his rating was not done at the time of medical stability.  However, we find these arguments do not have merit.  We find Dr. Gritzka followed exactly the procedure recommended in Larson’s Workers’ Compensation Law, above.  That is, he made “the best possible medical estimate of the probable residual disability that would have remained if the employee had lived to complete the healing period,”
 and he rated her impairment according to what it would have been at the time of her death, as she did not receive treatment for the frozen shoulder.

For the above reasons, and, in addition, Dr. Gritzka’s opinions the claimant’s left shoulder condition was progressive, and her psychological status was a major impediment, causing delay to her recovery from her left shoulder condition, we find Dr. Gritzka’s rating of 12% whole person impairment is correct.  We find the claimant is entitled to a 12% whole person PPI rating for her left shoulder condition.

C. Bilateral CTS Condition

The claimant has requested PPI benefits for her bilateral CTS condition.  At the first stage of the presumption analysis, we find the claimant has raised the presumption she is entitled to these benefits based on Dr. Gritzka’s July 17, 2007 letter, in which he opined her PPI rating for her CTS condition was 6% of the whole person.  At the second stage of the presumption analysis, we find the employer has rebutted the presumption based on the EME report of Drs. Brigham and Subin, who opined the PPI rating was 0% of the whole person.

However, at the third stage of the presumption analysis, we find the claimant has proven by a preponderance of the evidence she is entitled to a 6% whole person PPI for her bilateral CTS condition.  We based our finding on the August 26, 2004 EME report and July 17, 2007 letter authored by Dr. Gritzka.  We again note the proper procedure to be followed when a claimant dies before his or her condition reaches medical stability, is for the physician to make the best possible medical estimate of the probable residual disability that would have remained had the claimant lived until the healing period was completed.  We find this was the procedure followed by Dr. Gritzka.  We place the greatest weight on Dr. Gritzka’s opinion, because of his expertise as an orthopedic surgeon and certified independent medical evaluator and because he had the advantage of evaluating the claimant in person, albeit prior to the surgeries for the bilateral CTS condition.  Dr. Gritzka opined if the claimant had a typical outcome from her surgeries, and did not develop the frequent complication of hand stiffness, she would have had a 3% whole person impairment of each upper extremity at the time of medical stability, resulting in a total of 6% whole person impairment for both extremities.  We find Drs. Brigham and Subin based their finding of a 0% impairment on the fact there were no examination findings documented at the time of maximal recovery from the surgical procedures, as indeed there could not be, as the claimant died before the maximal recovery time could be completed.  We find Drs. Brigham and Subin applied the AMA Guides, 5th ed. to the claimant’s situation in a very strict manner, not making any allowances for the fact she died before medical stability.  We find this is contrary to the Board’s decision in Hersh and contrary to the proper procedure outlined in Larson’s Workers’ Compensation Law.  Therefore, we do not rely on the opinions of Drs. Brigham and Subin regarding the proper PPI rating for the claimant’s bilateral CTS condition.  In summary, we find the claimant is entitled to a 6% whole person PPI rating for her bilateral CTS condition.

D. Combined Values for PPI ratings

According to the combined values chart in the AMA Guides, 5th ed., the combination of the 12% whole person left shoulder condition, the 10% low back condition, and the 6% upper extremity impairment results in a combined impairment of 26%.
  The claimant has already been paid for the 10% PPI rating for the low back condition, so she is entitled to be paid for the remaining 16% combined value.  We will order the employer to pay the claimant’s estate for the 16% whole person combined value PPI rating.

III. INTEREST

8 AAC 45.140 provides, in pertinent part:


Interest. (a)  If compensation is not paid when due, interest must be paid …at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b)  The employer shall pay the interest

  (1)  on late-paid time-loss compensation to the employee, or if deceased, to the employee’s beneficiary or estate;

  ….

  (3)  on late-paid medical benefits to


(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider or the medical benefits;


(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 


(C) to the provider if the medical benefits have not been paid.

AS 23.30.155(p) provides:

An employer shall pay interest on compensation that is not paid when due.  Interest is required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and our regulation at 
8 AAC 45.142 require the payment of interest at a statutory rate, as provided at 
AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  We find interest should be paid at the statutory rate for the loss of the time value of the benefits pursuant to 8 AAC 45.142, 
AS 23.30.155(p) and AS 09.30.070(a).  We shall order the employer to pay interest on any past due PPI benefits.
IV. ATTORNEY FEES AND COSTS

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The claimant is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

Based on our review of the record, we find the employer controverted the claimant’s claim, and the claimant’s attorney has successfully obtained benefits for the claimant.  Specifically, we find the claimant’s attorney effectively prosecuted the claimant’s estate’s entitlement to benefits.  The Board concludes we may award attorney's fees under AS 23.30.145(b).  

AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  Our regulation 
8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the benefits resulting from the services.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  

In light of these factors, we have examined the record of this case.  The claimant’s attorney’s affidavits of fees and costs and statement at the hearing itemize the following for Attorney Joseph Kalamarides:  1) 10.95 hours of attorney time at $300.00 per hour, totaling $3,285.00; 
2) 6.9 hours of attorney time at $350.00 per hour, totaling $2,415.00 hours, for a grand total of $5,700.00 in attorney fees; 3) 10.55 of paralegal time at $125.00 per hour, totaling $1,318.75; and other costs totaling $1,000, for total costs of $2,318.75.  Thus, the total fees and costs for Attorney Joseph Kalamarides is $8,018.75.

We note the claimed hourly rates of $300.00 and $350.00 are within the reasonable range for experienced claimants’ counsel in other cases,
 based on expertise and years of experience.  We found the claimant’s counsel’s brief and arguments at hearing of great benefit to us in considering the disputes in this matter.  We find this was a contested case, and this hourly rate is reasonable.  We will award actual attorney fees at the rate of $300.00 and $350.00 per hour, paralegal costs at $125.00 per hour, and other costs of $1,000.00.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services, we find the above-mentioned attorney fees reasonable for the successful prosecution of the claimant’s claim for benefits, and we will award a total of $8,018.75 as reasonable attorney fees, paralegal and costs.  


ORDER
The claimant’s combined value whole person PPI rating is 26%, which is the combined value of her three whole person PPI ratings, 10% for the low back condition, 12% for the left shoulder condition, and 6% for the bilateral CTS condition.  The employer is entitled to a credit for the 10% PPI benefits already paid for the low back condition.  Therefore, the employer shall pay the claimant’s estate for a 16% combined value PPI rating, pursuant to AS 23.30.190.

Dated at Anchorage, Alaska on May 27, 2009.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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