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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	In the Matter of Executive Officer Waiver

for  

THE SALTRY, INC.

                                 Employer, Petitioner
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)
	        FINAL  DECISION AND ORDER

        AWCB Case No.  700002869
        AWCB Decision No.  09-0107 

         Filed with AWCB Anchorage, Alaska

         on June  9, 2009


On January 7, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the appeal of The Saltry, Inc. (hereafter “employer,” “corporation,” or “Saltry”)  from the decision of the Commissioner of Labor & Workforce Development (“Commissioner”), denying an executive officer waiver (“EOW”) for five employees of the corporation.  The matter was considered on the written record.  We held the record open to obtain further documentation from both parties, necessary for a full adjudication on the merits.  We received the requested information on February 17, 2009, and closed the record when we next met to consider the matter on February 18, 2009.  We reopened the record on May 6, 2009, to receive testimonial evidence offered by Marian T. Beck, President of The Saltry, Inc., in AWCB Case No. 700002306, In the Matter of the  Petition for Failure to Insure for Workers’ Compensation Liability and for Assessment of a Civil Penalty, administratively joined with the instant case for evidentiary purposes.  We received the findings in that case when the final decision and order was issued on June 2, 2009.  We closed the record when we met on June 2, 2009.

ISSUES

Shall we affirm or reverse the decision of the Commissioner, denying the Petitioner’s application for an executive officer waiver for the corporation’s Secretary, Treasurer and three Assistant Vice Presidents? 

SUMMARY OF THE EVIDENCE

The Saltry, Inc. is an Alaska Corporation, incorporated and licensed to do business since 1988 as a restaurant and bar in Halibut Cove, Alaska.  The incorporators were Marian T. Beck and David T. Beck.  The Articles of Incorporation designated Marian Beck and “Dave” Beck to serve as the initial Board of Directors until the first annual meeting of shareholders.
  The corporation thereafter filed Biennial Reports with the Department of Commerce & Economic Development, Division of Corporation, listing its officers and directors, on September 26, 1991, with amendments reported on March 3, 1992, January 7, 1994, December 20, 1996, March 9, 1998, January 10, 2000, January 18, 2002, December 8, 2003, January 9, 2006, July 3, 2008, and July 8, 2008.

The corporate bylaws, at Article IV, provide as follows: 

ARTICLE IV - OFFICERS

           1. NUMBER.

The officers of the corporation shall be a president, a vice-president, a secretary and a treasurer, each of whom shall be elected by the directors. Such other officers and assistant officers as may be deemed necessary may be elected or appointed by the directors…


                                                   ***

5.  PRESIDENT.

The president shall be the principal executive officer of the corporation and, subject to the control of the directors, shall in general supervise and control all of the business and affairs of the corporation. He shall, when present, preside at all meetings of the stockholders and of the directors. He may sign, with a secretary or any other proper officer of the corporation thereunto authorized by the directors, certificates for shares of the corporation, any deeds, mortgages, bonds, contracts, or other instruments which the directors have authorized to be executed, except in cases where the signing and execution thereof shall be expressly delegated by the directors or by these by-laws to some other officer or agent of the corporation, or shall be required by law to be otherwise signed or executed; and in general shall perform all duties incident to the office of president and such other duties as may be prescribed by the directors from time to time.

6.  VICE-PRESIDENT.

In the absence of the president or in event of his death, inability or refusal to act, the vice-president shall perform the duties of the president, and when so acting, shall have all the powers of and be subject to all the restrictions upon the president. The vice president shall perform such other duties as from time to time may be assigned to him by the president or by the directors.

7.   SECRETARY.

The secretary shall keep the minutes of the stockholders’ and other directors’ meetings in one or more books provided for that purpose, see that all notices are duly given in accordance with the provisions of these by-laws or as required, be custodian of the corporate records and of the seal of the Corporation and keep a register of the post office address of each stockholder which shall be furnished to the secretary by such stockholder, have general charge of the stock transfer books of the corporation and in general perform all duties incident to the office of secretary and such other duties as from time to time may be assigned to him by the president or by the directors.

8.  TREASURER.

If required by the directors, the treasurer shall give a bond for the faithful discharge of his duties in such sum and with such surety or sureties as the directors shall determine. He shall have charge and custody of and be responsible for all funds and securities of the corporation; receive and give receipts for moneys due and payable to the corporation from any source whatsoever, and deposit all such moneys in the name of the corporation in such banks, trust companies or other depositories as shall be selected in accordance with these by-laws and in general perform all of the duties incident to the office of treasurer and such other duties as from time to time may be assigned to him by the president or by the directors.

On October 26, 1992, the corporation filed with the Department of Labor & Workforce Development, Division of Workers' Compensation (“Division”), an initial application for an executive officer waiver (“EOW”) under AS 23.30.240 and 8 AAC 45.184.  The application sought to waive all rights to statutory workers' compensation benefits for President Marion Beck, Vice President David Beck, and four individuals with the titles Executive Secretary (Tara Schmidt), Executive Treasurer (Thom Peretti), Personal (sic) Director (Donna [sic, Dawna] Spencer), and Operations Director (Eric J. Gier).
  The initial application noted the corporation then employed a total of six employees.
  Filed with the corporation's application for waiver were the Minutes of a Special Meeting of Executive Officers and Incorporators of The Saltry, Inc., which took place on June 6, 1992.
  According to the Minutes, the Board of Directors appointed as “Executive Officers” “the following: Marian Beck-President; Dave Beck-Vice-President; Tara Schmidt-Secretary;  Eric Gier – Operations;  Donna Spencer – Personal (sic, Personnel) Director, and Thom Peretti – Treasure (sic, Treasurer).”  After their appointment to these positions, those present addressed the issue of worker’s compensation insurance:

The corporation’s insurance carrier, Pate Insurance Agency, Inc., indicated that there could be a waiver of workers’ compensation coverage for the corporate officers.  It was the opinion of the officers that such coverage was not necessary.  Accordingly, upon motion duly made and seconded, it was

RESOLVED that the corporate officers waived any benefits to which they were entitled under worker’s (sic) compensation coverage.

This being the only matter to come before the meeting, the same was adjourned.

Attached to the Minutes was an unsworn statement signed by all six employees stating:  “Please note that the undersigned executive officers of the SALTRY INC., do hereby waive all rights to statutory workers’ compensation as defined by the State of Alaska.”
  An EOW for all six employees was issued by the Commissioner, Alaska Department of Labor (“Department”), effective October 26, 1992.

On June 1, 1993, the corporation filed its second Petition for Executive Officer Waiver, seeking an EOW for President Marion Beck and Vice-President David Beck, both of Halibut Cove, Alaska; Personel (sic, Personnel) Director Dawna Spencer of Halibut Cove, Alaska; Executive Treasurer Thom Peretti of Juneau, Alaska; Operations Director Eric Gier of Salt Lake City, Utah; Secretary Holly Koons of Homer, Alaska; and a new position, "Entertainment Director," held by Richard Meiners of Las Cruces, New Mexico. 
   This corporate action arose from a Special Meeting of Executive Officers and Incorporators of The Saltry Inc. held on May 19, 1993.  A subject of the meeting was waiver of workers’ compensation insurance coverage.  But for the date of the meeting and the addition or deletion of some employee names, those Minutes were identical to those from the previous year, stating in part "the corporation's insurance carrier, Pate Insurance Agency, Inc., indicated that there could be a waiver of workers’ compensation coverage for the corporate officers... RESOLVED that the corporate officers waived any benefits to which they were entitled under worker’s (sic) compensation coverage. This being the only matter to come before the meeting, the same was adjourned.”
   An EOW for all seven employees, amending the October 26, 1992 Waiver, was issued by the Commissioner on June 1, 1993.

The corporation filed a third application for an EOW on June 23, 1994. 
   The application sought to exclude from workers’ compensation insurance coverage the following employees:  Marion and David Beck, President and Vice President respectively; Dawna Spencer, Personnel Director; Thom Peretti, Treasurer; Holly Koons, Secretary; Richard Meiners, Director of Operations in place of Eric Gier; and adding Karin Emig, Entertainment Director.
  This corporate action arose from the Annual Meeting of the Board of Directors of The Saltry Inc. held on May 24, 1994. The Minutes of that meeting provided in part: "discussion was held on the 1994 Saltry insurance policy and it was voted unanimously to waive workmen's compensation benefits for the 1994 season. All of the seven officers agree and have voted to waive coverage: Marion Beck, David Beck, Thom Peretti, Dawna Spencer, Holly Koons, Richard Meiners, and Karin Emig."
 Another subject for discussion at the annual meeting was the purchase and cleaning of shellfish for the restaurant.  It was agreed that mussels would be purchased uncleaned in order to obtain a lower price, and “[t]he cleaning will be dine (sic) by the corporate officers.”  The meeting closed with comments from the President and Vice-President.
  An EOW for the seven officers, amending the June 1, 1993 Waiver, was issued by the Commissioner on June 23, 1994.
   

 A fourth Petition for Executive Officer Waiver was filed on June 6, 1997, seeking a waiver for  Marion Beck, President; David Beck, Vice President; Thom Peretti, Director of Finances;  Karen Emig, Secretary and Director of Operations; and Richard Meiners, Vice President of Executive Direction. Two new employees came on board in place of Holly Koons and Dawna Spencer:  Daniel Keenan as Director of Entertainment, and David Greene as Director of House Relations.
  This corporate action arose from the Annual Meeting of the Board of Directors, which took place on May 31, 1997.  These employees, titled either directors or officers or both, then proceeded to waive workers’ compensation insurance coverage for themselves: 

Workers Compensation Waiver.  The directors then discussed that a new Waiver of  Workers (sic) Compensation coverage needed to be prepared and submitted to the State of Alaska. It was the opinion of the officers that such coverage was not necessary and accordingly, upon motion duly made and seconded it was: RESOLVED that the corporate officers waived any benefits to which they were entitled under workers’ compensation coverage.

The election of directors and officers, waiver of workers’ compensation coverage, and ratification of past acts were the only actions taken by the Board at this annual meeting.  The Department again issued an EOW for these seven employees, amending the EOW issued June 23, 1994, on June 6, 1997.
 

On July 22, 1998, The Saltry, Inc. filed its fifth Petition for Executive Officer Waiver.
  This corporate action arose from the Annual Meeting of Shareholders of The Saltry, Inc., which took place on May 1, 1998.  President Marian Beck and Vice President David Beck were in attendance.  The President conducted the meeting.  Nominated and elected as “Directors” of the corporation were Marian Beck, David Beck, Thomas Peretti, Richard Meiners, Daniel Keenan, and Pauline Goldfinger.
  On the petition for waiver Marian Beck was identified as President; David Beck was identified as Vice President, and the others were titled  “Director of Entertainment,” “Operations Director,”  “Director of Personel (sic),” and “Secretary.”
  The Division responded to the application indicating Waivers were allowed only for officers of a corporation, or a corporate employee specifically designated an executive officer in the Bylaws.  The Division noted the Bylaws provided only for a President, Vice President, Secretary and Treasurer, and did not provide either a title or description of duties for a “Director of Entertainment,” “Director of Personel (sic)” or “Operations Director.”
  It further noted that without corporate minutes showing the election of officers, and without Bylaws stating the director positions noted were officer positions, no action would be taken on the petition.

In response the corporation forwarded to the Division its “Minutes of Annual Meeting of Board of Directors of The Saltry, Inc.,” also dated May 1, 1998.
  The Minutes of that meeting provided:


Development of Additional Officer Positions. The directors discussed the development of new officer positions for the corporation needed to carry out the purposes of the corporation. As set forth in the Bylaws of The Saltry, Inc., under Article IV-  Officers, the directors of the corporation may elect or appoint such other officers and assistant officers as may be deemed necessary.  The directors discussed the fact that the Treasurer of the corporation has also the responsibility of ensuring the smooth day to day operation of the restaurant and therefore the officer position of Operations Director should be added to the Officers.  The directors then discussed the fact that it was necessary to ensure that any wedding party groups, anniversary party groups or other special parties were given special attention and that an officer position was needed to cover just these special needs, and therefore the officer position of Director of Entertainment should be added to the Officers.   Lastly, the directors discussed the fact that it was necessary for someone to coordinate the hiring and management of dishwashers, bartenders and wait staff and therefore the officer position of Director of Personnel should be added to the Officers.  There being no further discussion the directors proceeded to vote on these three new officer positions. All of the Directors present at the meeting having voted and the vote having been counted, the President announced that The Saltry, Inc., had deemed it necessary to add the officer positions of Operations Director, Director of Entertainment and Director of Personnel to the Officer positions set forth in the Bylaws of The Saltry , Inc. 


Nomination and Election of Officers. The President called for the nomination of officers of the corporation. The following persons were nominated: Marion T. Beck was nominated as President, David T. Beck was nominated as Vice President, Richard W. Meiners was nominated as Secretary, Thomas Peretti was nominated as Operations Director and Treasurer, Daniel Keenan was nominated as Director of Entertainment, and Pauline J. Goldfinger was nominated as Director of Personnel. No further nominations were made and the nominations were closed. The Directors proceeded to vote on the nominees. All of the Directors present at the meeting having voted and the vote having been counted, the President announced that the aforesaid nominees have been duly elected to their respective offices.


                                              ***


Workers (sic) Compensation Waiver . The Directors then discussed that a new Waiver of Workers (sic) Compensation coverage needed to be prepared and submitted to the State of Alaska. It was the opinion of the officers that such coverage was not necessary and accordingly, upon motion duly made and seconded it was:


RESOLVED that the corporate officers waived any benefits to which they were entitled under workers’ compensation coverage.

An EOW for the six individuals for whom the waiver was sought was issued by the Commissioner on August 3, 1998.

The Corporation filed its sixth Petition for an EOW, for the 1999 season, on June 15, 1999, seeking to waive workers’ compensation insurance for eight of its ten seasonal employees.
  All directors and officers from the previous season remained the same, with the substitution of Marie Wolfe for Pauline Goldfinger as Director of Personnel, and the addition of Ben Tillotson and Katie Bennett as Co-Community Relations Directors.
  The Minutes of the Annual Meeting of the Board of Directors of The Saltry were filed with the application. These Minutes mirrored those from 1998, with the addition of the following:

Development of Additional Officer Positions…Lastly, the directors discussed that there was a need for a (sic) someone to act as a liaison with the charter office, the Halibut Cove community, and the restaurant, and therefore the officer position of Community Relations Director should be added to the officers…

Nomination and Election of Officers…Ben Tillotson and Katie Bennett were nominated as Co-Community Relations Directors…the vote having been counted, the President announced that the aforesaid nominees have been duly elected to their respective offices.

The Minutes then repeated the language from the previous years’ Minutes, noting the corporate 

officers voted to waive any benefits to which they would otherwise be entitled under the state

workers’ compensation system.
 An EOW for all eight individuals was issued by the Commissioner on June 24, 1999.

The corporation filed similar petitions for Executive Officer Waivers, including Minutes from Annual Board Meetings in 2000 (where 8 of 10 employees were designated “executive officers”),
 2001 (when 7 of 10 employees were titled “executive officers”),
 2002 (at which 8 employees were denoted “executive officers”),
 2003 (where 7 employees were designated “executive officers”),
  and 2004 (with 7 employees noted as “executive officers”).
  In each of these years, Marian T. Beck and David T. Beck remained President and Vice President, respectively.  There were some changes in personnel for some of the director positions, but no new director or officer positions were created during those years.  Executive Officer Waivers were issued for all personnel for which the corporation applied during each period.
  

In June 2005, the corporation petitioned for its twelfth EOW in fourteen years, seeking waivers for Marian and David Beck as President and Vice-President, respectively; for Kori Wanner, Treasurer; Tony Stanfill, “Director of Entertainment;” Colby Kincaid, “Director of Personnel;”  Jessie Matthews, “Director of Safety/Community Relations;” and Alana Branson, “Secretary/Wildlife Wrangler.”  It filed with its petition the Minutes of the June 15, 2005, Annual Meeting of the Board of Directors, reflecting the nomination and election of these individuals to their respective positions, ratifying past acts, and waiving workers’ compensation insurance coverage. An EOW was issued for those seven individuals on June 23, 2005.

In its 2006 petition for an EOW, the corporation sought to waive coverage for eight employees.  Again, the Becks remained President and Vice President.  No new director or officer positions were created, although some job titles were combined, such as Operations and Wildlife Wrangler, and new personnel were named to fill the positions.
  The EOW request was issued on June 26, 2006, though in a note to the file a Division technician noted:  “Some of these ‘officer titles’ are getting a little strange! I think we need to see a copy of their Bylaws stating these positions are in fact ‘officer titles as specified in the corporate bylaws.’”

The corporation filed its fourteenth  petition for an executive officer waiver for eight employees for the 2007 season.
  As in all prior years, Marian and David Beck remained President and Vice President, respectively.  New employees were named to fill the positions of secretary, treasurer, and directors of entertainment, operations and personnel, and two new individuals, Jean Murphy and Billy Jager, were elected “Co-Directors of Safety.”  The corporation filed a copy of the Minutes of its Annual Meeting of the Board of Directors with its petition.
  As in all previous Minutes, the subjects discussed at the annual meeting were election of new directors and waiver of workers’ compensation coverage.
  An EOW was again issued for these eight employees on June 19, 2007.

On May 27, 2008, the corporation was notified that of the eight “executive officers” for whom an EOW was in effect, only two officers, Marian and David Beck, had been reported to and appeared in the records of the Alaska Division of Corporations as officers of the corporation.
  The Division instructed the corporation to correct the discrepancies by filing a petition for an amended EOW with the required supporting documentation; a Notice of Change in Officers, Directors or Shareholders, Form 08-636; a copy of the pages of the minutes of the corporate meeting reflecting election or appointment of the designated individuals as corporate executive officers; a written request asking for removal of previous officers; and a sworn statement from the officers waiving Workers’ Compensation insurance coverage.  

The corporation filed a Petition to Amend Executive Officer Waiver on June 29, 2008,
 seeking to delete from the previous EOW five of the eight officers listed (Tony Stanfill, Jr., Jessie Matthews, Jean Murphy, Steven Obendorf, and Billy Jager) and for issuance of an EOW for the following eight employees:  Marian Beck, President; David Beck, Vice President; Adrian Diday, Director of Safety; Chelsea Smith, Director of Public Relations; Julia Stutzer, Director of Personnel; Heidi Helling, Secretary; and Alana Branson, Treasurer/Operations.
  Accompanying the amended petition was a copy of the “Minutes of Annual Meeting of Board of Directors of The Saltry, Inc.,” dated June 19, 2008, nominating and electing the proffered individuals as directors of the corporation.
 These minutes, as in prior minutes from annual meetings of the board of directors, addressed only three subjects:  nomination and election of new directors or officers, ratification of past acts, and waiver of workers’ compensation insurance coverage.
  On June 30, 2008, the petition was denied for failure to include several supporting documents, including the pages of the minutes of a meeting reflecting “the election of …corporate executive officers.”
  In response, the corporation produced a second set of “Minutes of Annual Meeting of Board of Directors of The Saltry, Inc.,” dated June 29, 2008, identical to those from the June 19, 2008 meeting, but for the addition of “Assistant Vice President” to the directors’ job titles, and adding the following language:

Development of Additional Officer Positions. The directors discussed the development of new officer positions for the corporation needed to carry out the purposes of the corporation. As set forth in the Bylaws of The Saltry, Inc., under Article IV- Officers, the directors of the corporation may elect or appoint such other officers and assistant officers as may be deemed necessary. The directors discussed the fact that because of the location of the business and its distance from emergency services, that an officer position of Assistant Vice President who would be in charge of safety issues needs to be added to the Officers listed and authorized in the Bylaws of The Saltry Inc. The directors discussed that it was necessary to ensure that advertising, the coordination of special parties and the concerns of local residents were addressed, and that an officer position of Assistant Vice President who would be in charge of public relations needs to be added to the Officers listed and authorized in the Bylaws of The Saltry Inc. The directors discussed the fact that it was necessary for someone to coordinate the hiring and management of dishwashers, bartenders and wait staff and therefore the Officer position of Assistant Vice President would be in charge of personnel needs to be added to the Officers listed and authorized in the Bylaws of The Saltry, Inc. 

The directors discussed that these three (3) Assistant Vice President officer positions would be responsible for the corporation's affairs generally, they would have a close connection to the board of directors and other officers, and they would be specifically designated as executive officers of The Saltry, Inc.  (Emphasis added).

The Minutes then reflect a vote by the directors, now also titled assistant vice presidents, that workers’ compensation coverage was not necessary.
  On June 29, 2008, President Beck also completed and signed the Division of Corporations Form 08-636, “Notice of Change, Officers, Directors or Shareholders,” amending the officer listing it filed on January 1, 2002, which contained only the names of Marian T. Beck as President, Treasurer and Director; David T. Beck, Vice-President; and Tracey Tillion, Secretary;
 to Marian T. Beck, President; David T. Beck, Vice-President; Chelsea Smith, Assistant Vice-President/Director; Julia Stutzer, Assistant Vice-President/Director; Adrian Diday, Assistant Vice President/Director; Heidi Helling, Secretary; and Alana Branson, Treasurer.

On July 9, 2008, the Commissioner, through Program Coordinator Michael Monagle, approved an EOW for President Marian Beck and Vice-President David Beck, but denied an EOW for Chelsea Smith, Julia Stutzer, Adrian Diday, Heidi Helling, and Alana Branson.
 

The Program Coordinator explained:

The corporate minutes of June 29, 2008 clearly indicate the election of the above referenced individuals as officers of the corporation. On its face, the application would seem to satisfy the requirements of Alaska Statutes 23.30.240 (a), and Alaska Regulations 8 AAC 45.184 and 8 AAC 45. 900 (a)(10). However, the corporation has filed 14 amendments to its original executive officer waiver issued on October 26, 1992.  It is highly suspicious that a closely held corporation operating a small restaurant in Halibut Cove would have 45 changes to its executive officers in 16 years. This appears to be an attempt on behalf of the corporation to knowingly misclassify its employees for the purpose of evading full payment of workers’ compensation insurance premiums.  Since the only two names that consistently appear in each of the 14 amendments are the two owners, I am limiting the executive officer waiver to Marian and David Beck.

The EOW for Marian and David Beck was issued on July 8, 2008.  The corporation timely filed a petition appealing the denial of the EOW for the other five employees.  The Program Coordinator answered on July 25, 2008.  At a prehearing conference on December 1, 2008, the parties agreed the matter would be heard on the written record.

The documentary evidence submitted by the Program Coordinator  for consideration by the Board in the instant matter included corporate records filed by The Saltry, Inc. with the State of Alaska Department of Commerce, Community, and Economic Development, Division of Corporations, Business and Professional Licensing.  These included the corporation’s Biennial Reports for two-year periods ending December 31, 1990,  1991, 1993, 1995, 1997, 1999,  2001, 2003, 2005, and 2007;
 and the Articles of  Incorporation of The Saltry, Inc., reflecting its original April 25, 1988 filing date.
  Also filed were copies of all of the corporation’s previous applications for and certificates of executive officer waiver.  A comparison of the corporation’s identification of officers in its numerous petitions for executive officer waivers, with its enumeration of corporate officers in its Biennial Reports, in every reporting period from 1998 through 2007, reflects discrepancies in the officers the corporation reported to the State of Alaska Department of Labor, Division of Workers’ Compensation; and those it reported to the State of Alaska Department of Commerce & Economic Development, Division of Corporations.

In another matter, the Special Investigations Unit of the Division of Workers’ Compensation (formerly the “Fraud Unit”) brought a Petition against The Saltry, Inc. for failure to insure for workers’ compensation insurance.
  The matter was administratively joined with this case for evidentiary purposes on January 28, 2009.  A hearing on that Petition took place on May 5, 2009, at which Marian Beck, President of The Saltry, Inc., testified the corporation’s “executive officers” (with the apparent exception of David Beck, and perhaps Mrs. Beck when she was captaining her boat) act as the restaurant’s cooks, cooks’ helpers, servers and bartenders; they rotate these daily tasks among themselves; they all hire and fire and make their own hours.  Ms. Beck testified these individuals do not do payroll, pay bills, or write checks, which tasks are performed by a CPA through the corporation’s office in Homer, Alaska, during the summer season, and by President Beck during the remaining 9 months of the year.  She testified she is the person responsible for insuring the business; she and her husband, David Beck own 75% of the shares of the corporation, with most of the remaining shares retained by the corporation; and David Beck owns the building in which the restaurant and bar operate, to whom the corporation pays $10,000.00 per season in rent.  A Final Decision & Order in that case was issued on June 2, 2009, in AWCB Decision No. 09-0105 (June 2, 2009).
  The Board panel in that matter concluded, inter alia, The Saltry, Inc. failed to insure for workers’ compensation liability while using employee labor from December 26, 2005 until May 25, 2007.   Notably, the Board panel found Ms. Beck’s testimony evasive, inconsistent and contradictory, and found her lacking in candor before the Board.  We incorporate herein by reference the Findings and Conclusions set forth in AWCB Decision No. 09-0105. 

Petitioner’s Arguments.

Petitioner, The Saltry, Inc., argues it has fully complied with the statutes and regulations for issuance of an Executive Officer Waiver for all seven of the individuals for whom a waiver was sought in 2008.  The employer contends the Commissioner granted its petitions for executive officer waivers every year prior to 2008, and should do so again; nothing in the Alaska Statutes or Administrative Code limits the number of times a corporation can petition for executive officer waivers; the Program Coordinator overstepped his authority by commenting on the manner in which it does its business; it has been unfairly singled out by the Program Coordinator; the corporate Bylaws permit the Board of Directors to elect or appoint other officer positions deemed necessary, beyond those created in the Bylaws; and the individuals it designated “executive officers” at its June 29, 2009 annual meeting: Alana Branson, Adrian Diday, Chelsea Smith, Heidi Helling and Julia Stutzer,  are “in control of the day to day operation of the restaurant and make decisions in accordance with their official positions.”
   The Employer asks the Board to reverse the decision of the Commissioner, and grant an Executive Officer Waiver for Alana Branson, Adrian Diday, Chelsea Smith, Heidi Helling and Julia Stutzer.

Respondent’s Arguments.

Respondent contends Alana Branson, Adrian Diday, Chelsea Smith, Heidi Helling and Julia Stutzer are not “executive officers” of The Saltry, Inc., as the term is intended under AS 23.30.240, and it is thus not permissible for an EOW to be issued exempting the corporation from providing workers’ compensation insurance for their benefit.  Respondent alleges The Saltry, Inc. has historically misclassified some of its employees as executive officers, there has been considerable discrepancy in the corporation’s reporting to different state agencies concerning its officers over the years, and the duties of the individuals whose waivers were rejected do not constitute those of executive officers under AS 23.30.240, 8 AAC 45.184 and 8 AAC 45.900(a)(10).   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.075 provides, in part: 

Employer’s liability to pay. (a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association duly authorized to transact the business of workers’ compensation insurance in this state, or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for. 

AS 23.30.240 provides in pertinent part:
Officers of corporations…as employees. (a) An executive officer elected or appointed and empowered in accordance with the charter and bylaws of a corporation. . . is an employee of the corporation under this chapter.  However, an executive officer of a corporation may waive coverage under this chapter, subject to the approval of the director. . . .


8 AAC 45.184 provides in relevant part:

Executive officer waivers.  (a)  The executive officer or officers of a duly formed corporation may waive their rights to benefits under the Act, in accordance with 
AS 23.30.240 and this section.


  (b) A person desiring to waive coverage under the Act on the ground he is an executive officer shall petition the commissioner for a waiver.  The petition for waiver must include



(1) proof of incorporation;



(2) a copy of the page of the minutes of the corporate meeting that reflects the petitioner's election or appointment as an executive officer;



(3) a verified statement signed by the petitioner stating an intent to waive coverage under the Act;



(4) the petitioner's name, address, and title; and



(5) a copy of the first page of the articles of incorporation and a copy of the page or pages of the bylaws that state the officers' titles and duties.

  (c) Upon receipt of a completed petition, the commissioner will promptly grant or deny the waiver.  When the commissioner denies a request for a waiver of coverage under this section, the commissioner will promptly mail to the petitioner a statement of reasons supporting denial of coverage.  If the request to waive coverage is denied, the petitioner may petition the board for a hearing to review the reasons for denial.  The petition for review must be submitted to the board within 30 days after the date of the commissioner's denial.  After a hearing, the board will, by means of an order, either affirm or reverse the commissioner's decision. (Emphasis added).

8 AAC 45.900(a)(10)  provides:  

“executive officer” means the president, vice-president, secretary, treasurer, or a corporate employee who is responsible for the corporation’s affairs generally, has a close connection with the board of directors and other officers and who is specifically designated as an executive officer by the articles of incorporation or corporation bylaws; (Emphasis added).

We find The Saltry, Inc. is an Alaska corporation, incorporated and licensed to do business since 1988 as a restaurant and bar in Halibut Cove, Alaska.  We find The Saltry, Inc. is an employer as the term is defined at AS 23.30.395(20).  Under AS 23.30.075, an employer is required to maintain workers’ compensation liability insurance in order to protect its employees from workplace injury.  Often overlooked by employers is the protection from unfettered civil litigation afforded them by the Alaska Workers’ Compensation Act.  Under AS 23.30.240 the executive officers of a duly formed corporation may waive workers’ compensation insurance coverage for themselves.  “Executive officer” is defined by regulation as the president, vice president, secretary, treasurer, or other corporate employee responsible for the corporation’s affairs generally, who has a close connection with the board of directors and other officers of the corporation, and who is specifically designated as an executive officer by the articles of incorporation or corporation bylaws, which set out the officers’ titles and duties.

We find the Articles of Incorporation of The Saltry, Inc. were adopted on April 18, 1988, and have not been amended since inception.  The Articles note the corporation, to be known as The Saltry, Inc., is organized under the provisions of the Alaska Business Corporation Act, 
 for the purpose of operating a restaurant and bar.  We find the Articles of Incorporation do not address the subjects of officers or “executive officers” under AS 23.30.240, 8 AAC 45.184 and 8 AAC 45.900(a)(10).   Rather, officers of The Saltry, Inc., and a description of their official duties, are addressed in the corporate Bylaws, which at “Article IV-Officers,” provide:

           1. NUMBER.

The officers of the corporation shall be a president, a vice-president, a secretary and a treasurer, each of whom shall be elected by the directors. Such other officers and assistant officers as may be deemed necessary may be elected or appointed by the directors…


                                                   ***

5.  PRESIDENT.

The president shall be the principal executive officer of the corporation and, subject to the control of the directors, shall in general supervise and control all of the business and affairs of the corporation. He shall, when present, preside at all meetings of the stockholders and of the directors. He may sign, with a secretary or any other proper officer of the corporation thereunto authorized by the directors, certificates for shares of the corporation, any deeds, mortgages, bonds, contracts, or other instruments which the directors have authorized to be executed, except in cases where the signing and execution thereof shall be expressly delegated by the directors or by these by-laws to some other officer or agent of the corporation, or shall be required by law to be otherwise signed or executed; and in general shall perform all duties incident to the office of president as such other duties as may be prescribed by the directors from time to time.

6.  VICE-PRESIDENT.

In the absence of the president or in event of his death, inability or refusal to act, the vice-president shall perform the duties of the president, and when so acting, shall have all the powers of and be subject to all the restrictions upon the president. The vice president shall perform such other duties as from time to time may be assigned to him by the president or by the directors.

7.   SECRETARY.

The secretary shall keep the minutes of the stockholders’ and other directors’ meetings in one or more books provided for that purpose, see that all notices are duly given in accordance with the provisions of these by-laws or as required, be custodian of the corporate records and of the seal of the Corporation and keep a register of the post office address of each stockholder which shall be furnished to the secretary by such stockholder, have general charge of the stock transfer books of the corporation and in general perform all duties incident to the office of secretary and such other duties as from time to time may be assigned to him by the president or by the directors.

8.  TREASURER.

If required by the directors, the treasurer shall give a bond for the faithful discharge of his duties in such sum and with such surety or sureties as the directors shall determine. He shall have charge and custody of and be responsible for all funds and securities of the corporation; receive and give receipts for moneys due and payable to the corporation from any source whatsoever, and deposit all such moneys in the name of the corporation in such banks, trust companies or other depositories as shall be selected in accordance with these by-laws and in general perform all of the duties incident to the office of treasurer and such other duties as from time to time may be assigned to him by the president or by the directors.
 (Emphasis added).

We find the Saltry’s Bylaws designate only its President as an “executive officer.”  We further find the Bylaws authorize only the President to supervise and control the business affairs of the corporation generally.  Because the Vice President is charged with the duties of the President in the event of the President’s death or inability or refusal to act, we find the Vice President thereby supervises and controls the affairs of the corporation generally, and is similarly an “executive officer” of the corporation as intended under AS 23.30.240, 8 AAC 45.184 and 
8 AAC 45.900(a)(10).  

While the Bylaws permit the corporation’s Board of Directors to elect or appoint such other officers and assistant officers as it may deem necessary, we find neither the Articles of Incorporation or the Bylaws state with specificity the titles, or describe with precision the duties any other officers would perform, as 8 AAC 45.184 requires for executive officers.  We further find nothing in the Articles of Incorporation or Bylaws permit any officers or employees, other than the President and Vice President, to conduct the affairs of the corporation generally.  

We find from the corporate minutes, The Saltry, Inc. held its Annual Meeting of its Board of Directors on June 19, 2008, at which Marian T. Beck and David T. Beck were nominated and elected President and Vice-President of The Saltry, Inc., respectively.  We find Alana Branson was nominated and elected Treasurer/Operations Director; Adrian Diday was nominated and elected Director of Safety; Chelsea Smith was nominated and elected Director of Public Relations; Heidi Helling was nominated and elected Secretary; and Julia Stutzer was nominated and elected Director of Personnel.
  We find the corporation’s 2008 EOW request was rejected, in part, because the minutes reflected the election of these individuals as directors, not officers, and because they had never been reported as officers in the Biennial Reports the corporation regularly filed with the state Division of Corporations.
  

We find that in response to rejection of its petition for an EOW, the corporation produced a second set of “Minutes of Annual Meeting of Board of Directors of The Saltry, Inc.,” dated June 29, 2008, identical to those from the June 19, 2008 meeting, but with addition of the following language:

Development of Additional Officer Positions. The directors discussed the development of new officer positions for the corporation needed to carry out the purposes of the corporation. As set forth in the Bylaws of The Saltry, Inc., under Article IV- Officers, the directors of the corporation may elect or appoint such other officers and assistant officers as may be deemed necessary. The directors discussed the fact that because of the location of the business and its distance from emergency services, that an officer position of Assistant Vice President who would be in charge of safety issues needs to be added to the Officers listed and authorized in the Bylaws of The Saltry Inc. The directors discussed that it was necessary to ensure that advertising, the coordination of special parties and the concerns of local residents were dressed, and that an officer position of Assistant Vice President who would be in charge of public relations needs to be added to the Officers listed and authorized in the Bylaws of The Saltry Inc. The directors discussed the fact that it was necessary for someone to coordinate the hiring and management of dishwashers, bartenders and wait staff and therefore the Officer position of Assistant Vice President would be in charge of personnel needs to be added to the Officers listed and authorized in the Bylaws of The Saltry, Inc. 

The directors discussed that these three (3) Assistant Vice President officer positions would be responsible for the corporation's affairs generally, they would have a close connection to the board of directors and other officers, and they would be specifically designated as executive officers of The Saltry, Inc.  (Emphasis added).


Nomination and Election of Officers.  The President called for the nomination of officers of the corporation.  The following persons were nominated:  Marian T. Beck was nominated as president, David T. Beck was nominated as Vice President, Alana Branson was nominated as Treasurer, Adrian Diday was nominated as Assistant Vice President, in charge of safety, Chelsea Smith was nominated as Assistant Vice President, in charge of public relations, Heidi Helling was nominated as Secretary, and Julia Stutzer was nominated as Assistant Vice President, in charge of personnel.  The Directors proceeded to vote on the nominees.  All of the Directors present at the meeting having voted and the vote having been counted, the President announced that the aforesaid nominees have been duly elected to their respective offices.



***


Workers (sic, Workers’) Compensation Waiver.  The Directors then discussed that a new Waiver of Workers Compensation coverage needed to be prepared and submitted to the State of Alaska.  It was also discussed that the new officer positions of Assistant Vice President were executive officers of The Saltry, Inc., it was the opinion of the officers that such coverage was not necessary and accordingly, upon motion duly made, seconded and carried, it was RESOLVED that the corporate officers waived any benefits to which they were entitled under workers (sic, workers’) compensation coverage.
  

From the Minutes of the corporation’s June 29, 2008 meeting, we find the employer created three Assistant Vice President positions.  We find it created the position of Assistant Vice President in charge of safety issues, given the restaurant’s distance from emergency services, and elected Adrian Diday to the position.  To address the issues of advertising, special parties and the concerns of local residents, we find the corporation created the position of Assistant Vice President in charge of public relations, electing Chelsea Smith to the office.  We find the position of Assistant Vice President in charge of personnel was created to coordinate the hiring and management of dishwashers, bartenders and wait staff, and Julia Stutzer was elected to the position.  We find Heidi Helling was elected Secretary, and Alana Branson, Treasurer of The Saltry, Inc. at the June 29, 2008 annual meeting. 

We find while the corporation’s Bylaws allow the directors to create additional officers beyond President, Vice President, Secretary and Treasurer, it does not, nor can it, determine who are “executive officers” under the Alaska Workers’ Compensation Act. The determination whether the duties conferred on a corporate officer meet the requirements of an executive officer under 
AS 23.30.240 are within the province of the Commissioner of Labor, based on the specific facts in each case.  An “executive officer” is not created by simply assigning a title, or tacking the adjective “executive” before the word “officer” in the corporate minutes.  

For a corporate officer to be an “executive officer” under AS 23.30.240, 8 AAC 45.184 and 8 AAC 900(a)(10), the employee must be “responsible for the corporation’s affairs generally…and [be] specifically designated as an executive officer by the articles of incorporation or corporation bylaws.”
  The term “generally” is defined as “widely…extensively…in most instances…not specifically;”
 “[f]or the most part…[a]s a rule;”
 and “with regard to an overall picture.”
  We find a corporate officer whose defined duties pertain solely to safety, or one exclusively charged with hiring and firing personnel, or an employee charged with handling the corporation’s public relations, are not individuals responsible for the affairs of the corporation “generally,” but rather are persons responsible only for the limited duties assigned to their specific office.  

We find the fact that the Assistant Vice Presidents, Secretary and Treasurer are given flexibility to decide among themselves each day who among them will act as cooks, cooks helpers, servers and bartenders, does not bestow upon them “responsib[ility] for the affairs of the corporation generally,” a prerequisite to recognition as “executive officer.”   That these employees are not responsible for and do not handle payroll, pay bills, write checks or purchase insurance for the corporation, further militates against their recognition as executive officers under AS 23.30.240.
  

We find, by a preponderance of the evidence, neither Adrian Diday, Assistant VP in charge of safety; Chelsea Smith, Assistant VP in charge of public relations; nor Julia Stutzer, Assistant VP in charge of personnel, while arguably “officers” of the corporation, are not “executive officers” under AS 23.30.240, 8 AAC 45.184 and 8 AAC 45.900(a)(10), for whom the corporation may waive its responsibility to insure for worker’s compensation liability. 
   We conclude the Commissioner did not err in denying The Saltry, Inc. an EOW for Adrian Diday, Chelsea Smith and Julia Stutzer.

We further find the Bylaws set out with clarity and specificity the duties of the Secretary and Treasurer of the corporation as follows:

7.   SECRETARY.

The secretary shall keep the minutes of the stockholders’ and other directors’ meetings in one or more books provided for that purpose, see that all notices are duly given in accordance with the provisions of these by-laws or as required, be custodian of the corporate records and of the seal of the Corporation and keep a register of the post office address of each stockholder which shall be furnished to the secretary by such stockholder, have general charge of the stock transfer books of the corporation and in general perform all duties incident to the office of secretary and such other duties as from time to time may be assigned to him by the president or by the directors.

8.  TREASURER.

If required by the directors, the treasurer shall give a bond for the faithful discharge of his duties in such sum and with such surety or sureties as the directors shall determine. He shall have charge and custody of and be responsible for all funds and securities of the corporation; receive and give receipts for moneys due and payable to the corporation from any source whatsoever, and deposit all such moneys in the name of the corporation in such banks, trust companies or other depositories as shall be selected in accordance with these by-laws and in general perform all of the duties incident to the office of treasurer and such other duties as from time to time may be assigned to him by the president or by the directors.
 (Emphasis added).

We find the duties assigned in the Bylaws to the Secretary and Treasurer of the corporation are specific to those offices.  We find the Secretary is charged with keeping the minutes of stockholder and director meetings, providing necessary notices, holding the corporate seal, books and records, and maintaining stockholder addresses.  We find, according to the Bylaws, the Secretary performs only those duties “incident to the office of secretary,” or as otherwise instructed by the president or by the directors, and is not in charge of the affairs of the corporation generally.  We find, by a preponderance of the evidence, the Secretary is not an “executive officer” exempt from workers’ compensation coverage under AS 23.30.240, 8 AAC 45.184 and 8 AAC 45.900(a)(10).  We conclude the Commissioner did not err in denying The Saltry, Inc. an EOW for Heidi Helling.

We find the Treasurer is responsible for giving and receiving receipts for moneys due and payable to the corporation, and for depositing all such moneys in banks, trust companies or other depositories.  We find the Treasurer performs only those duties “incident to the office of treasurer,” or as otherwise instructed by the president or by the directors, and is not in charge of the affairs of the corporation generally.  We find, by a preponderance of the evidence, the Treasurer is not an “executive officer” exempt from workers’ compensation coverage under AS 23.30.240, 8 AAC 45.184 and 8 AAC 45.900(a)(10).  We conclude the Commissioner did not err in denying The Saltry, Inc. an EOW for Alana Branson.

ORDER

1.  The decision of the Commissioner denying Petitioner’s Petition for Executive Officer Waiver for Assistant Vice President in charge of safety Adrian Diday, Assistant Vice President in charge of public relations Chelsea Smith, Assistant Vice President in charge of Personnel Julia Stutzer, Secretary Heidi Helling, and Treasurer Alana Branson, is AFFIRMED.

2.  Petitioner’s appeal of the Commissioner’s July 9, 2008, denial of executive officer waivers for Adrian Diday, Chelsea Smith, Julia Stutzer, Heidi Helling and Alana Branson is denied and dismissed.

Dated at Anchorage, Alaska, this ___ day of June, 2009.


                                      ALASKA WORKERS' COMPENSATION BOARD






Linda M. Cerro, Designated Chairperson






Patricia Vollendorf, Member






Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final  is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of THE SALTRY, INC., employer/petitioner; v. STATE OF ALASKA, respondent ; Case No. 700002869; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this ___ day of June, 2009.



__________________________________








Jessica Sparks, Clerk
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� We further find the testimony of Ms. Beck concerning the duties of these employees inconsistent with the corporate minutes creating the assistant vice president positions.  According to the June 29, 2008, corporate meeting minutes, the Assistant VP in charge of personnel is in charge of hiring and managing staff.  Ms. Beck, however, testified in AWCB Case No. 700002306 all of the “executive officers” hire and fire.  We find, as alleged by the Program Coordinator, there exists considerable discrepancy between the corporation’s reporting the identities of its corporate officers to the Department of Labor & Workforce Development, Division of Workers’ Compensation, and its reporting to the Department of Commerce, Division of Corporations.  We find further discrepancies between the corporation’s reporting of its employees to the Division of Workers’ Compensation and its reporting to the Division of Employment Security.  We find from the multitude of discrepancies, The Saltry, Inc., through its representatives, lacks credibility before the Board.


� We find no substantive merit in Petitioner’s argument it has in the past been issued executive officer waivers for employees performing duties similar to those assigned to Adrian Diday, Chelsea Smith, Julia Stutzer, Heidi Helling and Alana Branson in 2008, so should be issued an EOW for these employees now.  We base our decision here on the facts presented for adjudication of Petitioner’s 2008 application for an EOW.  We further find no evidence to support Petitioner’s claim it has been unfairly singled out, or the Program Coordinator overstepped his authority.


� By-Laws, The Saltry, Inc. at 8-9.
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