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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BRIAN L. BENSTON, 

                                          Employee, 

                                                     Claimant,

v.

MARSHCREEK, LLC.,

                                          Employer,

and

ZURICH AMERICAN INSURANCE CO.,

NOVAPRO RISK SOLUTIONS, LP.,

                                          Insurers,

                                                    Defendants.
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)
	        DECISION AND ORDER

        ON REMAND

        AWCB Case No.  200602031; 200614631
        AWCB Decision No.  09-0108
        Filed with AWCB Juneau, Alaska

        on June 10, 2009

	
	)
	


After review of the board’s prior decision in this case,
 by decision dated March 13, 2009, the Alaska Workers’ Compensation Appeals Commission (Commission) remanded this matter for additional findings of fact and conclusions of law.
  The panel invited additional evidence or briefing on the remand.  The parties requested delay to permit an attempt at mediation.  After being advised by the parties that the matter had not been resolved through mediation or negotiation, the panel closed the record on remand on May 27, 2009.
  The panel heard the Commission’s remand on the written record, sitting as a quorum of two under AS 23.30.005(f).
 

ISSUES

(1) Shall the board modify its Findings of Fact and Conclusions of law in light of the Commission’s ruling that it was error to admit the testimony of Engineer Champagne about blood spatter patterns, concluded by the Commission to be beyond the witness’ expertise?

(2) Are the employee’s claims barred under AS 23.30.120(a)(4) and AS 23.30.235(1), after elimination or proper weighting of erroneously-admitted expert evidence, on remand for completion of analysis under those sections?


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.   REVISED SUMMARY OF THE EVIDENCE TO EXCLUDE ERRONEOUSLY ADMITTED       EVIDENCE OF ENGINEER CHAMPAGNE 

While noting that the board “did not err in admitting Engineer Champagne’s testimony as ‘expert’ as to how the glass in the door shattered,”
 the Commission ruled that the board’s decision “to admit his testimony as expert opinion on what could be understood from the pattern of blood spatter in the photographs was error,”
 and reversed the board’s decision to allow Engineer Champagne to testify as an expert on interpretation of blood spatter from photographs.
  The logical implication of these rulings is that Engineer Champagne’s opinions that are based on blood spatter evidence are not admissible and must be disregarded by the board panel, while the remainder of his opinions remain admissible, to be taken into consideration.  The Commission remanded for further proceedings “on the present record,”
 and neither party sought additional opportunity to otherwise modify the record regarding Engineer Champagne’s testimony.

Based on the Commission’s rulings, the following are deleted from the board’s Summary of Evidence section of its prior decision in this case:

     At page 81, delete the following phrase: “: (1) the injury to the employee’s forearm causing arterial laceration “occurred while the hand, wrist and forearm were rotated clockwise and facing generally up toward the ceiling,” and (2)”;

     At page 81, delete the following phrase: “while the right arm was held up and out and away from the body”;

     At page 82, delete the following sentence and corresponding footnote: “Engineer Champagne testified that the presence of more blood on the glass fragments remaining in the door frame of the upper window, as well as the blood spatter along the door frame of the upper window, as compared with the evidence of blood on the lower window, suggested that the laceration event occurred as the employee’s arm perforated the upper window.685”;

     At page 82, delete the following sentence and corresponding footnote: “On cross-examination regarding the blood spatter patterns, Engineer Champagne admitted that it was possible that the blood spatter pattern on the door frame could have occurred as the employee withdrew his arm from the shattered window.689”; 

     At page 83, change the following phrase, “large glass fragments, absence of footprints, and blood spatter patterns that appeared undisturbed” to read, “large glass fragments that appeared undisturbed, and absence of footprints”; 

     At page 112, delete the following phrase: “blood spatter and”

II.   RE-WEIGHING OF EVIDENCE AND RE-ANALYSIS UNDER AS 23.30.235(1), WITH

      EXCLUSION OF THE ERRONEOUSLY ADMITTED EVIDENCE OF ENGINEER CHAMPAGNE

A. Scope of Remand on defense under AS 23.30.235(1)
Having thus revised our Summary of the Evidence, we next turned to the Commission’s mandate to more completely analyze the bar to compensability for the laceration injury under
AS 23.30.120(a)(4) and AS 23.30.235(1), while also revising our findings and conclusions in light of the exclusion of Engineer Champagne’s testimony regarding the blood spatter patterns.   We find that we must revise our findings and conclusions in this regard, in light of the revised evidence based on the Commission’s ruling, and on the Commission’s mandate, which included the following:

“The board must decide if the employer proved, by a preponderance of the evidence, that the injured employee

(1) had a willful intent to injure or kill, demonstrated by

(a) premeditation and malice or

(b) an impulsive conduct that is so serious and so likely to result in injury that willfulness must be imputed to it;

(2) did an act that reasonably could be expected to cause injury to himself or another, and

(3) the employee’s injury was a proximate result of that act”

Elsewhere the Commission noted that “once the employer produces substantial evidence of the existence of such intent, as the board found was the case here, the negative presumption (of the lack of intent) has no further role.”
  

The Commission pointed out that the bar under AS 23.30.120(a)(4) is a negative presumption, for which the employer bears the burden of production of substantial evidence sufficient to overcome the negative presumption, to which the employee must then respond.  We therefore modify our earlier decision to delete section II.B of our earlier decision, from pages 110 to 113, replacing it with new sections II.B and II.C that follow, containing additional findings of fact, and conclusions of law related to those findings.  

B.  The employee’s claim related to the laceration injury is not barred by AS 23.30.235(1)

The Alaska Supreme Court in the case of Parris-Eastlake v. State, Dep’t of Law,
 demonstrated how the negative presumptions of AS 23.30.120 and the compensability bar of AS 23.235 work together.  Paraphrasing from that case, with substitution of the negative presumption language relating to an employee’s wilful intent to kill or injure self or another, the controlling law may be summarized as follows:

“Alaska Statute 23.30.120(a)[(4)] requires that the board presume that the claimed injury was not [‘occasioned by the wilful intention of the injured employee to injure or kill self or another’].  If substantial evidence rebuts this presumption, the board turns to AS 23.30.235, which provides: ‘Compensation under this chapter may not be allowed for an injury [(1) proximately caused by the employee’s wilful intent to injury or kill any person]’ . . . .

The employer bears the initial burden of disproving the negative, by adducing substantial evidence tending to prove that the claimed injury was the result of the employee’s intent to injure or kill himself or another person.  Once the employer meets this burden of production with substantial evidence, the burden shifts to the employee to rebut the employer’s evidence on the affirmative defense.  If the employee has successfully adduced substantial evidence tending to rebut the employer’s affirmative defense, then the employer bears the ultimate burden of persuasion on the affirmative defense.
 

The Commission instructs that the defense under AS 23.30.120(a)(4) and AS 23.30.235(1)
 involves three subsidiary questions.
  We apply the familiar analysis to each of the three subsidiary questions, keeping in mind that the employer must bear the initial burden of coming forward (the “burden of production”), and then in response the employee must adduce evidence tending to disprove the proposition once successfully raised by the employer.  At each of these two preliminary stages, the evidence is viewed without weighing credibility or comparison to other evidence, in determining whether substantial evidence in the record supports the party’s position.  At the third stage, the presumption falls away and the employer bears the ultimate burden of persuasion on the affirmative defense, as stated by the Supreme Court in Gonzales
 and by the Commission in McHoes.
   

1.  Wilful intent to injure or kill

a.  Premeditation and malice
Viewed in isolation, without weighing credibility, the Board finds that the employer has adduced substantial evidence tending to support the finding that the employee struck the panes of glass in the door, and that he did so with intent to harm Nels Wilson, with premeditation and malice.   Robert Wilson testified about pre-incident comments by the employee that Nels Wilson “needs his ass kicked.”  There was testimony by Nels Wilson and Robert Wilson that the employee appeared angry and, to Robert Wilson, ‘fired up’, immediately prior to the laceration event.  The employee admitted that he “was upset, was very angry” at Nels Wilson’s exclusion of himself and Robert Wilson from the kitchen, a common use area for all guests of the Tides Inn.  This testimony was echoed by Nels Wilson and Todd Johnson, who gave testimony consistent with the employee angrily “punching” the window while Nels Wilson stood on the other side of the door.  The Board finds, taken in isolation and without weighing credibility, this testimony is substantial evidence that supports a conclusion that the employee acted with wilful intent to injure or kill another when his arm was lacerated.
 

In response to this, the employee adduced the testimony of the employee himself, who testified he was following Nels Wilson into the kitchen, expressing anger without ever having the intent to hurt Nels Wilson,
 when Nels Wilson suddenly turned and then glass shattered and the employee’s arm was lacerated.  Dan Roberts testified that, when he investigated the episode, he was not told by either Brian Benston, Danny Wilson, or VPSO Nemeth that there had been any punching of the window; Roberts testified that he was told by Brian Benston that the door was slammed on his arm.  Roberts testified that if “punching” had been mentioned, he would have mentioned it in his August 11, 2006 report of the incident.  Similarly, Dr. McCall testified that she was told by Brian Benston that the door was slammed on his arm, when she took a history at the PAMC Emergency Department.  VPSO Nemeth, if he formed a belief based on interview of witnesses that the employee had punched the window with assaultive intent, did not provide the parties or the board with contemporaneous documents to that effect, and did not bring criminal assault charges against the employee, or property damage charges for the damage to the Tides Inn.  The employee also adduced the testimony of Engineer Champagne, who opined that the physical evidence supported the conclusion that the window of the door broke on the employee’s arm as it was slammed shut by Nels Wilson, carrying large pieces of glass into the dining room portion of the cafeteria building.
 

This evidence, again viewed in isolation without weighing the comparative credibility or probative value, we conclude is sufficient to rebut the employer’s evidence, and tends to establish that the employee did not punch the window of the door, and therefore did not act either with premeditation and malice at the time of the laceration event.   This evidence tends to prove that the laceration event was simply a tragic error of a door being slammed quickly, or the result of an aggressive act by Nels Wilson, with resulting laceration.  And so we proceed to the third step of the analysis on whether the employee acted with premeditation and malice.

As we approach the third step of the analysis, we recognize, as has the Commission in paraphrasing Professor Larson, that “long after a quarrel is over, it is often impossible to determine who really started it.”
  The same may be said as to determining what actually happened during the quarrel.  In this case, not only is there dispute as to who “started” the quarrel, there is sharp dispute between the witnesses as to who was present to observe the laceration and its antecedent events.  Due to their numerous inconsistencies and conflicting testimony, the board panel has come to doubt the veracity of the witnesses who testified with the greatest precision about the mode of injury: Nels Wilson and Todd Johnson.  Each testified that Todd Johnson, Nels Wilson, Lila Johnson, and Sherman Johnson were present, and Priscilla Rysewyk was not.  Lila Johnson admitted to speaking with Priscilla Rysewyk after the event, “that I [Lila] was there and that – she wasn’t there.”
  Priscilla Rysewyk testified that she was not present, stating that she was “glad I wasn’t there to see anything.”

In contrast, both the employee and Robert ‘Danny’ Wilson testified that two women were present, the employee testifying they were the same two he had seen in Nels Wilson’s room earlier in the evening, and later whom he encountered on the beach in a truck (both Priscilla Rysewyk and Lila Johnson had testified to these two earlier events).  The employee and Robert Wilson testified that they did not recall seeing Todd Johnson, nor Sherman Johnson, and that Todd Johnson admitted to the employee during a later telephone conversation that he was in a bathroom when the laceration occurred – Todd Johnson later denied making this statement to Benston.  Given the locations that both Todd Johnson and Sherman Johnson were placed by the testimony of others, we find it unlikely that both the employee and Robert ‘Danny’ Wilson would have failed to perceive them if they had truly been in the cafeteria building. 

So there was substantial difference in testimony as to who was physically present to view the laceration event and its antecedent events.  We found most credible the testimony of the employee and Danny Wilson as to who was physically present at the time of the laceration, and given the dispute as to who was present, substantial doubt was raised about the veracity of the testimony of Nels Wilson, Todd Johnson, and Lila Johnson.

The board panel found the employee, of all the witnesses, the most credible as to the events leading up to the laceration event.  The employee’s case is weakened, however, by his testimony that he did not recall precisely how his arm came in contact with glass from the door.  The conflicts at various points in testimony between Nels Wilson, Lila Johnson, Robert ‘Danny’ Wilson, Brian Benston, Officer Nemeth, Paul Haase, Paul Gunderson, and Todd Johnson, coupled with the admitted inebriation of Robert ‘Danny’ Wilson, raises significant doubt in our mind as to whether there was a fight at all in this case, in the conventional sense of a blow or blows with fists.  The evidence is inconsistent as to whether there even was a shouting match, although the employee did admit to having a “heated argument” with Nels Wilson.
  

As with our evaluation of the evidence of the allegation of the employee’s intoxication, discussed at length above, we found the employee’s testimony the most credible as to his state of mind at the time of the laceration event.  The employee testified, we found credibly, that his memory became clearer after the administration of morphine ceased in the hospital.
  We found the testimony of the others who admitted being present at the laceration event (Nels Wilson, Lila Johnson, Todd Johnson, and Robert ‘Danny’ Wilson), less probative than the employee’s on the employee’s state of mind.  We find that the testimony of Lila Johnson and Danny Wilson, taken in its entirety, shows that neither was certain that there was a punch at all; Lila Johnson testified that she was not watching and that she turned in response to the sound of breaking glass.  Danny Wilson’s conclusory testimony about what “must have” happened has been discussed at length.  We found the employee’s testimony about lack of recall credible especially in light of the theory presented at hearing of the surprise shutting of the door on the employee’s arm.

Weighing the conflicting testimony, including our assessment of the relative credibility of the different witnesses, as to what precisely occurred in the late hours of August 8, 2006, we find the employee’s testimony of lack of intent to injure, even taking into account its potential to be self-serving, was supported by Engineer Champagne’s testimony, and establishes by a preponderance over the other evidence that the employee did not act with premeditation and malice. 

b.  Serious impulsive conduct

The Commission has ruled that wilful intent to injure or kill another may be proven by evidence of “impulsive conduct that is so serious and so likely to result in injury that wilfulness must be imputed to it.”
  Although we note that the Alaska Supreme Court in Walt’s Sheet Metal v. Debler stated that the defense under AS 23.30.120(a)(1) and AS 23.30.235(1) does not include “reckless” conduct,
 the Commission’s decision is the law of the case, is authoritative, may be based on other legal authority, or may be based on policy reasons that persuasively distinguish  Debler.  We therefore evaluate whether the evidence shows the employee engaged in “impulsive conduct that is so serious and so likely to result in injury that willfulness must be imputed to it.”  As with our analysis of premeditation and malice, we proceed first to assess the evidence the employer has adduced to show impulsive conduct.  Again, the testimony of Nels Wilson and Todd Johnson supports the proposition that the employee “punched” the window of the door, regardless of whether he intended to harm Nels Wilson, and this conduct by itself (without inquiring into the employee’s state of mind) is substantial evidence
 sufficient to demonstrate serious impulsive conduct so likely to result in injury that wilfulness must be imputed.  And so we conclude the employer has adduced substantial evidence to defeat the negative presumption of AS 23.30.120(a)(4).

 Examining the evidence opposing the employer’s, Brian Benston’s testimony at hearing and deposition on this point is less probative than on his state of mind (about which he directly testified).    The employee testified that he was angry at Nels Wilson, engaged in a heated argument, but that he did not yell at Nels Wilson.  We find that this testimony was credible, particularly in light of Lila Johnson’s testimony that she heard no argument preceding the sound of breaking glass.  This is consistent with the employee’s testimony that he, at least, did not shout, and that the breaking of the glass was a surprise event.  The employee testified that Nels Wilson turned away to proceed into the kitchen, that he followed Nels Wilson because “the conversation wasn’t over,” he recalled Nels Wilson turning to face him, the next perception was the window, and the next perception was of his bleeding arm and Nels Wilson stating “you’re going to have to get that fixed” or words to that effect as the employee’s blood sprayed all over both rooms of the cafeteria building.
  

Brian Benston is attributed by two other witnesses as stating that the door was slammed on his outstretched arm: first to Dr. McCall, when she was taking the history in the PAMC Emergency Department, and second when the employee spoke with Dan Roberts.  We conclude this evidence is not hearsay, because each declarant (Brian Benston, Dr. McCall, Dan Roberts) were available for cross-examination, and were in fact cross-examined by all parties.  We find that this evidence of Brian Benston’s statements after the laceration event, soon after the event, is substantial evidence refuting the testimony of other witnesses as to Benston’s punching of the window. 

The testimony of Robert Wilson and Lila Johnson, which we have previously found insufficient to establish intentional or impulsive, seriously dangerous conduct, we conclude was also insufficient to rebut the employer’s other evidence that tended to establish such conduct.  Surveying the entirety of their testimony, we conclude that it was so uncertain on the precise mode of laceration as to not constitute substantial evidence upon which a reasonable person would rely.

We find that the report and testimony of Engineer Champagne, viewing it in isolation to all other evidence, and as limited only to matters within his expertise, tends to support the proposition that no punch was thrown, and therefore tends to refute the testimony of those witnesses who testified that a punch was thrown.  We find Engineer Champagne’s testimony to be substantial evidence sufficient to rebut the employer’s evidence that the employee acted with dangerous impulsiveness to put his arm through the window.

And so we proceed to the third stage, and weigh the evidence.  We start this analysis from the Door Photo, which clearly shows glass in the frame of the door, broken in a radial pattern, with some blood on the glass and frame of the door.
  So, if the employee’s arm went through the plane of the window, how did it?  Was it caused by a defensive raising of the arm against a door being slammed in the employee’s face?  Or was it caused by the employee exerting pressure against a closed or closing door, either by a push or a punch? 

We discount Todd Johnson’s testimony due to his internal inconsistency and the conflicts between his testimony and others, and find most credible the testimony of the employee and Danny Wilson that Todd Johnson was not there to observe the event.  Lila Johnson admitted that she turned in reaction to the sound of breaking glass, and surmised a punching.  The testimony of Lila Johnson that we found most credible was that she recalled no shouting match – although later in her deposition she expressed uncertain recall – but her testimony about turning in response to the breaking glass suggested much less of a buildup to the breaking than other witnesses described (especially Todd Johnson’s description of throwing a sugar dispenser that “got everyone’s attention” and then a slow ‘push of war’ that the employee lost).  We discount Nels Wilson’s testimony for all the conflicts identified in his testimony, which we find was biased.  

We also note that very probative evidence of what each witness perceived is absent from this case: VPSO Nemeth’s notes of his interview of witnesses, based on interviews immediately after the event.  VPSO Nemeth surmised that someone must have thrown away his notes.  The only contemporaneous note by VPSO Nemeth is a single page document, which does not mention punching.
  We have no evidence that the employee was charged with assault or with damaging the property of the Tides Inn.  This, we find, is indirect evidence that no punching had occurred, since if there had been punching, and the witnesses had told VPSO Nemeth of the punching at the time he interviewed them, we find that the employee would very likely have been prosecuted for assault or for property damage. 

We find that the preponderance of the evidence, after weighing comparatively the credibility of the witnesses as we have described, shows that the employee did not punch the windows of the door at the Tides Inn, and therefore we find the preponderance of the evidence does not show that the employee engaged in an impulsive action so seriously at risk of injury that premeditation and malice could be imputed.  Accordingly we find and conclude that the employee’s claim of injury for laceration is not barred under AS 23.30.120(a)(4) and AS 23.30.235(1).


2.  Employee action reasonably expected to cause injury to self or another  

Even though we find lack of requisite intent, we proceed to the second step of analysis under the Commission’s rule, to determine whether the injured employee acted in a way that reasonably could be expected to cause injury to himself or another.
  While there appears to be some logical overlap between the inquiry whether there is conduct “so serious and so likely to result in injury” as to impute willfulness, and the question whether conduct “reasonably could be expected to cause injury,” we think the essential difference is to focus on whether there is evidence of an affirmative act to accompany the employee’s state of mind.  Having found that the preponderance of the evidence shows the employee did not punch the glass, and lacked the requisite intentional or impulsive, seriously dangerous state of mind, we find the preponderance of the evidence does not show that the employee engaged in an affirmative act that reasonably could be expected to cause serious injury, and therefore the second element of the defense under AS 23.30.120(a)(4) and AS 23.30.235(1) is not met, as to the laceration. 

3.  Injury proximately resulting from intentional or impulsive act

The next step of the inquiry is to question whether the employee’s laceration injury was proximately caused by an intentional or dangerously impulsive act of the employee.  We find that the preponderance of the evidence shows that it was not, under the foregoing analysis that there was neither intention nor action by the employee to harm himself or another that was the proximate cause of the laceration injury. 

C.  The employee’s claim related to the re-perfusion injury is not barred by AS 23.30.235(1)

We next turn to the re-perfusion injury,
 to determine whether the employee’s state of mind and action bars compensation for benefits arising out of that injury, noting that the employer has also raised the defense under AS 23.30.235(1) as to the re-perfusion injury.

We find no evidence in the record indicating an intent by the employee to injure or kill another that occurred after the laceration injury, while he was in the care and custody of medical providers, that somehow caused the ultimate disarticulation surgery.  This case is distinguishable from cases where an employee’s wilful or impulsive conduct, subsequent to the accidental injury, caused a worsening of the employee’s condition.
  The evidence shows that the employee was within the care of and cooperated with medical personnel within minutes of the laceration event, continuously until the disarticulation surgery.  We find that, to the extent the re-perfusion injury and subsequent disarticulation surgery may be separated from the original laceration injury, there is no defense under AS 23.30.235 for the disability and need for medical treatment caused by the re-perfusion injury.
ORDER

Decision and Order No. 07-0382 is modified as set forth in this Decision and Order.  Except as modified herein, Decision and Order No. 07-0382 remains otherwise in full force and effect.  We reserve jurisdiction to resolve any continuing disputes between the parties.

Dated at Anchorage, Alaska on June ___, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Robert B. Briggs, Designated Chair






Robert C. Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Remand No. 09-0108 in the matter of BRIAN L. BENSTON, employee, v. MARSH CREEK SERVICES, LLC., employer; ZURICH AMERICAN INSURANCE CO., and NOVAPRO RISK SOLUTIONS, LP, insurer / defendants; Case No. 200602031; 200614631; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on June 10, 2009.
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� On re-deliberation, the board panel finds that the testimony of three witness’ regarding whether the employee punched through the window is not substantial evidence sufficient to rebut the presumption of compensability.  The Board finds that Robert Wilson did not testify that he saw the employee strike the windowed door, but instead taking his testimony in its entirety, the Board finds that Robert Wilson testified that he arrived at the conclusion after the fact that the employee “must have” either punched the glass or pushed through it, but that Robert Wilson did not actually perceive the penetration of the glass.  R. Wilson Depo. at 67, line 7 through 68, line 1; 81, line 6 through line 22 (witness “would assume” the employee punched the window); 118, line 21 through 119, line 8.  Elsewhere in his deposition, Robert Wilson does not describe a punch of the window.  Id., at 97, line 6 through 98, line 8 (describing shouting, Nels Wilson backing up, Brian Benston advancing, and a door slamming). The Board finds that the testimony by Robert Wilson of what he “assumed” “must have” occurred is opinion evidence, for which Robert Wilson has not been qualified.  There was no evidence of the thickness of the glass, its condition before the laceration event, nor how much force would have been required to fracture the glass.  There was no testimony about the relative mass of the steel door and the glass, nor the physical effect of abruptly slamming the door closed on the window encased in the door.  There is no demonstration that Robert Wilson has expertise to express an expert opinion in this area.  The Board finds that Robert Wilson’s conclusory testimony about what “must have” happened is not substantial evidence sufficient, by itself, to raise the negative presumption under AS 23.30.120(a)(4).  Similarly, on re-deliberation we find the testimony of Lila Johnson is not substantial evidence, because she testified that she was faced away, did not hear any argument, turned in response to the sound of breaking glass, recalled the employee drawing his arm out, and therefore was not in a position to see if there was a punch.  L. Johnson Depo. at 18:20 – 20:6; 23:11-24:10.  In a similar vein, Senta Lockett testified that, during initial treatment, an unidentified person stated that the employee had put his fist through the window, and this was the foundation for an entry of “punched” on clinic chart note, see Lockett Depo., Exhibits 1 and 2, but taken in its entirety, Ms. Lockett could not identify who made the remark and admitted she had no percipient knowledge of the precise mode of injury.  Lockett Depo., at 75:12 to 76:12.  Thus we find neither Robert ‘Danny’ Wilson, Lila Johnson, nor Senta Lockett’s testimony to be substantial evidence upon which a reasonable person would rely to support the finding that a punch was thrown by the employee.  
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� Employee’s Exhibit 42, pages 2-3; Tr. at 33, line 5 to 34, line 19 (testimony of Engineer Champagne, discussing glass pattern as indicative of door slam with glass on dining room side of door); Tr. at 45, line 18 to 47, line 12 (testimony of Engineer Champagne)(same). 


� 1 A. Larson & L. Larson, Larson’s Workers’ Compensation Law § 8.01[5][c] (2008), quoted in Marsh Creek LLC v. Benston, AWCAC Dec. No. 101 (Mar. 13, 2009), at 18, n. 37.


� L. Johnson Depo. at 26:22-25.


� P. Rysewyk Depo. at 20:16-18.


� Lila Johnson testified that she recalled no argument preceding the punching of the window.� L. Johnson Depo. 19:1-20:9.   Brian Benston testified, we find credibly, that he did not shout or yell at Nels Wilson, although he admitted he was angry and had a “heated argument” with Nels Wilson just before his arm was lacerated.  He testified that Robert ‘Danny’ Wilson yelled at Nels Wilson, “what the F___ is going on here” or words to that effect.  Tr. 115:8-23, 118:6-120:11 (testimony of Brian Benston, admitting to heated argument).  Cf. B. Benston Depo. 107:14-108:15 (N. Wilson yelling), 113:2-7 (denying yelling at N. Wilson).  Robert Wilson testified that both Nels Wilson and Brian Benston were yelling at each other.  R. Wilson Depo. at 62:6-65:23.  Nels Wilson testified that there was an “exchange of words,” with Brian Benston getting “fairly loud.”  Tr. 387:12-388:6-389:2 (testimony of Nels Wilson: “we probably exchanged a few words”), N. Wilson Depo. 87:9-21 (describing Benston shouting).  Todd Johnson’s position was so variously placed, and his sequencing of events was so inconsistent with the testimony of others, that we came to doubt that he was present at when the laceration occurred.  However, Todd Johnson testified that Nels Wilson and Brian Benston were shouting at each other.�Tr. 158:23-160:1 (testimony of T. Johnson); T. Johnson Depo. 66:16-68:12.


� B. Benston Depo. at 124:15-21. 


� Benston, supra, AWCAC Dec. No. 101, at 20.


� See Walt’s Sheet Metal v. Debler, 826 P.2d 333, 336-37 n. 4 and accompanying text (Alaska 1992)(“Because AS 23.30.235 requires ‘wilful intent,’ mere misconduct is insufficient to trigger” the defense).


�  We conclude that Robert Wilson’s and Lila Johnson’s testimony, viewing each in its entirety, is not substantial evidence of a punching of the door, sufficient to overcome the negative presumption against impulsive conduct calculated to create risk of serious injury.


� Tr. at 118, line 6 to 121, line 12 (testimony of Brian Benston); Benston Depo. at 110, line 23 to 114, line 3. 


� E.g., Employee’s Exhibit 9, page 12, attached to 4/13/07 Employee’s Hearing Br. (filed 4/13/07).


� Exhibit 12 to Nemeth Depo.


� AWCAC Dec. No. 101, at 20.


� The employee characterizes it as an “ischemic” injury, but for reasons explained during�Dr. Fuller’s testimony, we refer to it as a “re-perfusion” injury.  Tr. 257:17 to 259:6 (describing “re-profusion [sic: re-perfusion] injury.”





� E.g., 3/13/07 Answer to Employee’s Workers’ Compensation Claim (filed 3/14/07), at page 2 [Rec. Vol. I, page 0147].


� As an example of this, in Walt’s Sheet Metal v. Debler,  826 P.2d 333, 336 n. 3, the Alaska Supreme Court quotes a passage from Larson about a claimant with an injured, but otherwise healing, hand that is worsened when the employee deliberately engages in conduct which presents a strong probability of worsening the hand, by joining a boxing match.
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