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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	JOHN S. WOOD, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

CH2M HILL ENERGY LTD,

                                                  Employer,

                                                   and 

CH2M HILL ENERGY LTD,

                                                  Insurer,

                                                     Defendant(s).
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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200805971
AWCB Decision No.  09-0129
Filed with AWCB Anchorage, Alaska

on July 22, 2009


On June 3, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s November 5, 2008 Workers’ Compensation Claim (“WCC”) for a Second Independent Medical Evaluation (“SIME”).  The employee represented himself.  Attorney Rebecca Holdiman-Miller represented the employer (“employer”).  The record was held open after hearing to allow the employee to submit additional medical records.  The record closed on July 6, 2009, when the Board met for deliberation after receiving those additional medical records.

ISSUES
Shall the Board order a second independent medical evaluation pursuant to AS 23.30.095 or 
AS 23.30.110?

SUMMARY OF EVIDENCE
The employee filed a Report of Occupational Injury or Illness on April 17, 2008, stating he slipped on ice and fell while exiting a truck and injured his left hand, specifically the left wrist, while working for the employer on the North Slope.
   The administrative record documents left wrist complaints as far back as June 12, 1997, when he was seen by Eric A. Nimmo, MD, for pain in his left wrist after swinging a bat, and was diagnosed as overuse and tendinitis.
  

On July 30, 2003, the employee was seen by Ed Manning, PA-C, for left wrist pain, which was diagnosed as mild osteoarthritic change and placed in a splint.
  On July 9, 2004, the employee was again examined by Mr. Manning for problems with his left wrist noting weakness and tenderness over the area of the carpal bones in the area distal to the ulna.  Mr. Manning noted the employee described the left wrist problem as reminding him of the problems he had with his right wrist due to an ulnar impaction.  Mr. Manning assessed left wrist pain of unknown etiology.
  X-rays taken on July 9, 2004, showed no fracture, dislocation or evidence of a bone cyst.

The employee was seen in the emergency room of the Valley Hospital on January 31, 2005, for chest pressure and palpitations, which was determined to be a reaction to Tricor, a BETA blocker given for hypercholesterolemia.
  On February 5, 2005, employee followed up with Mr. Manning who clarified the employee had a cardiac reaction to the combination of Crestor and Tricor, and discontinued Tricor.
  The employee was evaluated again by Mr. Manning on February 19, 2005, complaining of pain in his joints including his hands.  Mr. Manning discontinued Crestor after getting lab results showed a CK
 level of 247.  The employee was advised he must lose weight in order to improve all of his symptoms.

There are no medical records in the administrative record between February 2005 and the date of injury regarding the left wrist.

On April 17, 2008, the date of injury, the employee was seen by Cheryl Fitzgerald, PAC, at the BP clinic on the job site.  Ms. Fitzgerald assessed pain in the left wrist, prescribed over-the- counter pain medications, ice and a neoprene support, and ordered the employee to do no lifting for the rest of his shift with directions to return in 48 hours for follow up.
  The employee completed an accident report for the employer in which he described his injury as a left wrist strain.

On June 26, 2008, the employee was evaluated by Leslie Dean, MD, for moderate to significant discomfort in his left wrist, most notably over the ulnar head.  Once again the employee compared the pain in his left wrist to his prior right wrist pain for which he underwent ulnar shortening in 1998.  Dr. Dean notes the employee takes Soma and Norco for pain in his right shoulder, knees and hips.  X-rays taken that day showed ulnar positive variant of 2 to 3 mm on the left.  Dr. Dean decided on a course of conservative treatment and prescribed a wrist splint and Bledsoe bracing for one month followed by reevaluation.  Dr. Dean released the employee to work light duty with no use of his left hand including no lifting over 3 to 5 pounds, driving, power tools, vibratory tools, or ladder climbing.

An MRI of the left wrist was taken on June 27, 2008, which showed torn triangular fibrocartilage, possible mild tenosynovitis and median nerve neuritis suggestive of mild carpal tunnel syndrome, and probably focal avascular necrosis of the proximal lunate without loss of articular contour.

The employee followed up with Dr. Dean on July 28, 2008, who noted continued pain in the left wrist and recommended arthroscopy and debridement in order to evaluate the wrist.  Dr. Dean noted she found it reasonable to perform arthroscopy and debridement to see if it relieved the employee’s pain, and if not, consider ulnar shortening osteotomy.
  On August 18, 2008, the employee canceled his preoperative appointment due to a pending employer’s medical evaluation.

On October 1, 2008, the employee was evaluated by Morris Button, MD, for an employer’s medical evaluation.  Dr. Button noted the ulnar shortening previously done on the right wrist was the result of a 1997 work injury.  Dr. Button further noted the employee categorically denied any left wrist symptoms prior to th3 2008 report of work injury.  Dr. Button opined the employee had nonspecific left wrist pain with evidence superimposed of functional overlay and symptom magnification, the triangular fibrocartilage complex was not a traumatic condition and did not require arthroscopy and debridement, and the employee’s left ulnar variance was preexisting and degenerative.  Dr. Button further opined the employee suffered a temporary aggravation as a result of the work injury, was medically stable within 4 to 6 weeks, required no further treatment, and was capable of returning to work as a tow truck driver.
 

On March 4, 2009, Dr. Dean responded to a letter from counsel for the employer which included some of the above referenced pre-injury medical records and Dr. Button’s report.  Dr. Dean responded to several questions from counsel for the employer and stated, if the medical information provided is correct, she does not consider the work injury to be the substantial cause of the employee’s complaints.

PROCEDURAL HISTORY

The employee filed a Workers’ Compensation Claim (“WCC”) on November 5, 2008, in which he claimed temporary total disability (“TTD”) from July 25, 2008 to the present, permanent partial impairment (“PPI”) when rated, medical costs and transportation, review of reemployment benefits decision on eligibility, interest and an SIME.
  The employer filed an answer on December 3, 2008, denying the claim for TTD, PPI, unreasonable medical costs and transportation, reemployment benefits, interest and an SIME.
  The employer also controverted these benefits on October 16, 2008, and again on December 3, 2008, based on Dr. Button’s EME.

EMPLOYEE’S TESTIMONY AND ARGUMENT

The employee testified at hearing the pain in his left wrist in 2004 was a result of the drug interaction Tricor and Crestor, not any injury.  He further stated he had no lasting injury as a result of the 1997 overuse diagnosis.  Finally, the employee argued he had no treatment for his left wrist between early 2005 and the work injury, and the absence of medical treatment for his left wrist proves he did not have a preexisting condition.  The hearing testimony echoed statements made by the employee in his May 15, 2009 deposition.

EMPLOYER’S ARGUMENT

Employer argued in its brief and at hearing the employee could not show a significant dispute existed between the employee’s physician and the EME, and therefore, an SIME was not warranted.  The employer asserted the employee’s treating physician, Dr. Dean, concurred with the EME when presented with an accurate medical history.  The employer further argued since there was no dispute, an SIME would not assist the Board in any way.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require.  The place or places shall be reasonably convenient for the employee. . . .   

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Under our regulation, 8 AAC 45.090(b), we can order the employer to pay for examinations of the employee under AS 23.30.095(k) or AS 23.30.110(g).  We have long considered AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage,
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims.  
AS 23.30.155(h) mandates that the Board follow such procedures as will best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (“AWCAC”) in Bah v. Trident Seafoods Corp.,
 addressed the Board’s authority to order an SIME under AS 23.30.095(k) and 
AS 23.30.110(g).  With regard to AS 23.30.095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it confirmed, as follows:

[t]he statute clearly conditions the employee's right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated that before ordering an SIME, it is necessary for the Board to find that the medical dispute is significant or relevant to a pending claim or petition and that the SIME would assist the board in resolving the dispute.

The AWCAC further outlined the Board's authority to order an SIME under AS 23.30.110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it.

Under either AS 23.30.095(k) or AS 23.30.110(g), the AWCAC noted that the purpose of ordering an SIME is to assist the Board, but is not intended to give employees an additional medical opinion at the expense of the employer when the employees disagree with their own physicians’ opinion.
  

When deciding whether to order an SIME, the Board considers the following criteria:

1.   Is there a medical dispute between the employee’s physician and the employer’s independent medical evaluation physician?

2.   Is the dispute significant? and

3.   Will an SIME physician’s opinion assist the Board in resolving the disputes?

After review of the entire administrative record, the Board finds at this time no dispute exists between a treating physician and an EME physician.  In the alternative, the Board finds at this time Dr. Dean concurs with the opinion of Dr. Button as to the substantial cause of the employee’s need for treatment.  Further, the Board does not find a gap in the medical evidence to be present at this time, and therefore declines to exercise its discretion to order an examination under AS 23.30.110(g).  The employee’s claim for an SIME is denied at this time.  The Board is mindful of the changing nature of medical conditions and retains jurisdiction over this matter should a dispute or gap come to light in the future.

ORDER

The employee’s claim under AS 23.30.095(k) or AS 23.30.110(g) for an SIME is denied and dismissed.  The Board retains jurisdiction over this matter.

Dated at Anchorage, Alaska on July 22, 2009.
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EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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