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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	WENDY  EDWARDS (FARRIS), 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

FRED MEYER STORES INC.,

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY ASSN,

                                                  Insurer,
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	FINAL DECISION AND ORDER

AWCB Case No.  199229276
AWCB Decision No.  09-0136
Filed with AWCB Fairbanks, Alaska

on August 9, 2009


We heard the employee’s claim for temporary total disability (“TTD”) benefits, temporary partial disability (“TPD”) benefits, permanent partial impairment (“PPI”) benefits, medical benefits, transportation costs, interest, attorney fees, and legal costs in Fairbanks, Alaska on June 18, 2009.  Attorney Michael Jensen represented the employee.  Attorney Erin Egan represented the employer and insurer (“employer”). We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  The parties asked that we keep the record open to receive the deposition of Dr. Pierson, an amended affidavit of attorney fees and costs from the employee, and a response to the claimed fees and costs from the employer.  We closed the record when we next met, July 16, 2009.  

ISSUES

1.
Is the employee entitled to additional medical benefits, under AS 23.30.095(a)?

2.
Is the employee entitled to medical transportation benefits, under AS 23.30.095(a) and 8 AAC 45.082(d) and 8 AAC 45.084?

3.
Is the employee entitled to TTD benefits, from August 1, 2008 and continuing, under AS 23.30.185?

4.
Is the employee entitled to TPD benefits, from April 22, 2008 through July 2008, under AS 23.30.200?

5.
Is the employee entitled to PPI benefits, under AS 23.30.190?

6.
Is the employee entitled to interest under 8 AAC 45.142?

7. 
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured her left knee on December 23, 1992, unloading a pallet, while working as the department head for the Domestics Department for the employer.
  The employee’s medical history is extensive, and we here recite only those records necessary to the issues being argued.  The employee came under the care of orthopedic surgeon Cary Keller, M.D., who initially provided conservative care for her injury, but on March 1, 1993 performed patellar chondroplasty, medial meniscus repair, and partial synovectomy.
  The employee’s symptoms persisted, and Dr. Keller administered steroid injections to the employee’s left knee on June 9, 1993.
  Dr. Keller found her medically stable, and rated her with a seven percent whole person PPI rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, 3rd edition, (“AMA Guides”) on October 1, 1993.

The employee’s symptoms persisted, and orthopedic surgeon Roy Pierson, M.D., performed corrective synovectomy and chondroplasty surgery on her injured left knee on December 20, 1993.
 The employee’s symptoms persisted and waxed and waned, and Dr. Pierson released her to half time work on January 25, 1994.
  Dr. Pierson diagnosed a left knee neuroma on February 15, 1994, and excised the neuroma on March 4, 1994.
  Dr. Pierson released her to full time work at the end of May 1994.
  On November 1, 1994, Dr. Pierson reported the employee could no longer perform her work, and recommended an arthroscopic re-evaluation.

At the employer’s request, orthopedic surgeon Edward Voke, M.D., evaluated the employee on December 5, 1994.
  In his report, Dr. Voke noted the employee’s surgeries to her injured left knee had developed chronic inflammation, and he doubted additional surgery would improve her condition.
  He recommended a program of physical therapy and exercise, and anticipated she would be medically stable in approximately two months.

Dr. Pierson performed arthroscopic chondroplasty of the patella and synovectomy on her left knee on January 30, 1995.
  On March 16, 1995, Dr. Pierson reported to rehabilitation specialist Vincent Gollogly, PhD, that the employee could not perform her work.
  The Reemployment Benefits Administrator designee found the employee eligible for reemployment benefits on April 21, 1995.

At the employer’s request, orthopedic surgeon David Chittenden, M.D., evaluated the employee on August 9, 1995.  In his report, Dr. Chittenden recommended additional arthroscopic surgery for her left knee meniscus injury.
  Dr. Pierson referred the employee to Dr. Chittenden for the repeat surgery on August 29, 1995.
  Dr. Chittenden repaired the employee’s inferior marginal left meniscus tear on September 19, 1995.
  Dr. Chittenden predicted the employee would suffer greater than the previously assessed seven percent whole person impairment, once she is medically stable.
  The employee’s symptoms persisted, and developed on the right side, as well, and Dr. Chittenden recommended arthroscopic procedures for both knees.
  On February 6, 1996, Dr. Chittenden performed left knee chondroplasty and meniscal debridement, and right knee partial synovectomy and debridement.
  On May 7, 1996, Dr. Chittenden indicated the employee may eventually need a meniscal transplant or partial knee replacement.
  

On referral, Scott Dye, M.D., performed a partial medial meniscectomy, chondroplasty, and synovectomy of the left knee on November 13, 1996.
  On August 12, 1997, Dr. Dye indicated the employee’s symptoms again recurred, and she may need additional surgery.
  

At the employer’s request, Dr. Voke again evaluated the employee on October 15, 1997.  In his report, Dr. Voke attributed the employee’s right knee problems to bearing weight to protect the injured left knee, and attributed the condition of both knees to her 1992 work injury.
  He recommended Dr. Pierson continue to provide conservative or surgical care, as necessary.

Dr. Pierson diagnosed the employee as having developed bilateral osteoarthritis on April 9, 1998,
 and continued to provide conservative care, including multiple Synvisc injections.
  Dr. Pierson performed another left knee chondroplasty and partial medial meniscectomy, removing a large fragment, on October 22, 2001.
  The employee came under the care of orthopedic surgeon David Witham, M.D., who has continued to provide conservative care.
 

The employer accepted liability for the employee’s work injury, and provided TTD benefits, TPD benefits, PPI benefits, reemployment benefits, and medical benefits.
  The employee underwent a reemployment benefits plan, training her as a customer service representative, from April 8, 1998, through March 5, 1999.
  The employee then worked for another employer, OK Lumber, as an accounting clerk from 2000, until July 31, 2008.

The employee’s knee gave way as she stepped off a porch on August 19, 2007, twisting her right ankle and tearing ligaments; and Dr. Witham referred the employee to Dr. Pierson for surgical evaluation and repair.
  Her ankle and foot were surgically repaired by Ralph Dixon, D.P.M., on February 1, 2008.
   On April 16, 2008, Dr. Pierson noted the employee may eventually need knee replacement, but recommended arthroscopic debridement to delay the replacement surgery.

At the employer’s request, James Baldwin, M.D., evaluated the employee on September 17, 2007.  In his report, Dr. Baldwin attributed the employee’s then-current bilateral right knee problems to congenital defects.
  Dr. Baldwin indicated the employee would have developed her bilateral knee symptoms whether or not she had the work injury of 1992.

In a letter to the employee’s counsel on June 25, 2008, Dr. Pierson indicated there was a causal relationship between the employee’s 1992 work injury and the condition of both knees.
  In the letter, he indicated that the employee would likely eventually need prosthetic implants in both knees.
  He recommended arthroscopic surgery to postpone the joint replacement surgery.

The employee filed a Workers’ Compensation Claim dated September 9, 2008, requesting additional TTD benefits, TPD benefits, PPI benefits, medical benefits, transportation costs, interest, attorney fees and legal costs.
  Based on Dr. Baldwin’s report, the employer denied any further benefits in a Controversion Notice on September 26, 2008, and October 2, 2008.
    The employer filed a September 26, 2008 Answer, denying the employee’s claims.
  The employee filed an Affidavit of Readiness for Hearing, dated October 8, 2008.

We ordered the employee to undergo a second independent medical evaluation (“SIME”)
 with orthopedic surgeon Paul Puziss, M.D., on March 9, 2009.  In his report, Dr. Puziss indicated the employee’s left knee condition was caused by his 1992 work injury, and that knee replacement may eventually be necessary.
  Although surgery may be necessary in the future, he did not recommend treatment at that time.
  Dr. Puziss found the employee also suffered from chondromalacia, patella alta, and lateral tracking, unrelated to her work injury.
  Dr. Puziss believed the employee was medically stable at the time of Dr. Baldwin’s examination, September 17, 2007.
  Dr. Puziss rated the employee’s left knee with a seven percent PPI under the AMA Guides, 6th edition.
  In response to Interrogatories on April 16, 2009, Dr. Puziss indicated the employee’s 1992 work injury was a substantial cause of her right knee condition.
  Dr. Puziss rated the employee’s right knee with a four percent PPI under the AMA Guides, 6th edition.

In a prehearing conference on April 22, 2009, the parties agreed to a hearing on the employee’s claim.  Board Designee Melody Kokrine set the hearing for June 18, 2009.

Dr. Pierson performed arthroscopic debridement of the employee’s right knee on June 4, 2009.
  Dr. Pierson repaired a meniscus tear, debrided severe degenerative changes under the kneecap, and removed loose fragments.
  

In his deposition on June 9, 2009, Dr. Pierson testified there was a causal relationship between the employee’s 1992 work injury and the condition of both knees.
  Dr. Pierson testified the employee would likely eventually need prosthetic implants in both knees.
  He testified the employee would be stable from the right knee surgery in approximately three months.
  He recommended left knee surgery postpone joint replacement surgery.
  He testified the employee’s knees would need recurring arthroscopic surgery to postpone the bilateral implant surgery as long as possible, and that arthroscopic surgery could be expected to improve her disabling symptoms.
  He indicated she has a life expectancy of 30 to 40 years, and replacement surgery at this young age would require later revision surgery, which should be avoided.
  He testified the employee has been through multiple courses of physical therapy and other forms of conservative treatment, and those treatments are only minimally effective for her.
  Dr. Pierson testified that the employee will be limited to sedentary work, avoiding walking, stairs, bending, stooping, crawling, and ladders.
  He recommended she use an elevator at any work site, and that she live in a house without stairs.

In the hearing on June 18, 2009, Dr. Baldwin testified the employee had degenerative conditions of her knees, including chondromalacia and patella alta.  He testified the employee’s meniscus tear of the left knee was related to her 1992 work injury, and that the meniscal tears and osteoarthritis are the main cause of her surgeries.  He indicated that if the employee eventually needs joint replacement surgery of the left knee, the surgery would be partly related to her 1992 work injury.  He asserted the right knee condition is unrelated to the work injury.  He testified he believes the employee suffers a chronic pain syndrome of the left knee and should undergo no more treatment.  However, he indicated she is a candidate for shoe wedges and braces, and for an independent exercise program, such as swimming or biking.  He testified she was medically stable when he examined her in 2007, and she remains stable.  He testified she has a seven percent impairment under the AMA Guides, 6th edition, but a five percent impairment under the 5th edition.  He testified there is no impairment of the right knee.  He indicated the employee can return to her bookkeeping work.  On cross-examination, Dr. Baldwin testified he is board certified in orthopedic surgery, and his practice is limited to knee conditions, but that his surgical practice is limited to assisting in surgeries.  He testified he performs approximately 15 employer evaluations a month, has done evaluations for four evaluation firms,
 and charges $300.00 per hour for evaluations, and $330.00 or $325.00 per hour for depositions.

In the hearing, the employee testified she had no knee problems before her injury in 1992, and that no-one in her family has ever had knee problems, except her.  She testified to the persistent, crippling severity of her knee pains.  She testified that her symptoms worsened in the spring of 2008 while she was working with OK Lumber, and she began loosing time following April 22, 2008,
 and had to quit effective August 1, 2008 because of the physical stress of the stairs at work and the handling of boxes and files of records.   She testified she had right knee surgery approximately two weeks before the hearing, and planned to have left knee surgery in 60 days.  She testified she believes she needs knee replacement surgery.

In the hearing, the employee’s daughter, Whitney Wagemaker, testified she was five or six years old when her mother hurt her knee at work.  She testified that after her surgeries, her mother had to stay in bed.  Since 2008, her mother has reported the symptoms are getting worse.  She testified her mother cannot use stairs.

In the hearing, and in her brief, the employee argued the opinions and records of her treating physicians, several of the EME physicians, and the SIME physician have raised a continuing presumption of the compensability of her medical care.  She argued Dr. Baldwin’s opinion simply provides an alternative theory of causation for her right knee and current symptoms, but his opinion does not rule out the work-injury-relatedness of her condition, and so does not rebut the presumption of compensability.  She additionally argued Dr. Baldwin’s opinion is not internally consistent about the work-relatedness of her condition, hence it must be resolved in the employee’s favor,
 and his opinion is inherently unreliable, in any event.
  The employee notes the employer had already paid for eight surgeries before it used Dr. Baldwin’s opinion to challenge her care.  She argued she is due the medical care she has received and the surgeries she is undergoing with Dr. Pierson currently.  

The employee argued the record and testimony clearly shows she began to miss work from her knee conditions as of April 22, 2008 through the end of July 2008, and is entitled to TPD benefits for that period.  She has continued to undergo treatment to alleviate and improve her symptoms since that date, and she is entitled to TTD benefits from August 1, 2008, until she is medically stable.  She argued she is entitled to additional PPI benefits based on the rating of her right knee (properly under the 5th edition of the AMA Guides), interest, transportation,
 attorney fees, and legal costs.

In the hearing, and in its brief, the employer argued the employee is entitled to no additional benefits based on the preponderance of the medical evidence, as reflected in the opinions of Drs. Baldwin and Puziss.  It argued Dr. Baldwin determined the employee’s right knee condition is degenerative, and unrelated to her work injury of 1992.  Although Dr. Baldwin and Dr. Puziss did find that some of the aspects of the employee’s left knee condition were related to her work injury, they both found the left knee was medically stable on September 17, 2007, and in need of no additional treatment.   

The employer argued the employee’s recent surgery is for chondromalacia, a condition Dr. Baldwin indicated is unrelated to her injury, so medical and time loss benefits are not due for that procedure.  The employer additionally noted the employee voluntarily quit her job with OK Lumber, and so she is not entitled to time loss benefits.  It argued the employee is due no additional PPI benefits because her right knee was not injured by her work, and because recalculation of the left knee impairment under the 5th edition AMA Guides would yield less than under the 6th edition. The employer noted the employee seeks transportation costs to attend surgery by Dr. Pierson in Yakima, Washington, and argued this cost should be denied because she was able to receive reasonable medical care in Alaska.  It argued all the employee’s claims should be dismissed.

The employee filed an Affidavit of Attorney Fees and Costs dated June 10, 2009, and a Supplemental Affidavit of Attorney Fees and Costs, dated June 23, 2009.
  In the affidavits, the employee itemized 51.5 hours of attorney time at $350.00 per hour, totaling $18,025.00; 44.4 hours of paralegal assistant time at $150.00 per hour, totaling $6,660.00: and $3,726.76 in other legal costs.  The employer filed no objection to the employee’s affidavits of fees and costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
MEDICAL BENEFITS 

The Alaska Workers' Compensation Act at AS 23.30.095 provides, in part: 

(a)
The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires. . . .  

At AS 23.30.120 the Alaska Workers’ Compensation Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 In Municipality of Anchorage v. Carter,
 the Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
  
To make a prima facie case, raising the presumption of compensability, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

Given the extensive record of medical treatment for the employee’s knees for nearly 17 years, we conclude medical evidence is necessary to raise the presumption of compensability for the claim against this employer.  Based on our review of the medical record, particularly the medical reports of Drs. Keller, Pierson, Voke, Witham, Chittenden, and Puziss, we find medical evidence supporting the work-relatedness of the employee’s left knee condition and the need for the medical care provided.  Based on the medical records and opinions of Drs. Voke, Pierson, and Puziss, we find medical evidence indicating the work-relatedness of the employee’s right knee condition and the need for the medical care provided.  We find this evidence raises the presumption that the medical care for both knees has been reasonable and necessary and work-related.  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical treatment is not for the work-related injury.
  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work related injury; or (2) eliminating all reasonable possibilities that the injury is work related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

We find Dr. Baldwin’s opinion is that the employee’s right knee condition is the result of congenital conditions, and unrelated to her work injury of 1992.  We find Dr. Baldwin’s opinion, when viewed in isolation, is substantial affirmative evidence the employee’s symptoms do not arise from her work injury, and is sufficient to rebut the presumption of compensability concerning the employee’s right knee. 

Dr. Baldwin considers the employee’s left knee condition to be related to her 1992 injury, but considers the condition to be medically stable since September 17, 2007, and in need of no ongoing treatment, at least for the time being.  We find Dr. Baldwin’s opinion, when viewed in isolation, is substantial affirmative evidence that there has been no reasonable and necessary treatment for the employee’s left knee since the employer’s controversion.  We find this evidence is sufficient to rebut the presumption of compensability for employee’s claim for ongoing treatment of her left knee since September 17, 2007.

Once the employer produces substantial rebuttal evidence, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  

In the instant case, we find the preponderance of the available evidence, specifically the reports and opinions of Drs. Voke, Pierson, and Puziss indicate the employee’s guarding of her injured left knee is a substantial cause of the employee’s ongoing right knee condition.  We find the preponderance of the available evidence, especially the reports and opinion of the employee’s treating surgeon, Dr. Pierson, indicate the employee’s left and right knee symptoms have persisted and worsened, necessitating treatment after the employee’s controversion.  We conclude the employee is entitled to ongoing reasonable and necessary medical benefits for the care of both knees, under AS 23.30.095(a).
  

Dr. Pierson performed arthroscopic debridement of the employee’s right knee on June 4, 2009, repairing a meniscus tear, debriding severe degenerative changes under the kneecap, and removing loose fragments.   Dr. Pierson testified the employee would likely eventually need prosthetic implants in both knees, but that he performed the arthroscopic surgery to alleviate her disabling symptoms and to delay her need for replacement surgery.  For the same reason, he anticipates arthroscopic repair of the left knee.  We find Dr. Pierson’s medical records and deposition testimony raise the presumption of compensability of the employee’s current treatment.
  Viewed in isolation, we find Dr. Baldwin’s opinion that the employee has a chronic pain syndrome, and should have no additional treatment, is substantial affirmative evidence rebutting the presumption of compensability concerning the employee’s current medical care.
  However, in light of Dr. Pierson’s long experience in treating the employee, and in light of his deposition’s cogent explanation of his findings and his rationale for treatment, we give great weight to Dr. Pierson’s opinion.  By the preponderance of the available evidence, we find all her medical care has been reasonable and necessary, and related to her work injury.  We will award the claimed medical benefits under AS 23.30.095(a).

II.
MEDICAL TRANSPORTATION AND RELATED COSTS
8 AAC 45.082(d) provides, in part:  "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  8 AAC 45.084(c) provides that employees must use "the most reasonable and efficient means of transportation under the circumstances", and that if the employer "demonstrates" in a hearing that the employee failed to do so, we may award a reasonable rate.  In addition, 8 AAC 45.084(e) provides that employers must provide payment for “reasonable meals and lodging purchased when obtaining necessary medical treatment ….”   In the instant case, we find the employee’s claimed medical treatment has been reasonable and necessary.  We find the employee is entitled to reimbursement of reasonable, related transportation costs.  Because the parties did not fully argue concerning specific, itemized costs, we will not here address specific items.  We will retain jurisdiction to resolve this issue, should disputes arise.

III.
TTD BENEFITS
AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The employee claims TTD benefits for her work injuries, from when she left her work at OK Lumber, August 1, 2008, through the present, and continuing until the date of medical stability.  The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
  In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

As noted above, the Alaska Supreme Court held in Meek v. Unocal Corp. that AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.
  In the instant case, the claimant testified concerning the persistent and increasing symptoms from her 1992 knee injury, the growing difficulty she experienced in performing her work in the spring and summer of 2008, her increasing work loss, and her eventual resignation.  We find the documentary record contains a contemporaneous medical opinion of her treating physician indicating the employee suffered disabling pain from her work injuries, and that he was recommending arthroscopic surgery of her right knee at the time she resigned.  Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to her claim for continuing TTD benefits.  We find the claimant's testimony and the medical treatment records of Dr. Pierson are sufficient evidence to raise the presumption that her work injuries prevented her from working as of August 1, 2008, and that she is entitled to TTD benefits from that date and continuing.
  

In his September 17, 2007 evaluation of the employee, Dr. Baldwin indicated the employee could work as a bookkeeper.  Viewed in isolation, we find Dr. Baldwin’s opinion in his September 17, 2007 evaluation, is substantial affirmative evidence rebutting the presumption of compensability concerning the employee’s claim of disability from performing her work for OK Lumber.

Nevertheless, we find the preponderance of the available evidence indicates the employee’s symptoms gradually disabled her from her work until she resigned effective August 1, 2008.  This evidence is reinforced by the contemporaneous recommendation by her surgeon that she undergo arthroscopy.  The employee’s medical benefits have been controverted since she last worked, and there is a resultant dearth of medical information.  Nevertheless, based on the preponderance of the available evidence, we find the employee has been temporarily totally disabled from her work from August 1, 2008, until she recovers from her surgeries by Dr. Pierson.
   

However, whether or not the employee is disabled, AS 23.30.185 specifically limits the duration of TTD benefits to the date of medical stability.  


AS 23.30.395(21) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .

The presumption of medical stability in the statutory definition must be read in the context of the terms that "improvement. . . is not reasonably expected."  To terminate the employee’s TTD benefits, the employer is required to show medical evidence to establish medical stability.  In Denuptiis v. Unocal Corp.,
 the Alaska Supreme Court held that, in the absence of any specific standard of proof, we must apply the preponderance of the evidence standard from the Alaska Administrative Procedure Act.
  Accordingly, we conclude the employer must show medical stability by a preponderance of the evidence.  In the instant case, Dr. Pierson recommended surgery at the time she left work, and he testified in his deposition that the surgery is intended to improve her disabling symptoms.  Based on our review of the record, we find the preponderance of the record clearly reflects the employee is undergoing treatment anticipated to improve her condition.  Considering the medical record and the treatment recommendations from her physician, we cannot find that "improvement  … is not reasonably expected"
 from the recommended treatment.  Accordingly, we cannot find the employee is medically stable.  We conclude she entitled to TTD benefits for her disability from August 1, 2008, through the date of the hearing, and until she is medically stable.
  
IV.
TPD BENEFITS
AS 23.30.200(a) provides, in part:

In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury … to be paid during the continuance of the disability . . . .  Temporary partial disability benefits may not be paid for any period of disability occurring after the date of medical stability.

As noted above, the Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's claims.  To make a prima facie case for TPD benefits, the employee must present some evidence that (1) she has an injury-related partial time-loss during the claimed period and (2) an employment event or exposure could have caused it. 

In our discussion of the employee’s claim for TTD benefits, we found the preponderance of the evidence in the record indicated the symptoms from the employee’s work injury gradually worsened causing her to suffer partial time loss from work from April 22, 2008, through the end of July 2008.  We additionally found that the employee’s physician recommended knee surgery on June 25, 2008, in the middle of the period of partial time loss.  Based on those findings, and applying the same rationale we applied to her claim for TTD benefits, we conclude her time loss from April 22, 2008 through the end of July 2008, was work-related.  We conclude the employee is entitled to TPD benefits under AS 23.30.200 from April 22, 2008, through July 31, 2008, for any time her post-injury earning capacity was at least 20 percent lower than her pre-injury spendable weekly wage.

Although the employee’s time cards for that period are in evidence, the parties did not argue the amount of potential TPD to which the employee may be entitled.  In the absence of that presentation and argument, we decline to make specific findings concerning the amount of TPD due.  We will retain jurisdiction to resolve any disputes on this issue, should any arise.

V.
PPI BENEFITS
At the time of the employee’s injury, AS 23.30.190 provided, in part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $135,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041....

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment....

AS 23.30.190 is specific and mandatory that PPI ratings must be for an impairment, which is partial in character and permanent in quality, and calculated under the American Medical Association Guides to the Evaluation of Permanent Impairment (“AMA Guides”).  We have consistently followed this statute in our decisions and orders.
  Although Dr. Puziss rated the employee’s right knee with a four percent PPI under the 6th edition of the AMA Guides, based on his March 9, 2009 evaluation, the employee underwent right knee surgery on June 4, 2009, and is anticipating surgery on the left knee in the near future.  Above, we have determined the employee is not yet medically stable and continues to be entitled to benefits for temporary disability.  By the preponderance of the evidence in the record, we find that the employee’s condition is not yet “permanent in character,” within the meaning of AS 23.30.190.  Accordingly, we conclude the case is not yet ripe for an award of PPI benefits.  We conclude the claim of the employee concerning PPI benefits is premature.  We will dismiss this claim, without prejudice.
  
VI.
INTEREST
8 AAC 45.142 provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

For injuries which occurred before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we will award interest to the employee, in accord with 8 AAC 45.142, on all unpaid benefits awarded by this decision, from the dates on which those benefits were due.  

VII.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the employee, was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  We have awarded the employee her claimed TTD benefits and medical benefits.  Consequently, we can award fees and costs under AS 23.30.145(b).
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

In light of these factors, we have examined the record of this case. The employee filed affidavits of attorney fees and legal costs, itemizing 51.5 hours of attorney time at $350.00 per hour, 44.4 hours of paralegal assistant time at $150.00 per hour, and $3,726.76 in legal costs.  The attorney fees claimed totaled $18,025.00, and paralegal assistant costs totaled $6,660.00.  We note the claimed hourly rate of $350.00 is within the range for experienced employees’ counsel we have awarded in other cases,
 based on expertise and years of experience.   Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting to the employee from the services obtained, we find the total claimed attorney fees and legal costs are reasonable for the successful prosecution of this claim, and we will award the claimed fees and costs under AS 23.30.145(b).
  

ORDER

1.
The employer shall provide the employee ongoing medical benefits for treatment of her left and right knees related to her work injury, under AS 23.30.095(a), as discussed in this decision.

2.
The employer shall pay the employee reasonable transportation reimbursement for medical related travel, under AS 23.30.095(A), 8 AAC 45.082(d) and 8 AAC 45.084.  We retain jurisdiction over this issue, should disputes arise.

3.
The employer shall pay the employee TTD benefits under AS 23.30.185, from August 1, 2008, through the date of the hearing, and until the employee reaches medical stability.  
4.
The employer shall pay the employee any TPD benefits under AS 23.30.200, from April 22, 2008, through July 31, 2008, in accord with the terms of this decision.
5.
The employee’s claim for PPI benefits under, AS 23.30.190, is dismissed without prejudice.

6.
The employer shall pay interest under 8 AAC 45.142 at a statutory rate of 10.5% per annum, on all late-paid benefits awarded in this decision, from the date each installment of benefits was due.  

7.
The employer shall pay the employee $18,025.00 in fees for his attorney, $6,660.00 in paralegal assistant costs, and other legal costs of $3,726.76, under AS 23.30.145(b).


Dated at Fairbanks, Alaska this 9th day of  August, 2009.





ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters,






     
Designated Chairman







/s/____________________________                                






Debra P. Norum, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WENDY  EDWARDS (FARRIS) employee / applicant; v. FRED MEYER STORES INC., employer; ALASKA INSURANCE GUARANTY ASSN, insurer / defendants; Case No. 199229276; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on August 9, 2009.






/s/












Maureen I. Johnson, Admin. Clerk III
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