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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DANIEL J. KOSTERMAN, 

                                  Employee, 

                                  Applicant.

                                                   v. 

NICO ROUSE CORP,

                                Uninsured Employer,

                                Defendant.
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)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200507408M; 200503172
AWCB Decision No. 09-0144
Filed with AWCB Anchorage, Alaska

on August 25, 2009


The Alaska Workers’ Compensation Board (Board) heard the employee’s workers’ compensation claim on May 26, 2009, at Anchorage, Alaska.  Attorney Michael Patterson represented the employee.  No one appeared in person or on behalf of Nico Rouse Corporation.  After a review of the file, the Board determined Notices of Hearing had been sent to the last known addresses of Nico Rouse Corporation and Dr. Craig Rouse, owner of the corporation.  The notices sent by regular mail were not returned.  The notices sent by certified mail were returned marked “unclaimed” and “not at this address.”
  Therefore, pursuant to
8 AAC 45.070(f)(1), we exercised our discretion and proceeded with the hearing in the absence of the employer.  The record closed at the conclusion of the hearing.


ISSUES

1.  Is the Employee entitled to PPI benefits as a result of his February 19 and February 22, 2005, injuries while working for Nico Rouse Corporation? 

2.  Is the Employee entitled to medical costs of $3,883.00 for chiropractic treatment for the injuries sustained on February 19 and February 22, 2005?

3.  Is the Employee entitled to a penalty on the unpaid medical costs from the February 19 and February 22, 2005, injuries, due to the failure of the Employer to controvert or pay the medical bills?

4.  Is the Employee entitled to interest on the unpaid medical bills related to the February 19 and February 22, 2005, injuries while working for Nico Rouse Corporation?

5.   Is the Employee entitled to attorney’s fees and costs arising out of the February 19 and February 22, 2005, injuries?


SUMMARY OF THE EVIDENCE

I.  BACKGROUND

The Employee sustained four (4) injuries while working for the Employer.  Of these four, two are at issue in this hearing – February 19 and February 22, 2005.  These two injuries occurred while the Employer was uninsured.
  The Employer had workers’ compensation insurance when later injuries occurred on May 22, 2005, and January 30, 2006; claims relating to these later injuries were settled through a Compromise & Release approved by the Board on March 17, 2009.
  The records for Alaska Corporation, Business and Professional Licensing show that Nico Rouse Corporation, P.C., is solely owned by Craig F. Rouse.
  

At hearing the Employee withdrew any claim he might have had for payment of any benefits awarded from the Workers’ Compensation Benefits Guaranty Fund (“WCBGF”).  Employee agreed that a right to benefits from the WCBGF did not come into effect until November 5, 2005.
  Therefore, since his work injuries occurred in February 2005, he has no claim for benefits from the WCBGF  

II.MEDICAL HISTORY

This medical history is limited to the medical records for the February 19 and February 22, 2005, dates of injury, even though employee has a long history of neck problems from a jeep rollover
25 years earlier, as well as  subsequent work injuries.
  Employee testified that both his injuries in February 2005 occurred when the cord on the Binocular Indirect Ophthalmoscope caught, causing his neck to extend and twist.
  

On February 21, 2005, x-rays of the cervical and thoracic spine were taken at Diagnostic Imaging of Alaska, and showed chronic degenerative changes in the lower cervical spine.
  Myron Schweigert, D. C., saw the Employee on March 1, 2005, with musculoskeletal complaints from a work incident on February 22, 2005, when his head was “jerked hard when the bio-cord got caught on another item.”  His primary complaints included cervical stiffness and pain and bilateral temporal headaches.
  He saw the employee again on March 2, 2005 and March 4, 2005, with complaints of malaise, increasing muscle pain and stiffness and moderate to severe headaches.
   Dr. Schweigert saw the Employee on March 11, 14, 15, and 17, 2005, for ongoing treatment of his neck complaints and temporal headaches.
  Employee continued his several times a week treatments from March 21 through March 28, 2005, with some slight improvement.

On March 24, 2005, Michael McCoy, M.D, saw Employee who complained of a two month history of neck pain unresolved even with aggressive chiropractic treatment and physical therapy.
Dr. McCoy stated “I suspect the patient’s pain is more discogenic disease than significant arthritis and spondylosis.”  He referred the employee for an MRI and pain management.
  

Dr. Schweigert continued to treat Employee on March 30, April 1, April 5 and April 7, 2005.  Employee continued to improve and the most effective treatment seemed to be electrical stimulation, hydrocollator packs, and adjustments.

A MRI on April 1, 2005, showed disc degenerative changes at C5-6 and C6-7 with severe bilateral C3-4 and right C6-7 foraminal stenosis with less significant bilateral C4-5 and C5-6 foraminal stenosis.  There were tiny mid-line protrusions at C3-4, C5-6, and C6-7 which did not appear to exert significant mass effect on adjacent neural elements.  The Employee continued his treatment with Dr. Schweigert, seeing him on April 13, 15, 18, 20, 27 and 29, 2005.  On April 29, 2005, employee reported definite improvement overall.

On April 22, 2005, Employee was seen again at the Alaska Veteran’s Administration hospital.  Dr. McCoy noted the Employee was continuing to have trouble with his neck and noted the MRI showed degenerative disc disease and foraminal stenosis.
  

On May 2, 2005, the Employee reported to Dr. Schweigert he was feeling “quite a bit better, with decreasing cervical pain and increasing ranges of motion.”  Dr. Schweigert adjusted C1, L5 and right sacroiliac and stated the patient felt 80% improved in both the headache and cervical discomfort.
  The employee returned on May 6, 2005, with complaints of increasing extreme cervical pain and cervical headache which was unprovoked.
  On May 9, 2005, Employee reported he had no increasing pain over the week-end.  Dr. Schweigert noted on May 13, 2005, the Employee was now being seen at Providence Hospital Rehabilitation and given home traction and specific cervical exercises to do.
  

Dr. Schweigert saw the Employee again on May 17 and 19, 2005, noting that he continued to have ups and downs.  On May 24, 2005, Employee reported his cervical spine was somewhat unstable but was not experiencing any headaches.  He was working out at a gym three times a week.

At the request of Dr. Schweigert, Francine M. Pulver, M.D., performed a PPI rating on Employee and gave him 3% rating for the February injuries, having apportioned the rating as 40% pre-existing and 60% related to the work injury.
  

The Employer and Carrier for the May 2005 and January 2006 injuries had the Employee seen on July 14, 2007 by Thomas Williamson-Kirkland, M.D., who found no additional PPI from the May 2005 and January 2006 injuries.

III.HEARING TESTIMONY 

A. Employee Daniel J. Kosterman, O.D.

The Employee testified at hearing his pre-existing cervical condition was aggravated, first on February 19 and then again on February 22, 2005, when the cord attached to his Binocular Indirect Ophthalmoscope got caught and he hyperextended his neck.  After the second injury the Employee testified he changed to a belt-mounted battery pack which eliminated the need for a cord and thus reduced the risk of another injury.  The Employer was aware of both injuries and initially asked the Employee not to report the incidents as workers’ compensation claims.  The Employee stated that Dr. Schweigert reported the second injury which made the Employer angry.  According to the Employee, the Employer wanted to pay the medical bills with a certain credit card and then became angry and refused to pay the bills or to discuss the matter with the Employee.  

The Employee further testified that the chiropractic treatment enabled him to continue working.  He also admitted to aggravating his neck condition further in May 2005 and January 2006 when he reinjured his neck, and worsened his condition.  Prior to the May 2005 incident, his neck had returned to pre-injury status.  Following the February injuries, he was rated for Permanent Partial Disability benefits in November 2005, by Dr. Pulver.  

B. Myron Schweigert, D.C.

Dr. Schweigert testified he is a licensed chiropractor in the state of Alaska and practices through Chugach Chiropractic Clinic.  He treated Employee for his cervical problems in 2005 and in March 2005 he ordered an MRI.  He treated Employee with spinal manipulation, electrical stimulation, ultrasound, and exercises.  He thought his treatment enabled Employee to keep working. 

Dr. Schweigert further testified he also attempted several times to collect for his bills from the Employer.  He billed the Employer at least 5 times for the treatment provided for the February 2005 injuries.  The total bill came to $3,883.00, at his hourly rate of $425.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. PRESUMPTION ANALYSIS

AS 23.30.095(a) provided, in part, at the time of the employee’s injury:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring treatment, apparatus or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require….

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  AS 23.30.120(a) reads, in part: “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”
  We use a three-step analysis when applying the presumption of compensability.
 

The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  To make a prima facie case, raising the presumption of compensability, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  “[I]n claims ‘based on highly technical medical considerations’ medical evidence is often necessary in order to make that connection.”
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

At this stage in our analysis we do not weigh the witnesses’ credibility.
  If we find such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the employee need not produce any further evidence and he prevails solely on the raised but un-rebutted presumption.
  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to be given the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  

At the third stage of the analysis, once the employer produces substantial rebuttal evidence, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  
The Alaska Supreme Court, in Kessick v. Alyeska Pipeline Serv. Co.,
 defined the quantum of “substantial” in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  We shall apply the foregoing presumption analysis to the Employee’s request for medical benefits and PPI benefits. 

II. MEDICAL BENEFITS.

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires….

8 AAC 45.082(d) provides in pertinent part:

Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives … an itemization of the dates of travel and transportation expenses for each date of travel.

The presumption of compensability under AS 23.30.120(a) applies to claims for medical benefits.
  At the first stage of the presumption analysis, we find the Employee’s own testimony concerning his work injury, as well as the records of the medical providers, raise the presumption of the compensability, and the Employee is entitled to medical treatment as a result of his work injury.

At the second stage of the presumption analysis, the Employer provided no evidence to overcome or rebut the presumption.  In fact, the Employer provided no evidence at all.  Therefore, the presumption is not rebutted.  

Since the presumption is not rebutted, a prima facie case is made that the Employee is entitled to medical benefits as a result of his work injury.  Moreover, the medical records establish the Employee was injured in the course of employment, and treatment for the cervical aggravation was reasonable and necessary.  We find the Employee credible.
  

Therefore, we find, based on the record as a whole, including the testimony of the  Employee and his treating chiropractor and the medical reports, the Employee’s work injuries of February 19 and February 22, 2005, are the cause of the Employee’s disability and need for medical treatment.  We shall order the Employer to pay the past medical benefits provided by
Dr. Schweigert, finding the treatment reasonable and necessary to Employee’s work injuries in February 2005.  

I. III. PERMANENT PARTIAL IMPAIRMENT

Medical stability is defined by statute:

“medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence….

Under this definition, we find that the Employee was medically stable by November 2005 when he was rated for PPI by Dr. Pulver on referral from Dr. Schweigert.  

1. “medical 

AS 23.30.190 provides, in relevant part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 . . . ."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .

The Employee is entitled to the PPI benefits for which he was rated in November 2005 as the rating was related solely to the February 2005 injuries.  Dr. Pulver gave the Employee a 3% rating for the February 2005 work injuries. 

II. IV.  INTEREST.

AS 23.30.155(p) provides:

An employer shall pay interest on compensation that is not paid when due.  Interest is required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in pertinent part:


Interest. (a)  If compensation is not paid when due, interest must be paid …at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b)  The employer shall pay the interest

  (1) on late-paid time-loss compensation to the employee, or if  deceased, to the employee’s beneficiary or estate; . . .

  (3)   on late-paid medical benefits to


(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider or [sic: of] the medical benefits;


(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 


(C) to the provider if the medical benefits have not been paid.

For injuries that occurred on or after July 1, 2000, AS 23.30.155(p) and our regulation at 
8 AAC 45.142 require payment of interest at a statutory rate, as provided at 
AS 09.30.070(a), from the date each installment of compensation, including medical compensation, is due.  The courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  We find interest should be paid at the statutory rate for the loss of the time value of the benefits pursuant to 8 AAC 45.142, 
AS 23.30.155(p) and AS 09.30.070(a).  

We will order the Employer to pay interest on any past due benefits, including the costs related to the medical treatment.  We shall order the Employer to pay interest on any late paid medical benefits to Dr. Schweigert.

III. V. PENALTY

AS 23.30.155(e) provides, in part:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. . . .The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

AS 23.30.155(e) provides a 25 percent penalty on all benefits which are not controverted and which were not timely paid.  

The Employer has not controverted any of the claimed benefits.  We find the Employee and the providers are entitled to a penalty on all late paid benefits.  We will order the Employer to pay the Employee a penalty on any out-of-pocket medical benefits and transportation costs, and to pay the providers a penalty on all late-paid medical costs.
VI. REFERRAL OF EMPLOYER TO SPECIAL INVESTIGATIONS UNIT.

, According to the NCCI database for Alaska, the Employer appears to have been uninsured when the Employee was injured in February 2005.  For purposes of investigation and a determination regarding the Employer's compliance with the requirements of AS 23.30.075, the Board shall refer this matter to the Workers' Compensation Division, Special Investigations Unit. The Board shall order the Special Investigations Unit promptly to investigate the Employer's status as an uninsured employer.

VII.ATTORNEY’S FEES

The Board may award attorney’s fees under the Alaska Workers’ Compensation Act when the Employee has prevailed on some or all of a claim for benefits.  AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under the regulations applying the Act, an Employee’s attorney will be awarded fees only if application is made to the Board at least three (3) days prior to hearing.
  The Employee through his attorney timely filed a request for actual attorney’s fees and properly supplemented this request at hearing with the additional time spent in preparation for and time at hearing.

Here, the Employee is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court has stated  

We have held that awards of attorney's fees under AS 23.30.145 “should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them.”  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to “full reasonable attorney's fees for services performed with respect to issues on which the worker prevails.”
 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.

Based on our review of the record, we find the Employer controverted the Employee’s claim, and the Employee’s attorney has successfully obtained some benefits for the Employee.  Specifically, we find the Employee’s attorney effectively prosecuted the Employee’s entitlement to some benefits.  The Board concludes we may award attorney's fees under AS 23.30.145(b).  

AS 23.30.145(b) requires the award of attorney’s fee and costs to be reasonable.  Our regulation at 
8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) to be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate attorneys accordingly.
 

In light of these factors, we have examined the record of this case.  The attorney’s Affidavit of Fees along with the Supplemental Affidavit of Fees included the following: 1) 1.6 hours of attorney time at $300.00 per hour and 14.1 hours of attorney time at $340.00 per hour, totaling $5,274.00; 2) 5.6 hours of paralegal time at $100.00 per hour, for a total of $560.00; and costs of $212.50.   Total costs, including paralegal fees, are $772.50.  Thus, the total sought in attorney’s fees and costs (including paralegal time) comes to $6,046.50.

We note the claimed hourly rate of $300.00/$340.00  is within the reasonable range for experienced employees’ counsel in other cases,
 based on expertise and years of experience.  We found the Employee counsel’s arguments at hearing of benefit to us in considering the disputes in this matter.  We find this hourly rate is reasonable.  Further, the Employer failed to object to the Employee’s claimed attorney fees or costs.  We will award actual attorney fees at the rate of $300.00/340.00 per hour and costs including expert witness fee of $212.50 for
Dr. Schweigert and paralegal fees at $100.00 per hour.  The total fees and costs awarded is $6,046.50.


ORDER
1. The Employer shall pay the Employee’s reasonable past medical benefits, pursuant to
AS 23.30.095 and AS 23.30.030.  Specifically, the Employer shall pay for the Employee’s treatment for the work injury provided by Dr. Schweigert.

2. The Employer shall pay the Employee the 3% PPI rating as performed by Dr. Pulver in November 2005.

3. The Employer shall pay interest to the claimant on any late paid benefits, pursuant to
 8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).
4. The Employer shall pay interest to Dr. Schweigert for the medical costs of $3,883.00 that have not been paid, pursuant to 8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).
5. The Employer shall pay the Employee a penalty on the late paid PPI and medical benefits.

6. The Employee shall file a claim for a Supplementary Order Declaring Default if the Employer does not pay the benefits it is required to pay under this Decision & Order within thirty (30) days of the issuance of this Decision & Order. 

7. The Special Investigation Unit shall promptly begin an investigation to determine the Employer’s compliance with the requirements of AS 23.30.075.  

8. Under AS 23.30.145, the Employee’s attorney shall be paid a total of $5,274.00 for attorney’s fees and $772.50 for costs including paralegal fees.  

Dated at Anchorage, Alaska on August 25, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Deirdre D. Ford, Designated Chair






Patricia Vollendorf, Member






Don Gray, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of DANIEL J. KOSTERMAN employee / applicant; v. NICO ROUSE CORP, Uninused Employer/defendant; Case No. 200507408/200503172; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 25, 2009.






Kimberly Weaver, Clerk
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