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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	WALTER J. HOLBEN, 

                                                Employee, 

                                                Applicant

                                                   v. 

CHUGACH SUPPORT SERVICES,

                                                Employer,

                                                   and 

ZURICH AMERICAN INSURANCE CO.,

                                             Insurer,

                                             Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200324803
AWCB Decision No. 09-0147 

Filed with AWCB Anchorage, Alaska

on September 8, 2009


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s workers’ compensation claim on July 1, 2009, at Anchorage, Alaska.  Attorney Chancy Croft represented the employee.  Attorney Robert J. Bredesen, Russell, Wagg, Gabbert & Budzinski, P.C., represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUES

1. Did the Reemployment Benefits Administrator (“RBA”) err in denying the employee’s 2008 request for an eligibility evaluation as untimely?

2. When did employee know or should have reasonably known his 2003 work injury might “permanently preclude” his return to his occupation at the time of injury for purposes of requesting an eligibility evaluation?

3. If a denial of a request for an eligibility evaluation is remanded to the RBA for reconsideration, what evidence should the RBA use in the reconsideration?


SUMMARY OF THE EVIDENCE

I. MEDICAL HISTORY

This medical history is limited to those medicals relevant to employee’s claim for an eligibility evaluation for reemployment benefits.  Employee was injured on August 26, 2003, when, while working as a bull attendant/pipefitter, he strained his low back putting a temporary fix on a condensation line.
  He initially treated with Camai Community Health Center in Naknek where he was diagnosed with a right hip muscle strain.
  He was released to regular work. In November 2004 Upshur Spencer, M.D., examined employee for increasing low back pain.
  An MRI taken the same day showed an annular tear at L5-S1 with disc protrusion and significant facet joint hypertrophy resulting in bilateral lateral recess narrowing.
  Employee treated with over-the-counter pain medications for the next couple of years.

Sean D. Taylor, M.D., saw employee on February 28, 2007, for complaints of ongoing low back pain.  He noted employee had initially treated with physical therapy and chiropractic manipulation.  Dr. Taylor’s assessment was chronic axial low back pain and disc protrusions at L4-L5 and L5-S1 with annular tear at L5-S1.  He recommended a repeat of the 2004 MRI, along with x-rays of the lumbar spine with oblique views.
  The x-ray on February 28, 2007, showed degenerative changes with disc degenerative disease at L2, more severely at L5, and mild at L4.  A unilateral pars defect was noted on the right with low-grade anterolisthesis, due more likely to degenerative changes.
  The MRI of the same day showed degenerative changes at multi-levels with Grade I spondylolisthesis at L5-S1 along with an encroachment on the left neural foramen with some compression on the nerve root.  There was also a small herniation at L4-L5.
  A CT of the lumbar spine without contrast taken on March 19, 2007, showed degenerative changes at multi-levels, bilateral pars defects at L5 with grade 2 anterolisthesis, marked disc degeneration and posterior disc protrusion at this level.  Mild narrowing of the AP diameter of the canal was shown along with more significant stenosis of left neural foramen due to disc protrusion, anterolisthesis, and facet joint hypertrophy.

Dr. Taylor reviewed the findings with employee on March 20, 2007, and referred him to James Eule, M.D., for a spine surgical consultation.  He released employee to light duty work.

James Eule, M.D., saw employee on March 21, 2007, for a surgical consultation.  In his history employee denied any back problems until the work incident in August 2003.  Dr. Eule’s assessment was unstable spondylolisthesis at L5-S1, degenerative disc disease at L4-5 and L5-S1, and lumbar spinal stenosis at L4-5 and L5-S1.  His recommendation was an L5-S1 fusion surgery.

Dr. Eule performed a right transforaminal lumbar interbody fusion at L5-S1 on May 2, 2007.
  On June 14, 2007, six weeks post-surgery, Dr. Eule noted the fusion was healing properly.  Employee was to stay off work for another 6 weeks, at which time he would probably be released for light duty.
  On July 26, 2007, employee asked Dr. Eule if he could be released for a new job on the Slope with a 50 pound lifting requirement.  Dr. Eule felt it was a bit too early as he wanted to make sure employee had a solid fusion.  He ordered a CT.
  The CT Scan of the Lumbar Spine did not show a significant degree of bone bridging.  It also revealed a slight anterolisthesis.
  Dr. Eule on October 30, 2007, released employee to work with a 50 pound lifting restriction, and avoidance of excessive bending, lifting, and stooping.  Dr. Eule noted the fusion was definitely progressing.
 

On May 29, 2008, employee again saw Dr. Eule with complaints of an increase in low back pain, possibly associated with shoveling at work.  Dr. Eule informed employee he should not do heavy labor, and should avoid repetitive bending, lifting and stooping and never lift over 50 pounds.  He suggested employee look toward a supervisory position.
  On May 30, 2008, Dr. Eule reported employee was not medically stable due to a new exacerbation and stated he would sustain a permanent partial impairment as a result of the work injury.
  On June 13, 2008, Dr. Eule stated in response to questions from NovaPro that employee’s treatment was related to his original work injury and that employee had not yet reached pre-injury status.
  

Dr. Eule reported on November 11, 2008, that he reviewed employee’s old x-rays, and noted “something of concern” and ordered repeat standing AP, lateral, and flexion and extension lumbar films.  The x-rays showed that while the fusion was solid, one of the rods appeared to have loosened out of the screw on one side.  He also noted employee had early unstable spondylolisthesis at the L4-5 level.  Dr. Eule further stated employee should try for a non-labor type job.

At the request of the employer and carrier, employee was seen on November 21, 2008, by Timothy R. Borman, D.O., for an Employer’s Independent Medical Evaluation.  He found that the work injury was 51% responsible for the need for the L5-S1 fusion and the work injury led to a permanent worsening of the employee’s lumbar spine conditions.  Employee was not yet medically stable and he recommended employee undergo surgical treatment of his L4-5 degenerative spondylolisthesis.  He predicted employee would have a permanent partial impairment and would restrict the employee to lifting 20 pounds.  He also opined the employee should not return to work as a boiler house mechanic (his job at time of injury).
  

Dr. Eule on February 10, 2009, again examined employee, and his assessment was early unstable spondylolisthesis with spinal stenosis at L4-5.

II. REEMPLOYMENT PROCESS

Employee submitted his Request for Eligibility Evaluation for Reemployment Benefits, which was received by the Board on September 19, 2008.  He attached a copy of Dr. Eule’s May 29, 2008, Narrative Report in which Dr. Eule stated “[a]s far as his work is concerned, he really needs to not do a heavy labor job.  He should probably never lift more than 50 pounds.  He should avoid any repetitive significant bending, lifting, and stooping and go more towards a supervisory type job or desk job to try to minimize risk of progressive problems….”

Reemployment Benefits Administrator Designee Deborah Torgerson advised employee by letter of October 27, 2008, that his request was untimely.  She relied on AS 23.30.041(c) as the statute was written at the time of employee’s injury on August 26, 2003, which required an employee to request an eligibility evaluation within 90 days after the worker has given his employer notice of his injury.  She agreed employee did not know he should not return to his work at time of injury until the report of Dr. Eule on May 29, 2008.  Since employee’s request was not received by the Board until September 19, 2008, it was received more than 90 days after the report from Dr. Eule, and, thus, was untimely.  She enclosed information about an appeal of her decision including a Workers’ Compensation Claim and an Affidavit of Readiness for Hearing.
  

Employee filed his Workers’ Compensation Claim (“WCC”) dated November 3, 2008, seeking an appeal of the denial of his request for an eligibility evaluation.
  Employee’s WCC was served on the employer by the Board on November 5, 2008.  Employee’s Affidavit of Readiness for Hearing (“ARH”) was returned for lack of information and employee filed the revised ARH on November 20, 2008.
  The employer answered employee’s WCC on November 19, 2008, and denied his request for an eligibility evaluation, relying on the RBA Designee’s finding that employee’s request was untimely and without any unusual or extenuating conditions.
  The employer also filed an Affidavit in Objection to the Affidavit of Readiness for Hearing.
  The parties ultimately agreed to a hearing on July 1, 2009.
  

III. EMPLOYEE’S ARGUMENT

Employee contends the RBA Designee’s letter denying him an eligibility evaluation was in error for several reasons.  First, he contends Dr. Eule only suggested employee try for a supervisory job in the May report.  Employee asserts that it was not until November 2008 that Dr. Eule stated the work injury would permanently preclude employee from his usual occupation.  Furthermore, employee testified at hearing he tried to follow-up on Dr. Eule’s suggestion he seek supervisory work.  However, when he applied for a supervisory position with his current employer, he learned for the first time that in order to be considered for the position he needed computer training.  It was after learning of the need for computer training that he applied for an eligibility evaluation.  Employee testified his work at the time of injury was in the heating, ventilation, air conditioning and refrigeration area.  Both his employer at the time of injury and his current employer have worked with him to accommodate his lifting restrictions but it is getting harder to do this work even with the accommodations.  Hence his desire for computer training so he will be eligible for supervisory positions when such positions become available.

The employee further argued that the RBA Designee never asked for any additional documentation from the employee to explain his delay in seeking an eligibility evaluation nor did she suggest an informal conference to address this issue.  The employee testified that he has been working since the original injury in his occupation at the time injury – heating, ventilation, refrigeration and air conditioning as a boiler attendant/pipefitter mechanic.  Both his employer at the time of injury and his current employer have to date been able to accommodate his lifting restrictions but there is no assurance that his employer will continue to do so.  Furthermore, he contends that it was not until November 2008 that he fully understood from Dr. Eule that he needed to seek a new position/career, which did not have such demanding physical requirements.  The employee also testified that he did not know he needed computer training in order to advance to a supervisory position until one became available and he applied for the job.  When he learned this information he applied for reemployment benefits.  

In addition, the employee points out that to date he has not been given a PPI rating although the EIME physician in November 2008 predicted he would have one.  Also, the employee states that under 8 AAC 45.195 the board may waive procedural requirements, if manifest injustice would result from a strict adherence to the regulations.  Employee contends that the proper remedy for a late application for an eligibility evaluation/reemployments benefits is not to deny the benefits outright to the employee but to reduce the amount of time available for a reemployment plan by the amount of the delay in the request.  Here, the employee contends his request was late by at most 23 days (the time between August 27, the date on which he should have filed a request for an eligibility evaluation based on Dr. Eule’s May 29, 2008 report and September 18, the date of his request) or by only 13 days (the time between July 4 when Dr. Eule faxed the report to the employee and September 18, the date of his request).

Thus, the RBA Designee’s decision, according to the employee, was an arbitrary forfeiture of reemployment benefits, when an alternative solution would have been to allow the evaluation and, if found eligible, to reduce the amount of time available for a plan.  The employee asserts forfeiture is an extreme remedy and one which the law does not usually favor.  

Alternatively, the employee argues his request for an eligibility evaluation was premature because he has never been given a PPI rating.  One requirement for eligibility for reemployment benefits is a PPI rating.  A zero rating means an employee is not entitled to reemployment benefits.  Therefore, his request was premature.  Employee points to the EIME physician who in November 2008 found the employee not yet medically stable from the back fusion surgery and who predicted the employee would have a PPI rating but he was not yet ratable.  This report was after the RBA Designee found the employee’s request for an eligibility evaluation to have been untimely and without sufficient justification for a late request.

IV. EMPLOYEE’S TESTIMONY AT HEARING

Walter James Holben (“employee”) testified at hearing regarding his job at the time of injury and his knowledge about his inability to continue doing the same work.  He stated that his area of work is heating, ventilation, air conditioning and refrigeration and his actual job title is that of technician.  He has worked in this area for 21 years.  He testified that he missed some work between 2003 and 2007, mostly for treatment to his back, but nothing long term.  Dr. Eule in 2007 was the first medical provider to say he needed surgery, and he missed 3 months of work following the surgery.

At the time of the injury the employee was working for Chugach Support Services (“employer”) and currently works for Kuupik Arctic Services doing the same kind of work he was doing in 2003.  Both of his employers have tried to accommodate his physical restrictions and he left work with Chugach mainly to be closer to his family.  His work with Kuupik is on the Slope which allows him more time with his family.  After the appointment in May 2008 with Dr. Eule, the employee stated he started looking within Kuupik for jobs within his physical limitations.  He wants to stay with Kuupik because the company has been good about working with his restrictions.  

The employee testified he did not mail the request for an eligibility evaluation from his job on the Slope although he filled it out while there.  He made the request after learning that he needed computer skills if he wanted to move into supervisory positions.  He called the insurance adjuster who told him to ask AWCB for the Eligibility form.  The form was sent to him and he filled it out, although his wife completed Section 12 which asked for an explanation for a request more than 90 days after the date employer was informed about the injury. 

The employee also testified that no one from the RBA’s office told him why his form was incomplete or how to provide additional information nor did anyone tell him he could request a hearing with the RBA.

If found eligible for reemployment benefits, the employee stated he would take computer classes.  His investigation has convinced him he could take these classes around his work schedule on the Slope and it would take about one year of classes to get him the additional skills he needs.  He also testified that he has increasing concerns for his own safety in continuing to do his work and concerns for the safety of his co-workers.  His concerns developed after his doctor told him to look for a supervisory job.

V. EMPLOYER’S ARGUMENT

The employer contends the RBA Designee’s decision was ex parte with no input or argument from the employer.  The employer further asserts it has not opposed the employee’s appeal and has never resisted payment of any time loss or medical benefits to the employee.  Furthermore, when the employee filed his appeal the employer did not know the basis for the employee’s appeal, i.e. was it (1) because the employee was still employed so the time for a request had not yet run or (2) because he made a timely request?  The employer also contends the doctor did not tell the employee to change his occupation but rather suggested he change his job within the occupation.  The employer further asserts the employee must show he had exercised reasonable diligence in developing and presenting any new evidence provided at hearing as to why his request should either be considered premature or timely.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. REVIEW OF THE RBA DESIGNEE’S DETERMINATION

A. Standard of Review

Under AS 23.30.041(d), the Board must uphold a decision of the RBA Designee absent “an abuse of discretion on the administrator’s part.”  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
 the Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  An agency’s failure to apply properly the controlling law or a failure to exercise sound, reasonable, and legal discretion fall within the definition of “abuse of discretion.”
  

In the Alaska Administrative Procedure Act, the legislature provided another definition to be used by the courts in considering appeals of administrative agency decisions.  AS 44.62.570 contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

On appeal, the Board’s decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in its review of an RBA determination.  Using the substantial evidence standard, the Alaska Supreme Court held a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”
  

To aid the Board’s responsibility in determining whether an abuse of discretion has taken place, the Board may allow additional evidence into the record at the review hearing.  This practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal.  After allowing the parties to enter their evidence, the Board reviews the new evidence, and the evidence before the RBA Designee, to assess whether the RBA Designee’s decision was supported by substantial evidence and, therefore, reasonable.  

In the instant case, the parties entered additional evidence into the record at the hearing, including the employee’s testimony of his continued employment in modified positions and his inability to be promoted to a supervisory position absent improved computer skills.  

Therefore, the Board reviews  both the evidence before the RBA Designee, and the additional evidence provided at hearing to determine  if the RBA Designee’s decision was supported by substantial evidence.
  If, in light of all the evidence, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order must be upheld.

B. Entitlement to an Eligibility Evaluation for Reemployment Benefits

At the time of the employee’s injury, AS 23.30.041(c) provided, in pertinent part:  

If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.  The administrator shall … select a rehabilitation specialist … to perform the eligibility evaluation. 

Thus, the Act in 2003 required the following: 1) a compensable injury; 2) a possibility that the injury may permanently preclude the employee from returning to his occupation at the time of injury; 3) a request by the employee for an eligibility evaluation within 90 days after the employee gives the employer notice of the injury; and 4) if notice is not given within 90 days, a determination by the RBA that the employee had an unusual and extenuating circumstance that prevented the employee from making a timely request.  If the criteria of AS 23.30.041(c) are met, the statute requires the RBA to refer the employee for an evaluation.  

The regulation at 8 AAC 45.510 provides additional guidance to the RBA when considering an employee’s written request for an eligibility evaluation when it states:

The administrator will consider a written request for an eligibility evaluation for reemployment benefits if the compensability of the injury has not been controverted and if the request is submitted together with 

(1) an explanation of the unusual and extenuating circumstances, as defined in 
8 AAC 45.520, for a request that is made more than 90 days after the date the employee gave the employer notice of injury; and 

(2) a physician’s prediction that the injury may permanently preclude the employee from returning to the job at time of injury.

The RBA will consider a request for an eligibility evaluation only if the compensability of the injury has not been controverted, and the request is submitted with an explanation of unusual and extenuating circumstances, if needed, and a physician’s prediction that the injury may permanently preclude the employee from returning to his job at the time of injury.  

The Board’s regulation at 8 AAC 45.520(a) details how the RBA should evaluate the request.

An employee requesting an eligibility evaluation for reemployment benefits more than 90 days after giving the employer notice of the injury must submit to the administrator

(1) A written request for the evaluation;

(2) A doctor’s prediction that the injury may permanently preclude the employee from returning to the job at the time of injury; and 

(3) A written statement explaining the unusual and extenuating circumstances that prevented the employee from timely requesting the eligibility evaluation.

The regulation at 8 AAC 45.520(b) defines “unusual and extenuating circumstances” to include “(2) the employee did not know that a doctor predicted the employee may be permanently precluded from returning to the job at time of injury; (3) the employer accommodated the employee’s limitation and continued to employ the employee; [and/or] (4) the employee continued to be employed.”

Here, the employee stands at the initial stage in the reemployment process.  Whether the employee may actually be found eligible for reemployment benefits is not yet at issue.  We have long recognized there is a lower threshold to begin the reemployment process with an eligibility evaluation, than to be found eligible for reemployment benefits.
 

The Board finds here that it must remand the denial of referral for an eligibility evaluation because the RBA Designee abused her discretion by not having the full picture when she made her determination.  She did not request additional information from employee to support his late request for an eligibility evaluation nor provide any direction to the employee for supplementing his request.  Under Alaska Supreme Court decisions this guidance is required for an unrepresented claimant.  “We hold to the view that a workmen’s (sic) compensation board … owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”
.  

The evidence presented at hearing showed the employee returned to work in the same field as at the time of his injury and he has continued to work in that field, albeit with accommodations.  Therefore, under 8 AAC 45.520 his continued employment is an unusual and extenuating circumstance justifying a late request.  The RBA Designee did not have this information available to her.  The employee testified at hearing that he remains employed and so far his employer has accommodated his lifting restrictions.  

Another extenuating circumstance is that the employee did not know he needed computer training until he applied for a supervisory position, and, therefore, it is arguable that his time to request the evaluation did not begin until he had this knowledge.  His testimony at hearing was that when he first looked for supervisory positions his current company had no positions available and since his employer was accommodating his limitations it was not important to seek retraining.  When a supervisory position became available the employee applied for it.  It was at this point that the employee first learned he needed retraining because, according to the employee, he was turned down for the supervisory position solely due to his lack of computer skills.  He immediately applied for an eligibility evaluation upon learning he needed additional training in order to move into a supervisory position.

Additionally, the Board finds that under 8 AAC 45.195 it may waive procedural requirements, if manifest injustice would result from a strict adherence to the regulations.  The Board finds that it would be manifestly unjust to deny this employee an eligibility evaluation when he was able to continue to work in his field at the time of injury.  A possible remedy for any lateness in his request for an eligibility evaluation would be, as employee suggests, to shorten the time allowed for a plan if the employee were found eligible for retraining.  

Alternatively, the Board recognizes that the employee’s request may have been premature and that the time has not elapsed for the employee to request an eligibility evaluation since he has not been rated for PPI.  According the EIME physician he is not medically stable but he will have PPI related to the work injury when he is ratable.  

Therefore, the Board is remanding this request for an eligibility evaluation to the RBA Designee for reconsideration based on the new evidence elicited at hearing.  

II. ATTORNEY FEES AND COSTS

The employee claims itemized attorney fees under AS 23.30.145(b).  The Board has recognized in certain past decisions that attorney fees can be awarded on disputes over referrals for reemployment benefit evaluation,
 and we are cognizant that the Alaska Supreme Court requires us to compensate fully the employee’s attorney for successful prosecution or defense of the employee’s benefits.
  AS 23.30.145(b) requires the award of attorney fees and costs to be reasonable.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  In light of these legal principles, the Board has examined the entire record for this case.
Based on our review of the record, we find the employee’s attorney has successfully obtained a benefit for the employee.  We find the employee appealed a finding of that the employee was not entitled to an eligibility evaluation for reemployment benefits.  The employer in its answer denied that employee was entitled to an eligibility evaluation, and so, we find the employer resisted the employee’s appeal.  The Board concludes we may award attorney's fees under AS 23.30.145(b).  We shall award attorney fees for the time and costs expended on the appeal before the Board.  

The employee’s attorney entered his appearance to aid the employee in his appeal.  We find reasonable fees related to the eligibility evaluation dispute include 20.1 hours of attorney’s time at $350.00 per hour for a total of $7,035.00.  We find reasonable paralegal time of 18.95 hours at $150.00 per hour for a total of $2,842.50.  We find costs of $42.34 are reasonable.  We shall order the employer to pay total attorney fees of $7,035.00 and total costs, including paralegal costs, of $2,884.84.  We further note the employer did not file any opposition to employee’s request for actual attorney’s fees and costs, except to argue that the employer had not opposed the appeal and, therefore, should not be responsible for any attorney’s fees.  However, as noted above the employer did oppose the appeal in its answer.  Hence, the Board has decided to award attorney’s fees to the employee for this appeal.


ORDER
1.The employee’s appeal of the RBA Designee’s decision dated October 27, 2008, is granted.

2. The RBA Designee’s decision is remanded for reconsideration, based on the new evidence presented at hearing.

3. The employee is awarded $7,035.00 in attorney’s fees and $2,884.84 in costs, including paralegal fees. 

Dated at Anchorage, Alaska on September 8, 2009.





ALASKA WORKERS' COMPENSATION BOARD
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Howard A. (“Tony”) Hansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of WALTER J. HOLBEN employee/applicant; v. CHUGACH SUPPORT SERVICES, employer and ZURICH AMERICAN INSURANCE CO, insurer/defendants; Case No. 200324803; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 8, 2009.
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