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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	CHRISTINE E. JOHNSON, 

                                 Employee, 

                                 Applicant

                                                   v. 

ECONOLODGE,

                                 Uninsured Employer,

                                                   and 

WORKERS’ COMPENSATION 

BENEFITS GUARANTY FUND,

                                 Defendants.
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)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200904224
AWCB Decision No. 09-0150
Filed with AWCB Anchorage, Alaska

on September 11, 2009


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s workers’ compensation claim on August 18, 2009, at Anchorage, Alaska.  Employee Christine Johnson represented herself (“employee”).  Michael Monagle, Director of the Workers’ Compensation Benefits Guaranty Fund (“WCBGF”), participated by telephone, and Joanne Pride, Adjuster, Wilton Adjustment Services, was present on behalf of the WCBGF.  Nad Muthus, General Manager, and Pearl Edralin, Human Resources, represented EconoLodge (“employer”).  The record remains open pending receipt of additional medical and other evidence from the parties.


ISSUES

1. Is the employee entitled to workers’ compensation benefits, including temporary total disability (“TTD”), permanent partial impairment (“PPI”), and medical benefits, pursuant to AS 23.30.185, AS 23.30.190, and AS 23.30.095, as a result of a work injury on March 17, 2009?

2. Is the employee entitled to benefits from the Workers’ Compensation Benefits Guaranty Fund?


SUMMARY OF THE EVIDENCE

I. BACKGROUND AND MEDICAL HISTORY
The employee was injured on March 17, 2009, when she slipped in the main restroom at her place of work and fell on her left elbow.
  Employee was seen at Providence Health Systems Emergency Room on March 17, 2009, where her elbow was x-rayed and she was given a bandage and the pain medication hydrocodone.
  Frank H. Moore, M.D., Providence Health Systems, took employee off work for 2-3 days.
  Employee next sought medical treatment at Medical Park Family Care, Inc., on March 21, 2009, where she was seen by F. Leland Jones, M. D., who took her off work until April 6, 2009.
  She was seen again on April 2, 2009, and April 15, 2009.  The diagnosis was sprain of the left elbow with contusions.  Dr. Jones continued the employee off work and ordered physical therapy for her.
  Dr. Jones also signed a Disability Certificate on April 15, 2009, keeping employee off work indefinitely due to the elbow injury.
  An MRI taken on April 15, 2009, showed “very tiny joint effusion and findings consistent with a mild degree of lateral epicondylitis.”
  On May 14, 2009, Dr. Jones released employee to return to light duty work as a “room inspector” as of May 19, 2009.

The employee filed Workers’ Compensation Claims (“WCC”) dated April 13, 2009, April 30, 2009, and June 1, 2009, seeking TTD , PPI, medical benefits, penalty and interest.
  The employer apparently did not file a response to either the April 13, 2009, or the April 30, 2009, WCC, as there is no answer in the Board’s file.  The WCBGF answered the June 1, 2009, WCC on June 4, 2009, denying the employee’s claim because there was a question of employer/employee relationship, and whether employee’s claim was “duly authorized.”  WCBGF also asserted that there was no order from the Board finding the employee eligible for benefits.
  At the prehearing on May 6, 2009, the employer admitted the employee was injured at work, that the employer was uninsured for workers’ compensation benefits at the time of the injury, and that the employer intended to pay employee all the benefits to which she was entitled.

Employee filed an Affidavit of Readiness for Hearing on May 11, 2009.
  The employer wrote a letter on May 27, 2009, stating it was prepared to pay employee’s medical bills totaling $3,664.54 and time loss in the amount of $2,970.  The letter further stated that the employee had returned to work on limited duty at her regular rate of pay.
  No Opposition to the Affidavit of Reading for Hearing is in the Board’s file.  A hearing was scheduled for August 18, 2009.

II. HEARING TESTIMONY

Employee testified at hearing that following her work injury she remained off work until released to light duty work as of May 19, 2009.  She returned to work at EconoLodge as a Room Inspector until she was terminated on June 1, 2009.  Employee testified that although the employer said it paid her medical bills and provided her with copies of the checks, when she contacted the providers, she was told that no payment had been made.  Employee also testified she has been looking for work, is able to work at jobs she has previously held, and has not sought retraining benefits.  She is currently receiving Unemployment benefits which started about six (6) weeks after her termination date.  She is not currently getting medical treatment because she cannot afford it and does not have transportation to go to the physical therapist.  Employee testified that she worked between 35 and 40 hours per week at $9.00 per hour.  She stated that she had received one check from the employer in the amount of $1660.00 and another check for 7.5 hours of work.  She provided copies of some medical records and bills at hearing and agreed to see her doctor to determine if she was medically stable and whether she had any permanent partial impairment as a result of the work injury.  

The employer testified that workers’ compensation insurance had been obtained effective April 29, 2009, and presented a copy of its Certificate of Liability Insurance reflecting coverage from April 29, 2009, to April 29,2010.
  The employer also presented a copy of the employee’s personnel file showing checks issued on June 5, 2009, to Christine Johnson in the amount of $12.83 for prescriptions, to PC, Inc. in the amount of $1,881.00, to Providence Health Systems, Alaska in the amount $747.71, to Medical Park Family Care, Inc. in the amount of $1,023.00, and to Christine Johnson in the amount of $1,666.00 for lost wages.
  Employer agreed to verify whether the checks had been cashed and if not cashed to have the checks reissued.  Employer also agreed employee had a bona fide work injury, and that it is responsible for the workers’ compensation benefits associated with the injury, including TTD, PPI, transportation, and medical benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. PRESUMPTION ANALYSIS

The injured worker is afforded a presumption that all the benefits she seeks are compensable.
  AS 23.30.120 provides in part: 

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given….

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Therefore, an injured worker is afforded a presumption that all benefits she seeks are compensable.
 

The application of the presumption involves a three-step analysis.
  The presumption attaches if the employee makes a preliminary link between the claimed need for treatment or disability benefit and employment.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  Once the presumption is raised, it continues during the course of recovery from the injury and disability.
  To establish the presumption of compensability, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it.  "[I]n claims 'based on highly technical medical considerations’ medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

Once the presumption is raised, if not rebutted, the employee need not produce any further evidence and she prevails solely on the raised but un-rebutted presumption.
  However, the employer may overcome the presumption by presenting substantial evidence that the injury was not work related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

The Board defers questions of credibility and the weight to be given the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  

At the third stage of the analysis, once the employer produces substantial rebuttal evidence, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  

The Alaska Supreme Court, in Kessick v. Alyeska Pipeline Serv. Co.,
 defined the quantum of “substantial” in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  We shall apply the foregoing presumption analysis to the claimant’s request for TTD, PPI and medical benefits. 

II. TEMPORARY TOTAL DISABILITY BENEFITS

The Alaska Workers’ Compensation Act provides that an injured worker is entitled to benefits during the period of time in which the worker is unable to work due to the injury.  AS 23.30.185 states in full: 

In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The presumption of compensability applies to a claim for TTD.
  

Here, the employee seeks TTD for the periods from March 18, 2009 through May 19, 2009, when she returned to light duty work with the employer, and from June 1, 2009, when she was fired, and ongoing until she returns to work.  In the medical records supplied at hearing, the employee had time loss slips taking her off work from March 18, 2009 to March 21, 2009, from March 21, 2009, to April 6, 2009, from April 2 to April 16, 2009, April 15, 2009 to unknown date, and from May 14, 2009 to May 19, 2009.
  Dr. Jones released employee to light duty work as of May 19, 2009.  The parties agreed at hearing that employee returned to work as a Room Inspector until terminated on June 1, 2009.

The medical records and the testimony of both parties at hearing are more than the necessary quantum of evidence needed to raise the presumption of compensability that the employee sustained time loss as a result of her work injury.  The employer presented no evidence to overcome the presumption of compensability and, therefore, the amount of evidence presented at hearing shows by a preponderance of the evidence that the employee is entitled to TTD from March 18, 2009 through May 19, 2009, when she returned to work at EconoLodge. 

Employee testified that she earned $9.00 per hour and usually worked a 40 hour week although there were times when she only worked a 35 hour week.  The employer did not dispute either the hourly wage or the number of hours worked.  Therefore, the employee’s gross weekly wage, based on a normal 40 hour work week, is $360.00.  She is single with one dependent (herself).  Using the Workers’ Compensation – Weekly Compensation Rate Tables for 2009, the employee has a weekly compensation rate of $243.27.  From March 18, 2009 through May 19, 2009, is a period of 9 weeks, for a total of $2,189.43 in TTD benefits.  The records produced by the employer and the employee’s testimony at hearing support that she was paid $1,660.00 in time loss.  The employee is still owed $529.43 in TTD benefits for the period between March 18, 2009 and May 19, 2009. 

Employee also requests TTD from June 1, 2009 and continuing.  We find the employee credible.
  The employee has not presented any medical evidence that she is still temporarily totally disabled and the last off wok slip in the record released her to light duty work.  Moreover, at hearing the employee stated she has been receiving unemployment benefits from approximately mid-July and continuing.  Under AS 23.30.187 “Compensation is not payable to an employee under AS 23.30.180 [permanent total disability] or 23.30.185 [temporary total disability] for a week in which the employee receives unemployment benefits.”
  Therefore, employee is not entitled to TTD for any week in which she received Unemployment benefits.  The Board will retain jurisdiction over this issue in order to revisit the question of additional TTD, if the employee has further evidence for the Board to consider, regarding either the time period in which she received Unemployment benefits or medical evidence in support of ongoing temporary total disability. 

III. MEDICAL BENEFITS

AS 23.30.095(a) provides:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring treatment, apparatus or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require….

8 AAC 45.082(d) provides in pertinent part:

Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives … an itemization of the dates of travel and transportation expenses for each date of travel.

The presumption of compensability under AS 23.30.120(a) applies to claims for medical benefits.
  At the first stage of the presumption analysis, we find the claimant’s own testimony concerning her work injury, as well as the records of the medical providers, raise the presumption the employee is entitled to medical treatment as a result of her work injury.

At the second stage of the presumption analysis, the employer provided no contrary evidence to overcome the presumption.  In fact the employer agreed at hearing the employer had a bona fide work injury and was entitled to benefits.  Therefore, the presumption is not rebutted.  Since the presumption is not rebutted, the employee is entitled to medical benefits as a result of her work injury.  

Therefore, we find, based on the record as a whole, including the testimony of the employee and the medical reports, the employee’s work injury of March 17, 2009, is the cause of her disability and need for medical treatment from March 17, 2009.  We shall order the employer to pay the past and any future medical benefits that are reasonable and necessary for employee’s work injury.  The employer provided some evidence at hearing, although contested by the employee, that some if not all of past incurred medical expenses have been paid.  The Board will retain jurisdiction over the issue of medical benefits.

IV. PPI

Medical stability is defined by statute:

“medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence….

1. medical 

AS 23.30.190 provides, in relevant part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 . . . ."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .

The employee may be entitled to be rated for PPI benefits if she is medically stable.  We find the employer must provide and pay for a PPI rating once the employee’s treating physician finds her medically stable.  However, since no rating has been done and it is not clear from the record whether the employee will have any PPI or whether she is even medically stable, no award of PPI can be made at this time.  The Board will retain jurisdiction over the issue of PPI pending receipt of a medical report establishing that employee is medically stable and has or does not have any PPI.

V. INTEREST

8 AAC 45.140 provides, in pertinent part:


Interest. (a)  If compensation is not paid when due, interest must be paid …at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b)  The employer shall pay the interest

  (1) on late-paid time-loss compensation to the employee, or if deceased, to the employee’s beneficiary or estate; 

  (3) on late-paid medical benefits to


(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider or the medical benefits;


(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 


(C) to the provider if the medical benefits have not been paid.

AS 23.30.155(p) provides:

An employer shall pay interest on compensation that is not paid when due.  Interest is required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

For injuries which occurred on or after July 1, 2000, under AS 23.30.155(p) and our regulation at 
8 AAC 45.142, payment of interest is to be made at a statutory rate, as provided at 
AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.  Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  We find interest should be paid at the statutory rate for the loss of the time value of the benefits pursuant to 8 AAC 45.142, 
AS 23.30.155(p) and AS 09.30.070(a).  

We will order the employer to pay interest to the employee on all past due benefits, including TTD, out-of-pocket medical expenses and transportation costs.  We shall order the employer to pay interest to the medical providers for all late paid medical benefits.  

VI. PENALTY

AS 23.30.155(e) provides, in part:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. . . .The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

AS 23.30.155(e) provides a 25 percent penalty on all benefits which are not controverted and which were not timely paid.  

The employer did not controvert any of the benefits which the claimant has requested.  The employer made no attempt to pay any benefits until June 5, 2009, when it issued checks to the employee, Medical Park Family Care, Providence Health Systems and PC, Inc.  These payments were all untimely.  We find the employee and the medical providers are entitled to a penalty on all late paid benefits.  We will order the employer to pay the employee a penalty on the past TTD owed to the employee.  We will order the employer to pay the providers a penalty on all the untimely paid medical costs.  Payments were not made until June 5, 2009, and therefore, a penalty is due on all the medicals the employer paid on June 5.  It does not appear that employee has submitted a log of transportation expenses so no penalty is due at this time for transportation reimbursements.

VI. ENTITLEMENT TO BENEFITS FROM THE WCBGF
AS 23.30.082 provides, in part:

(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund. In order to be eligible for payment, the claim form must be filed within the same time and in the same manner, as a workers' compensation claim. The fund may assert the same defenses as an insured employer under this chapter….

(f) The division may contract under AS 36.30 (State Procurement Code) with a person for the person to adjust claims against the fund….

AS 23.30.075(a) provides, in part:

An employer under this chapter, unless exempted, shall either insure and keep insured for its liability under this chapter in an insurance company or association…. or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for….

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties….

Under AS 23.30.082, WCBGF provides benefits when an employer (1) fails to comply with the requirements of AS 23.30.075, and (2) fails to pay benefits due under the Alaska Workers' Compensation Act.  The record here shows the employer has paid some benefits and asserts it will pay all benefits to which the employee is entitled.  However, the record shows the employer failed to comply with the requirements of AS 23.30.075 because it did not secure workers' compensation coverage from an insurer at the time of the employee's injury in 2009. 

We interpret AS 23.30.082 as restorative in nature, protecting injured workers' entitlement to benefits.
  Regardless of the employer's intent, we find it failed to “keep insured,” contrary to the requirements of AS 23.30.075(a).
  Accordingly, we conclude WCBGF is potentially liable for the benefits claimed by the employee.  We find WCBGF has the standing and authority to “assert the same defenses as an insured employer under this chapter.”
  We additionally conclude WCBGF should remain joined to this claim, under 8 AAC 45.040(d)&(j), in light of its status as a party against whom a right to recovery may potentially exist.  We find that employee’s claim is “duly authorized” and that she is eligible for workers’ compensation benefits.

In the instant case, we find WCBGF was provided notice of the hearing and participated.  We will retain jurisdiction to resolve the issue of the employee’s request for benefits from WCBGF in the event the benefits awarded in this Decision and Order are not paid by the employer within 30 days of issuance.


ORDER
1. The employee was an employee of EconoLodge at the time of her March 17, 2009, injury.

2. The employer shall pay the employee TTD at the rate of $243.27 per week from March 18, 2009, through May 19, 2009, less any time loss benefits previously paid to the employee.

3. The employer shall pay employee’s reasonable and necessary past and future medical benefits, including medically related transportation costs, pursuant to AS 23.30.095 and AS 23.30.030.

4. The employer shall pay interest to the employee and to her medical providers pursuant to AS 23.30.155(p), AS 09.30.070(a) and 8 AAC 45.142.

5. The employer shall pay a 25% penalty to the employee for the late paid TTD and to the medial providers for the late paid medical expenses.

6. The Board retains jurisdiction over the issue of employee’s date of medical stability and PPI rating.

7. The Board retains jurisdiction over the employee’s request for benefits from the WCBGF, under AS 23.30.082.

Dated at Anchorage, Alaska on September 11, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Deirdre D. Ford, Designated Chairman






Robert C. Weel, Member






Howard A. (“Tony”) Hansen, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CHRISTINE E. JOHNSON employee/applicant; v. ECONOLODGE, Uninsured employer/defendant; and WORKERS’ COMPENSATION BENEFITS GUARANTY FUND, Case No. 200904224; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 11, 2009.






Jean Sullivan, Clerk
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