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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	LAURE C. MACCONNELL, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

TESTAMERICA LABORATORIES INC,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INS CO,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200820613
AWCB Decision No.  09-0156  

Filed with AWCB Anchorage, Alaska

on September  30, 2009


On July 8, 2009, the employee filed a Petition for a Second Independent Medical Evaluation  (SIME).  The Alaska Workers’ Compensation Board (Board) received briefing on the record regarding that Petition from the employee and employer on September 16, 2009, at Anchorage, Alaska.   The Board received an Objection to Consideration of Attorney Fees by the employer on September 18, 2009.   Attorney Chancy Croft represented the employee.   Attorney Jeffrey D. Holloway represented the employer and insurer.  We closed the record and met to deliberate on September 23, 2009.


ISSUES

1. Shall the Board order an SIME under AS 23.30.095(k) or AS 23.30.110(g)?

2. Shall the Board award attorney fees and costs to the employee’s attorney under AS 23.30 145? 


SUMMARY OF THE EVIDENCE

I. PROCEDURAL SUMMARY

The employee was injured May 5, 2008.
  The employer filed a Controversion Notice on March 24, 2009, controverting “TTD, PPI, TPD, medical treatment, transportation costs and prescriptions after 02/20/2009” based on the February 20, 2009 employer’s medical evaluation (EME).
  The employer filed a second Controversion Notice on July 1, 2009, controverting “medical treatment after 02/20/2009” based on the February 20, 2009 EME.
  The employee filed a Workers’ Compensation Claim (“WCC”), an SIME form, and a Petition for an SIME all on July 8, 2009.  The July 8, 2009 WCC claims: TTD from 02-20-2009 through continuing, PPI, an SIME, medical costs, transportation and attorney fees and costs.
  The employee’s July 8, 2009 SIME form lists five disputes: causation, treatment, degree of impairment, functional capacity and medical stability.
  The employee’s July 8, 2009 Petition for an SIME also lists the same five claimed disputes as listed in the employee’s SIME form.
  

The employer filed a third Controversion Notice on July 28, 2009, controverting “medical treatment after 02/20/2009.  Transportation costs, PPI, TTD.”
  On July 28, 2009, the employer filed an Answer to Employee Application for Benefits disputing claims for: TTD after 02/20/2009, PPI, medical costs after 02/20/2009, transportation after 02/20/2009, attorney fees and costs and an SIME.
  On August 25, 2009, the employee filed an Affidavit of Readiness for Hearing on the employee’s July 8, 2009 Petition.
  On September 4, 2009, the employer filed an Affidavit in Objection to Affidavit of Readiness for Hearing.
  On September 10, 2009, the parties stipulated to a procedure day hearing on the written record regarding the employee’s SIME Petition.

II.  MEDICAL SUMMARY 
The employee was injured at Testamerica while working as a marketing coordinator on May 5, 2008.  The Report of Occupational Injury or Illness states she was “moving boxes to fix a computer and felt pain in back area and bottom” and the report noted “left” side injury.
  On May 15, 2008, the employee went to Jane Sonnenburg, PA-C, with Orthopedic Physicians Anchorage who diagnosed “1.  Low back pain, 2.  Degenerative disc disease and 3.  Lower extremity weakness” and recommended: medication, physical therapy and magnetic resonance imaging (MRI).
  On May 16, 2008, an MRI of the employee’s lumbar spine noted: “Herniation on the left at L5-S1 which is directly compressing the S1 root.  This would appear to correlate well with the present symptoms.”
  The employee received medication and physical therapy.

On May 28, 2008, Ms. Sonnenburg concluded “she [employee] is not getting tons of relief with physical therapy nor the Medrol Dosepeak, we are going to go ahead and try an epidural injection.”
   Ms. Sonnenburg referred the employee to John McCormick, MD, who started to provide lumbar epidural steroid injections.

On July 22, 2008, the employee saw James Eule, MD, who made the following assessment: “1. Degenerative disc disease L4-5, L5-S1, 2. Disc bulge L5-S1, 3. Degenerative facet L4-5 and discogenic back pain.”  He recommended continued physical therapy, possible further injections and “if this is not providing adequate relief of her symptoms we could entertain doing a discogram and CT scan at L3-4, L4-5, and L5-S1 for evaluation of consideration of surgical treatment.”
  On September 4, 2008, Dr. Eule wrote the employee was “almost” medically stable.

On January 12, 2009, the employee saw Lawrence Stinson, MD, on referral from Dr. Eule, MD.  Dr. Stinson suggested the employee be considered for: intensive physical therapy, biofeedback, possible anti-depressive therapy, possible EMG analysis and a possible urology referral.
  

On February 3, 2009, Royce Morgan, PA-C, of Orthopedic Physicians Anchorage referred the employee to [insert his first name] Abbott, DC, at the Natural Health Center, LLC.
  

On February 20, 2009, at the employer’s direction, the employee saw employer’s medical evaluation (EME) physician Timothy Borman, DO.  Dr. Borman listed three impressions: “1. prior existing lumbar spine degenerative disk disease, 2. Possible left-sided L5-S1 disk herniation, 3. Somatoform disorder.”  Dr. Borman stated: “I cannot state that the work at Testamerica was the substantial cause of Ms. MacConnell’s disability and need for treatment.”  He also noted any additional medical treatment would only be appropriate for either “the prior existing lumbar spine degenerative disk disease” or “the non-work-related somatoform disorder.”  Dr. Borman concluded the employee was medically stable and had a zero permanent partial impairment (PPI) rating.  He further assigned no work restrictions or limitations to her reported workplace injury.
    

On March 5, 2009, the employee saw Shawn Johnston, MD, on Referral from Dr. Eule.  Dr. Johnston suspected the employee had lumbar radiculitis even though there was “no evidence at this time of the lumbar radiculopathy.”  

On April 21, 2009, Timothy Cohen, MD, saw the employee as an outpatient consultation.   Dr. Cohen listed several suggestions in his proposed plan for the employee, including: lumbar discography, a pre-op neuropsychological evaluation and, depending on results from suggested actions, a surgery consultation.
  By June 30, 2009, Dr. Cohen had become Employee’s attending physician and completed a Physician’s Report, which stated the employee’s condition was work related, a proper treatment would be L5-S1 Diskectomy & Disc Arthroplasty, and Employee was not medically stable as of that date.  The same Physician’s Report showed Dr. Cohen was “undetermined” about an opinion on whether the employee had a PPI rating or was permanently precluded from returning to her job at the time of injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.   SIME EXAMINATION 

The Alaska Workers' Compensation Act at AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation, medical stability, . . . degree of impairment, functional capacity . . . necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require


. . . .   

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Further, in considering whether to order an SIME the Board generally considers three criteria:

             1. Is there a medical dispute between the employee’s physician and the employer’s                                                                      independent medical evaluation physician?

2. Is the dispute significant? 

              3. Will an SIME physician’s opinion assist the board in resolving the disputes?

A review of the employee’s proposed SIME shows the employee has offered Dr. Cohen’s Physician’s Report of June 30, 2009 as the primary basis for disputes to be resolved by an SIME.
  On that form, Dr. Cohen simply checked the box labeled “undetermined” when asked two questions:  first, whether the injury would permanently preclude returning to the job at the time of injury and second, whether there would be a permanent impairment for the employee.  

The employee correctly notes EME physician Dr. Borman, declared the employee has no work restrictions or limitations and no permanent impairment from the injury at work.   The employee presents Dr. Cohen’s non-determination as a “dispute” with Dr, Borman’s opinion.  Dr. Cohen’s opinion does leave open the possibility he might one day have an opinion on one or both of the two questions asked.  However, in this instance no opinion on the two questions at this time is not a dispute that requires resolution by an SIME.   Dr. Cohen’s answer “undetermined” means he currently has no opinion.  In fact, he might someday be in agreement with Dr. Borman, or he may never render an opinion on these matters.  

We therefore conclude there is no dispute at this time between the attending physician and the EME physician on the issues of degree of impairment or functional capacity.    

In regard to the other three issues presented on the proposed SIME form, namely: causation, treatment and stability, we find there is a basis for an SIME.  All three are clearly disputed between Dr. Cohen and Dr. Borman.  We find they are significant disputes.

In regard to causation, it is clear Dr. Borman’s assertion “I cannot state that the work at Testamerica was the substantial cause of Ms. MacConnell’s disability and need for treatment” is the fundamental basis for all three controversions filed.
  A proper determination of causation is essential to resolving the issues of this case.  An SIME will help the Board resolve the disputes.

In regard to treatment, we find when Dr. Cohen suggests surgery and Dr. Borman says “no additional treatment is necessary,” there is a dispute.  It is a significant difference of opinion because were we to accept Dr. Cohen’s opinion, Employee may be entitled to further treatment; were we to accept Dr. Borman’s opinion, Employee may not be entitled to any further treatment.  An SIME would be very important in helping the Board resolve the difference of opinion.

Finally, in regard to medical stability, we find Dr. Borman deemed the employee medically stable as of February 20, 2009.  By contrast Dr. Cohen did not opine the employee was medically stable four months later on June 30 and there is no indication she has been deemed medically stable since then.  We find medical stability is a significant issue upon which key benefits may depend.  An SIME opinion would assist the board in resolving these disputes.  

In view of the record, the actual disputes we have identified, and the significance of those disputes, we conclude an SIME will assist us in resolving important questions in this matter.

II.   ATTORNEY FEES AND COSTS

The employer objects to the consideration of attorney fees and costs in this case.  The employer cites Alcan Electrical & Engineering v. Hope, AWCAC Decision No. 112 (July 1, 2009), as a basis to bar consideration of employee attorney fees and costs because that issue was “not recorded on a prehearing conference summary.”
  The issue and circumstances in Hope were quite different:  

In this case, by joining Alcan to Hope’s claim against Redi without requiring Redi to file a claim against Alcan, the board deprived Alcan of the opportunity to dispute liability on other grounds than that Redi was liable.  The commission’s decision in Dennis does not support extending the reach of AS 23.30.155(d) to employers against whom no claim has been filed, because an employer against whom no claim is filed cannot dispute liability for the claim --– either on a variety of grounds or solely on the grounds that another employer is liable.  To the extent that the board relied on Dennis to do so in this case, it misinterpreted the commission’s decision.

In Hope , unlike this case, a party had no opportunity to respond to a claim being made.  In this instance we find the claim for attorney fees and costs is neither a surprise nor denying a party an opportunity to dispute liability.  The employee filed three documents simultaneously on July 8, 2009, and all related to each other: a WCC (which in addition to other benefits, specifically claimed an SIME and attorney’s fees and costs), a Petition requesting an SIME, and the SIME form.  Similarly, the Informal Prehearing Conference Summary of September 10, 2009 reiterates the employee’s WCC by listing all claims including the SIME and “payment of attorney fees and costs.”
   We find the employee’s claims for attorney fees and costs have been present from the beginning.  Unlike Hope, employer is not denied an opportunity to dispute the fees claimed.  In fact, the employer is aware of the claim for fees and costs and has objected and disputed the fees.  The employer has reviewed the fees claimed, objected and presented written arguments against the fees.

The employer also cites 8 AAC 45.065 as a basis to bar consideration of the claim for fees and costs.  8 AAC 45.065(c) states in part: “The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.”  As stated above, we find the Informal Prehearing Conference Summary dated September 10, 2009, lists “payment of attorney fees and costs” as a part of the claim.    

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

AS 23.30.260 requires our approval of fees for an employee’s attorney.  In this case, we find the SIME evaluation claimed by the employee was resisted by the employer’s action.
  The employee seeks an award of attorney's fee and legal costs.  We granted part of the employee’s request under AS 23.30.095(k).  We have previously awarded attorney fees and costs when an SIME has been resisted.
   We can award fees and costs under AS 23.30.145(b).
  

Subsection 145(b) requires the award of attorney fees and costs to be reasonable. In Wise Mechanical Contractors v. Bignell,
 the Alaska Supreme Court held our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

We have examined the record of this case in light of these factors. The employee filed affidavits of attorney fees and costs which, supplemented by the hearing time, itemizes 4.4 hours of attorney time related to the issue of the SIME, at $350.00 per hour, and 22 hours of paralegal assistant time at $150.00 per hour.
  This yields a total of $1,540.00 in attorney fees and $3,300.00 in paralegal assistant costs.  

We note the claimed hourly rate is within the range of fees we have awarded experienced employees’ counsel,
 based on expertise and years of experience.  The employee has prevailed in obtaining an SIME for three of the five claimed disputes.  Having considered the nature, length, and complexity of the services performed, the successful resistance of the employer to part of the SIME requested, and the benefits resulting to the employee from the services obtained, we find three fifths of the total claimed attorney fees and legal costs are reasonable for the partially successful claim for an SIME.  We conclude the employee is entitled to $924.00 of the claimed fees for his attorney, and $1,980.00 of the claimed paralegal assistant costs, under AS 23.30.145(b). 


ORDER

1) The employee shall attend an SIME under AS 23.30.095(k) and AS 23.30.110(g).  
2) An SIME shall be conducted only regarding: 1) the causation and work-related compensability of the employee’s back injury, 2) the appropriate treatment for the injury, and 3) the date of medical stability.
3)A physician from the Board’s list will be selected to perform the examination, unless the Board’s designee, at the time of processing, determines no physician on the Board’s list is available or qualified to perform the examination under 8 AAC 45.092(e).   If there are no available and qualified physicians on the board’s list, the Board’s designee will notify the parties and request they provide the names, addresses and specialties of physicians in accordance with 8  AAC 45.092(f).  The parties may stipulate to an SIME physician; Workers’ Compensation Officer Faith White shall schedule an SIME in accord with the procedure in 8 AAC 45.092(h).4) The parties shall proceed under 8 AAC 45.092(h) as follows:

a. 
All filings regarding the SIME shall be directed to Workers’ Compensation Officer Faith White’s attention.  Each party may submit up to six questions within the three areas of inquiry noted above within 10 days from the date of this decision.  These questions may be used in the letter to the SIME physician.  If subsequent medical disputes arise prior to the Board’s contact with the SIME physician, the parties may request the Board address additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical disputes and specify the supporting medical opinion (including report date, page and author).  The parties must file the supporting medical reports, regardless of previous reports in the record.  The Board will then consider whether to include these issues.

b. 
The employer shall prepare three copies of all medical depositions and medical records in its possession, put the medical records in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in three binders and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical depositions and medical records in the employer’s possession regarding the employee.  This must be done within 10 days from the date of this decision. 

c. 
The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us within 20 days from the date of this decision together with an affidavit stating the binders contain copies of all the medical records in the employee’s possession.  If the binders are incomplete, the employee shall prepare four copies of the medical records missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file three of the supplemental binders with the Board, the three sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the fourth supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with the Board.  The employee shall serve the employer and file the binders within 20 days from the date of this decision.  

 d.


 




If either party receives additional medical records or doctors’ depositions after the binders have been prepared and filed with the Board, the party shall prepare four supplemental binders, as described above, with copies of the additional records and depositions.  The party must file three of the supplemental binders with the Board within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with the Board, within seven days after receipt.

e. 
The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME.  The employee shall prepare the list, and serve it on the employer within 10 days from the date of this decision.  The employer shall review the list for completeness.  The employer shall file the list with the Board within 20 days from the date of this decision.

f. 
Other than the film studies which the employee hand carries to the SIME, and the employee’s conversation with the SIME physicians or the physicians’ offices about the examination, neither party shall contact the SIME physicians, the physicians’ offices, or give the SIME physicians anything else, until the SIME physicians have submitted their SIME reports to the Board.

g. 
If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers’ Compensation Officer Faith White and the physicians’ office.
5)   The employer shall pay the employee $924.00 in attorney fees and $1,980.00 in paralegal assistant costs, under AS 23.30.145(b).

Dated at Anchorage, Alaska on September 30, 2009





ALASKA WORKERS' COMPENSATION BOARD

_______________________________

Talis J. Colberg, Designated Chairman

__




_

Patricia Vollendorf, Member





________

Janet L. Waldron, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of LAURE C. MACCONNELL employee / applicant v. TESTAMERICA LABORATORIES INC, employer; ZURICH AMERICAN INS CO, insurer / defendants; Case No. 200820613; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September  30, 2009.










_________________
Kimberly Weaver, Clerk
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