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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	RAINEY M. LANDRY, 

                                             Employee, 

                                             Applicant

                                                   v. 

TRINION QUALITY CARE 

SERVICES INC.,

                                             Employer,

                                                   and 

COMMERCE AND INDUSTRY

INSURANCE CO.,

                                             Insurer,

                                             Defendant(s).
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	FINAL DECISION AND ORDER

AWCB Case No. 200806675
AWCB Decision No. 09-0157
Filed with AWCB Anchorage, Alaska

on October 07, 2009


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s workers’ compensation claim on April 13, 2009, and at the continued hearing on July 13, 2009, at Anchorage, Alaska.  Attorney Joseph Kalamarides represented the employee.  Attorney Robert Griffin, Griffin & Smith, represented the employer and insurer.  The record closed at the conclusion of the second hearing on July 13, 2009.


ISSUES
Did the Employee sustain an injury on April 14, 2008, while working as a personal care attendant for the employer?


SUMMARY OF THE EVIDENCE

I. HISTORY OF CLAIM

Rainey Landry (“employee”) was employed by Trinion Quality Care Services (‘employer”) as of March 11, 2008, to be a personal care attendant (“PCA”) for her neighbor Kimberly Chambers.
  She asserted in her report of injury that she fell taking care of Ms. Chambers on April 14, 2008.
  The employer initially accepted the claim and benefits, including TTD, were paid.
  

On June 6, 2008, employee filed a Workers’ Compensation Claim (“WCC”), seeking a penalty and interest on TTD.
  Employee stated the injury occurred while teaching Ms. Chambers (“client”) to walk up the stairs when her client “went into one of her dementia spells….I slowly started back down the steps when she head butted me causing me to fall.”
  Employee stated she injured her low back and hip.  The employer answered denying the claim.
  On September 3, 2008, the employer controverted all benefits based on the affidavit of Charles (“Bill”) Chambers that the employee had called him at work on April 14, 2008, asking for the combination to the safe because his wife was asking for medicine.  He refused to give it to her.  He further stated that when he got home that evening he fired the employee after finding the safe where he kept his wife’s medicines damaged.  The employee did not mention a fall or injury at that time.  He also stated that it was impossible for his wife to go and down stairs and that the employee, to his knowledge, had never attempted to walk with his wife without another person assisting.  He also said he had asked his wife if she had fallen and she said no.
  

Employee amended her WCC at the prehearing on September 16, 1009 to include ongoing TTD from September 3, 2008, PPI, medicals, interest and attorney’s fees.
  Employer denied additional benefits were owed and continued its reliance on the Affidavit of Mr. Chambers.

II. MEDICAL HISTORY

The limited medical history recited here includes only those records pertinent and necessary to the question of whether employee was injured in the course and scope of her employment.  From her voluminous medical records, the records noted below are deemed to be pertinent to this issue.

As early as 2004, the employee was receiving prescriptions for methadone and promethazine for chronic back pain.
  In December 2004, the employee sought treatment for tailbone pain from a fall down stairs.
  

In March 2008 the employee reported to Paula Korn, ANP, Family Practice, that she was working as a PCA and had an order from “Erickson” for medicines for her right knee.  The employee was given prescriptions for Xanax, Methadone 10 mg (4 x day), and Roxicodone 15 mg (up to 4 a day).
  On April 11, 2008, the employee was again seen by Ms. Korn with complaints that her left hip was hurting worse.  She was given refill prescriptions for Methadone 10 mg (to take at 8 am and 8 pm), Roxicodone 15 mg (to take at 6 am and throughout the day), Phenteramine and Xanax.

The employee was seen at Alaska Regional Hospital Emergency Room on April 15, 2008, for complaints of back pain from helping a disabled neighbor ambulate “on physical therapy up some stairs” when they both fell backwards.  The employee denied to Gilbert Dickie, M.D., that she had a previous history of back problems and affirmed to the doctor that she was on no prescription medication.  On examination, the doctor noted no external signs of trauma although the employee’s husband pointed to some areas on the employee’s thighs which the husband thought might represent minor abrasions.  The doctor’s opinion was that the area appeared to be normal skin.  On the employee’s back the doctor specifically found no bruising or deformity, even though the patient reported pain over the coccyx and sacrum.  She claimed abuse by her neighbor.  

On August 4, 2008, the employee reported to Larry Kropp, M.D., that she had a long history of bruising easily and stated that she had a lot of bruises on her left side from the previous lumbar injection.
  On August 6, 2008, the employee reported to Ms. Korn that she developed bruising and swelling on her left side after the last injection.  She was receiving Dilaudid 8 mg, Methadone 10 mg, Roxicodone 30 mg, Xanax, and Adderall.

III.  DEPOSITION TESTIMONY

A. Rainey Landry, Employee
The employee testified in her deposition she went to the nursing school right out of high school, and further stated that that she was very close to graduating when she left the program.
  She also testified that she was a licensed physical therapist in the State of Kentucky, and ran her own massage therapy business from 2001 to 2003.  During that time she also worked for Orchard Chiropractic Center, specifically from July 1996 to August 2003.  Dr. Michael Keating, her employer in Nicholasville, Kentucky, was the person who got her interested in massage therapy.
  She did not seek to get a license as a massage therapist when she moved to Alaska.

The employee testified she met Mr. and Mrs. Chambers after she met her husband and moved into his apartment. She started helping Mrs. Chambers on a volunteer basis and was aware that Mr. Chambers had fired several personal care attendants.  She further testified that after she was hired by Trinion to care for Mrs. Chambers, she did not review Mrs. Chambers’ file at Trinion but she was instructed by Trinion to do range of motion exercises with Mrs. Chambers as tolerated and to “do what you can do for the patient that is within her comfort zone."
  She worked for Trinion from March 11 through April 14, 2008.
 

The employee further testified that she would do strengthening exercises with Mrs. Chambers. “We would start off in the bed, and we would do circulars, especially on her left side and -- you know, when you're laying on the bed for so long, you tend to stiffen up.  We would do range of motion of the hip joints."
  She further stated that Mrs. Chambers was not capable of moving her left arm unassisted, although Mrs. Chambers had some feeling in her left hand.
  The employee stated she started out doing light massage to get Mrs. Chambers’ joints and muscles loosened up and then she would do range of motion exercises of the shoulder, knees, and legs.
  “And then we got to the point where we were standing up, and, you know, walking circles in the room, with me, of course, assisted behind her and me being her complete left side support.  She would rest her foot -- she would rest her left leg on my left leg.  Sometimes I would take a sock and tie our legs together."
  

The employee stated she met Keirsten Smart who was the State nurse who oversaw the personal care attendants.  She recalled that on April 10, 2008, Ms. Smart came to the Chambers’ apartment and was present for approximately an hour to an hour and a half and approved some additional time for the employee.
  The employee testified that Mrs. Chambers’ condition was the same the day before the injury as it was on the date of the injury.  At that point she was walking Mrs. Chambers in circles around the room.  During the month employee worked with Mrs. Chambers her condition went up and down, and there was one day when Mrs. Chambers had a mini stroke and the employee called 911.  The employee also stated she noticed a big difference in Mrs. Chambers’ condition from the strengthening exercises the employee had been doing with her.
  The employee stated she took Mrs. Chambers up and down the stairs approximately 20 times after the mini-stroke because “we had to get her strength in again, approximately 20 times then."

On the day of the accident the employee testified that she and her husband, because it always took two people to help Mrs. Chambers stand, got Mrs. Chambers to stand and use the commode located next to her bed.  Employee’s husband then returned to their apartment across the hall.  Once Mrs. Chambers was in the standing position, “I got behind her, and she could -- she could ambulate with assistance behind her."
  The employee stated she did ambulation exercises with Mrs. Chambers for approximately 15 minutes, doing approximately ten laps around the room, an area approximately 8’ x 4’, before doing the stair climbing exercise.
  When they started the stair climbing, according to the employee, she was behind Mrs. Chambers with her left foot underneath Mrs. Chambers’ left foot and onto the first step.  The employee was grasping the rail with her left hand, and Mrs. Chambers was also grasping the rail with her left hand.  The employee asked Mrs. Chambers if she was comfortable and when she said yes they stood up with their left foot onto the first step.
  Mrs. Chambers “was in a good mood that morning, was ready to get up and do something.  We did our normal walk around.  We walked up -- we actually made it to the third step, and she went into one of her “I'm losing my mind" type things.  She thought I was a police officer trying to arrest her, and she thought Mr. Chambers was upstairs messing with some woman named Sarah....But she got extremely frantic, and she flipped her head back and hit it into me, and that set us toppling down."
  The two of them fell approximately four steps.  “When I fell, I held out my arms so she did not get injured, and I took the --I took the force of her falling on me, and I screamed for my husband top of my lungs.  He was next door.  Because I couldn't move.  And he came in the house and got her up, checked on her, made sure she was okay.  Checked her PERLA, which is the restriction.  I'm sorry. It's a medical term.  I shouldn't use that.  Her -- how her eyes constricted to the light."
  In response to the question whether Mrs. Chambers was hurt in the fall, the employee said no.  She herself, however, had an immediate onset of pain in her lower back.  She stated she first hit the edge of the first step, and then Mrs. Chambers fell back on her.
  The employee further testified that, after her husband got Mrs. Chambers into her bed, he gave her a fentanyl lollipop which Mr. Chambers always put on top of the safe “in a little pink urinal type thing."
  After getting Mrs. Chambers situated, her husband came over to where she was still lying and" picked me up."
  She stated that he was trained as a firefighter/EMT and thus knew how to pick someone up.  At the time the employee stated she weighed about 180 pounds.

The employee testified Mr. and Mrs. Chambers spoke on the phone every day while he was at work.  The fall occurred at about one o'clock in the afternoon.  The employee did not tell Mr. Chambers that she and his wife had fallen.  Rather, she stated her husband was the one who called Mr. Chambers in the afternoon to let him know the employee had been injured.  She was not present when her husband called Mr. Chambers because her husband had carried her to their apartment where he put her to bed.  She believed he went over to check on Mrs. Chambers and it was from there he called Mr. Chambers.
  Later in her deposition, she testified that she was in her apartment when her husband called Mr. Chambers.  She said “he told Mr. Chambers that Kimberly and I had fallen and I impacted the fall and I was having a lot of lower back pain, he needed to get home.  And Mr. Chambers said, ‘well, I'm not going to be able to be home till later tonight.’  So my husband said, ‘okay. Well, I'll go over and check on her and get her to the restroom and feed her and, make sure she's okay.’"
  She further stated her husband would check in on Mrs. Chambers.
  However, she herself did not speak to Mr. Chambers on the day of the fall after she fell.
  She also stated that later after Mr. Chambers got home she heard him speak to her husband in their hall and he told her husband she was fired and had been replaced but did not say why.

The employee also testified about her prior back pain and her “usual back medicine."
 She stated she had pain for several years while working and going to school but no specific injury.  She first treated with her chiropractor Dr. Keating, back in 1996, but he did not prescribe medications.
  She thought her back pain might have been related to the fact that one leg, her right leg, is half an inch shorter than her left leg.   She started getting narcotic pain medications after she came to Alaska where she was treated at Fort Richardson.  She was first started on Percocet and then changed to OxyContin.
  

Sometime in 2005 the employee testified the doctors at Fort Richardson switched her from OxyContin to methadone.
  She began seeing Dr. Thornquist in 2007 at which time she restarted her pain medications.  She started off with roxicodone and methadone.  “I always took my medicine in the evening. I took my methadone in the evening."
  She agreed that in 2007 and early 2008, she was being treated for chronic pain.
  The employee was seeing Paula Korn, ANP, who continued to prescribe pain medications for her left knee and low back soreness.  The employee said she attributed her low back soreness to working long hours.  However she admitted she was only paid to work four hours a day five days a week with Mrs. Chambers and only after March 11, 2008.
  The employee saw Ms. Korn on April 11, 2008, for a refill of her medications.  The employee reiterated that she was taking her medications only in the evenings.

Following the injury the employee was seen at Alaska Regional Emergency Room on April 15, 2008.  She complained of pain in her in her back/butt, about 2 inches below her belt line with pain radiating down her legs.
  When asked about her denial at the emergency room of prior back problems, she replied “I've never had a diagnosed back problem."
  When asked if she thought it was truthful when she told the emergency room that she never had a previous history of back problems she replied “I do.  I believe everyone gets sore backs."
  When asked if she told the ER doctor about her pain medications she said she was sure she did, although “my husband did most of the speaking."

Before the work injury the employee testified that she was on 40-milligrams of methadone, which she took once a day and Xanax for sleeping.  She could not recall if she was also taking 30-milligram roxicodone.
  After the work injury the employee stated she was taking Xanax, methadone, Oxycodone which she also took prior to the accident, and hydromorphone, which she did not believe she took prior to the accident.  She also had a prescription for Albuterol for breathing/anxiety attacks.

The employee denied that on the day of the injury she had called Mr. Chambers at work to ask for the combination to the safe because Mrs. Chambers was asking for more medication.  She said he had in the past offered her the combination to the safe but she had declined because she did not want to know it.
  She also denied hitting the safe in an effort to make Mrs. Chambers think she was trying to get to her medications.  She did agree the marks in the pictures of the safe were not there early in the morning.
  In reviewing the pictures of the stairs where the fall occurred, she observed that the bicycle was not in its normal place, having been moved closer to the stairs.

B .Nathaniel Landry

At his deposition, Nathaniel Landry testified he is the husband of Rainey Landry.
  He stated he had been medically disabled since 1996, when he was involved in a motor vehicle accident.  He sustained injury to his right knee and had herniations or bulging in his back.
  He stated he was on Social Security disability but declined to answer any questions about his health or his medications.
  Although he did not take any medication that would impair his ability to remember at the time of his deposition, he did say that he had had two concussions and his memory was not that good.
  He stated that he did not recall his wife seeing any doctors when he met her in 2005 and was not aware of any health concerns prior to their marriage because she never complained.   He did acknowledge that she took medications but he did not know what they were although “I’m thinking it was narcotic medications.  It was oxycodone and something else for spasms or something….”

He met the Chambers when he married the employee and she moved into his apartment.  He thought Mrs. Chambers had a stroke and “her right side (sic) was a little bit – is probably 75 percent impaired, but when Rainey started helping her, her range of motion got better.”
  He said that Mrs. Chambers could only walk with assistance.  He saw his wife walk Mrs. Chambers around the room three or four or five times and take her up and down the stairs three or four times, before the employee started working for Trinion.

When asked about his physical limitations Mr. Landry stated “I can't pick up 100 pounds.  I can-I can if there is an emergency or something like that, I can -- I mean, let me rephrase it.  I can pick it up I just can't pick it up frequently.  I can't pick it up, pick it up, pick it up, pick it up, pick it up.  I can't repetitiously pick up 100 pounds but I can pick up -- if I had to pick up something, I could pick it up if it was super heavy."
  He then stated however he didn't know what his Social Security restrictions were.

In the continuation of his deposition on April 1, 2009, Mr. Landry stated that in 2003 his low back was aggravated in a motor vehicle accident, and in 2005, his right shoulder was hurt in another accident.
  He stated that he had applied to Social Security for benefits contending that he was permanently and totally disabled.
  Mr. Landry further stated that he has been taking oxycodone since about 2003 on an off and on basis, as needed.  At the present time he was using it daily and had been doing so for the past two years.

Following the injury to his wife, Mr. Landry said he took a letter and envelope to Trinion for her but he didn't know what was in the envelope.  He didn't know about any paperwork his wife might have filled out.  He did not know whether she filled out any time sheets.
  He repeated he was not aware of any medical problems that his wife may have had pre-existing the injury on April 14.  He did agree he took his wife for appointments but he never intended the appointments with her.
  

When his wife fell Mr. Landry heard her cry and went over to the Chambers’ apartment to see what had happened.  He found Mrs. Chambers and his wife laying at the bottom of the stairs with Mrs. Chambers on top.
  After checking Mrs. Chambers out, he picked her up and moved her over to the bed and set her in the bed.  “I went from underneath her shoulders and to her waist and kind of drug her with her feet.  Picked her up and sat her in the bed, kind of a half fireman carry type of deal, and set her in the bed."
  He both carried her and dragged her.  He then returned to assist his wife who said she was fine.  He picked her up underneath her arms and half fireman carried her over to their apartment and laid her in their bed.
  He then returned to the Chambers' apartment to see if Mrs. Chambers was all right.   He also said his wife asked him to call Mr. Chambers and tell him there was an accident.
  He then called Mr. Chambers from his home phone and told him that Mrs. Chambers had fallen on top of his wife.
  When he called Mr. Chambers he thought Mr. Chambers told him to notify Trinion and that he would be right over.  Mr. Landry said he told Mr. Chambers he needed to notify Trinion because it was not his [Mr. Landry’s] place to call Trinion.  He said Mr. Chambers stated he would get to the apartment as fast as he could but he showed up at his usual time around 7 PM.
  He never talked to Mr. Chambers again.

However, Mr. Landry later stated that when Mr. Chambers came home that evening, he did speak with Mr. Chambers and told him “there had been an accident, that Mrs. Chambers fell on top of Rainey."
  Mr. Landry testified that Mr. Chambers then said “I talked to Trinion, and Rainey is fired.  And I said, why?  And he said, we have already found someone to replace her.  And that was pretty much the last time I talked to him."
  He did say he checked on Mrs. Chambers several times that afternoon and on at least one occasion Mrs. Chambers asked him for more medication.  He told her she would have to wait for Mr. Chambers to get home.
  However, he did not call Mr. Chambers to tell him his wife was asking for more medication.

Mr. Landry then testified that he took his wife to the emergency room the following day.  When asked if the doctor looked for bruises and marks on the employee, Mr. Landry stated that the doctor did and that he found some. Mr. Landry said he “saw bruising near --  the-near -- right about the buttocks crack there was bruising in that area.  And then they took her to do a (sic) x-rays or imaging or something like that."
  He acknowledged that he was aware that his wife was taking medications daily but did not know for what exactly.  He thought it had to do with her back.  However, he did not remember the ER doctor asking him about his wife’s medications.
  

The only time Mr. Landry talked to anyone at Trinion was when he went there  to deliver a letter given to him by his wife.  When someone at Trinion said that they needed to talk to his wife he said that he would need an attorney before he would let his wife talk to them.  He said this was in response to threats by Mr. Chambers to sue them (Mr. and Mrs. Landry).
  He further indicated he did not think he ever called anyone at Trinion.

Mr. Landry also testified that Mrs. Chambers could see and was not blind.  “Every time I walked in, she would say hello.”
  However, he also stated that her memory was not good.

C  Charles (Bill) Chambers

Mr. Chambers testified in deposition on March 30, 2009.  His wife Kimberly had a stroke and she could not go up and down stairs.  He put a hospital bed downstairs and that's where they both slept at night; he slept by her bed every night.  She had a major stroke which paralyzed her left side and took her eyesight, both eyes.  She had nerve damage and seizures.  The stroke affected primarily her right side.  She could not pick up even a pencil off of a table with her left hand, and she was unable to use her left foot and leg.
  Her physician Dr. Scott Mackie recommended physical therapy and rotation exercises for her leg and arm.  “I would try to walk her, but me walking Kim was more or less me holding her weight and she would follow, and I was absolutely holding her weight up.”
  She had control of her right leg but not of her left.  When he walked her he would face her and be holding her under her arms.
  Her memory was affected by the stroke and there were times when she would not recognize her husband.  Her short-term memory was also affected although she could sometimes remember some things but at other times she was not coherent.

Mr. Chambers testified that he had fired several home health care nurses because they were lazy or mistreated his wife or were not doing their job.
  When he worked a 10-hour day he had to be at work at six in the morning but he would come home at 9 A.M., at noon, and at 3 in the afternoon to check on his wife.  He them got home around 4:30 in the afternoon.  When he worked a 12-hour day he would get home at 6:30.
  With the health care aides he still came home every day at noon.  He also kept control of her medications, keeping them in a safe, because she was on a lot of medications.

Mr. Chambers testified that he hired the employee because she told him she had worked with stroke patients and knew all about them.  She said she had patients like his wife up and walking in six months to a year.  She told me she could help his wife. So he gave her permission to pick up Kimberly and walk with her, although every time it came to lifting his wife the employee would get her husband or his son to help her. However, he never actually witnessed her walking his wife.

Mr. Chambers testified that on April 14 the employee called him at work and told him his wife was asking for her pain medication.
 He told the employee that he would be getting off work at 4:30, and since it was around 2 or 3 p.m., he would give her medication when he got home.  He felt his wife would be fine until he got home and told the employee not to worry about it.   He stated the employee asked him for the combination to the safe which he refused to give to her, telling her he would be home shortly.
  He stated the employee then said his wife was throwing a fit and asking for her medicine and that she was going to tap on the safe to make his wife think that she was trying to get her medication for her.  “I told Rainey to -- I would handle it when I get home. She will be fine till I get home. Don't worry about it.”
  Then he said that the employee asked him to give her the combination to the safe where he kept the medication and he refused to do so, telling her he would be home shortly.  “When I got home, I found serious damage to my safe that was not there when I left in the morning."
  He saw a hammer and chisel lying next to the safe and he said “I told Rainey to leave my home and to not come back."
  He asked her if she did damage to the safe and she admitted it.  Her explanation “was my wife was throwing a fit wanting her medicine, and she -- her excuse to me was, I was just trying to humor her.  I was tapping on it. There was serious damage."
  He had Dana Kolb come by that evening to take pictures of the safe.

Mr. Chambers called Trinion the next morning to say he fired the employee and did not want her to return to his apartment.
  He asked for Dana Kolb to be hired to care for his wife.  Stacy at Trinion asked him if there had been an injury to the employee and he said no.
  However, the next morning he saw the employee hobbling around and he called to Trinion to say that the employee would be filing a report of injury which he did not believe.
  After Stacy asked him if the employee could have fallen he asked his wife if the employee had fallen with her and she said no.
  It was the morning after he fired the employee because he did not know there had been a fall until the next morning.
  He knew that his wife had not fallen because she bruised easily and there were no bruises on her.
  Mrs. Chambers died on December 26, 2008.

IV. TESTIMONY AT HEARING

A. Rainey Landry, Employee

The employee testified that she graduated from high school in Kentucky and enrolled at Lexington Community College in the pre-nursing and nursing program. However, she did not finish the two year program for an AA degree.  On cross-examination she stated she took pre-nursing and nursing courses.
  She also attended Lexington Healing Arts Academy and was a licensed massage therapist in Kentucky.  She worked at the Royal Manor nursing home with Alzheimer's and stroke victims.

The employee met Mr. and Mrs. Chambers when she married her husband (Nathanial Landry) and moved into his apartment.  She became friends with Mrs. Chambers and Mr. Chambers asked her to become a personal care attendant (“PCA”) as he had fired several of the previous PCAs.  She suggested that he change from Easter Seals to Trinion as the employer of the PCA because her husband had a friend who worked for Trinion.
  She attended the orientation program Trinion gave.  She told Mr. Chambers said she was taking pain medication but she only took it in the evenings to go to sleep and it was prescribed by her doctor. She stated that no one at Trinion asked about her back but during the orientation program she did ask for a knee pad but did not discuss her back condition.  Her husband gave her some Tylenol during the orientation.

The employee began working with Mrs. Chambers through Trinion on March 11, 2009.  She would come in before Mr. Chambers left for work in the morning.  She returned at 9 to give a snack to Mrs. Chambers and to bath her.  She washed her hair every other day.  She testified that it took two people to move Mrs. Chambers from her bed to the commode because she weighed about 300 pounds.  However, the employee testified she could pull Mrs. Chambers up by herself in order to walk around the room.  When she was walking Mrs. Chambers around her room the employee used her left leg to support Mrs. Chambers’ left leg because she was paralyzed on her left side.  She was walking her on her right leg to build up her muscles.  Mr. Chambers knew about it and had seen her walking his wife.  He was fine with it as he hoped his wife would get better.  The employee did not believe Mrs. Chambers was legally blind, although she did have memory problems and she had good and bad days.  Mr. Chambers came home during the lunch hour to see his wife and give her medicine.
  If her husband or Mrs. Chambers’ son were not present Mr. Chambers would help the employee move Mrs. Chambers from the bed to the commode.  Mr. Chambers would leave out the medication for Mrs. Chambers on top of the safe. If she was awake when he came home at lunch he would give his wife the medication, otherwise he would leave it for her to give to Mrs. Chambers.
 

The employee testified she met Keirsten Smart twice for about 10 to 15 minutes each time.  She also testified that Mrs. Smart came in one day while she was walking Mrs. Chambers.
 

On the date of the injury, April 14, the employee gave Mrs. Chambers her breakfast and Mr. Chambers left.  She gave Mrs. Chambers a snack and then bathed her about noon with her husband's assistance.  Her husband left while Mrs. Chambers was on the commode.
  The employee got Mrs. Chambers off the commode and started walking her around the room.  It was a good day so they walked for 15 or 20 minutes and then tried going up the stairs.  When she was taking Mrs. 
Chambers up the stairs Mrs. Chambers’ left hand was on the rail and the employee's left foot was under Mrs. Chambers’ left foot.  On about the fourth step Mrs. Chambers started hollering and head butted the employee.  The employee lost her balance and she landed straight down on the first step, hitting her hips and coccyx.  Mrs. Chambers was on top of her. She screamed for her husband who came over.  He first checked Mrs. Chambers’ eyes with a light and then picked her up and placed her in her bed.  He then helped the employee up and half carried her to their own apartment where he put her to bed.

The employee testified her husband called Mr. Chambers to tell him what it happened.
  The next day her husband took her to the emergency room.
  They passed Mr. Chambers in the hallway and he asked how she was.  She said she was hurting in the tailbone and above the belt.  She did not speak to the doctor the emergency room, letting her husband do all the talking because she was in so much pain.  The doctor asked her about drug allergies but she denied he asked her about any medications she might be taking.  She was screaming in pain.

The employee denied that she ever asked Mr. Chambers for the combination to the safe, contending that Mr. Chambers had offered it to her on numerous occasions.
  She denied that she called Mr. Chambers in the afternoon saying his wife wanted drugs.  She denied causing any damage to the safe.

The employee further testified that she would occasionally talk to Dana Kolb who replaced her as the PCA.  She would ask about Mrs. Chambers’ conditions and her limited mobility.  According to the employee, Mrs. Chambers recognized her whenever she came into the apartment so she would be surprised if Mrs. Chambers was legally blind.
  

The employee iterated that her physical therapy program consisted of walking Mrs. Chambers 15 to 20 minutes each day which included April 14.  She repeated Ms. Smart was present on one occasion when she was walking Mrs. Chambers.  She stated she taken her up and down the stairs 10 to 15 times but it depended on whether she was having a good or bad day. She had walked Mrs. Chambers that week in circles but she could not remember the precise number of times. She was paid for six days of work for four hours a day.
  She filled out the timesheets which had been pre-signed by Mr. Chambers.  She was not sure the time sheets were accurate although she did fill them out on a regular basis.  She said she did not know the meaning of “multilevel locomotion” and, therefore, did not fill it in on the form.  She said that her husband turned in her time sheets after her injury.
  She asserted she'd finished certified nursing school even though her transcript showed she had taken only one nursing class.  The employee is currently taking 30 mg of oxycodone.
  

The employee said when she would walk Mrs. Chambers she placed her own arms underneath Mrs. Chambers’ arms and lifted Mrs. Chambers’ left foot onto her left foot.  Mrs. Chambers would hold onto the stair rail with her left hand.  They would start with the right foot when they walked or climbed.  They would go up the stairs one at a time for two or three stairs and then down again.  Coming down, the employee would have Mrs. Chambers put her right leg down first, whether going backwards or forwards.
  

The employee testified her husband is disabled from a clavicle injury but it does not affect his strength.  He has knee problems and low back pain for which he is on medication.
  She stated she did not call Mr. Chambers on April 14 to say that she had an injury.  However, she did hear her husband call Mr. Chambers but she did not hear the conversation.  She thought her husband talked to Mr. Chambers couple of times that day.  She stated that the reason she did not tell the emergency room doctor about her back was because she had never had a back diagnosis, only soreness in her back from working.  She has a hyperlordotic curve of the lumbar spine.  She was not sure if a doctor ever told her the narcotics for which she was prescribed were for her low back or her knee.  She repeated that she took the methadone only at night when she was working.

On redirect, the employee stated that Mrs. Chambers enjoyed her walking her and she would ask to used the commode 3 times an hour just to get out of bed.  The employee thought Mrs. Chambers’ strength was improving with the walks.
  

The employee stated she is followed by her doctors for her medications and is subject to random urinalysis and blood tests.  She acknowledged that she had filled her prescriptions just a few days before the accident.

B. Nathaniel Landry

Nathaniel Landry is the husband of the employee whom he first met in 2005.  They married in 2007 and moved into his apartment across the hall from the Chambers.
  He testified he observed his wife on several occasions walking Mrs. Chambers and doing range of motion exercises.  He helped with picking her up to put her on the commode, change the bed, put her into the wheelchair.
  

On April 14, 2008, he heard his wife scream and he ran across the hall to find his wife on the floor with Mrs. Chambers on top of her – they were at the bottom of the stairs.  He said he was worried Mrs. Chambers had hit her head on the wall and checked her out.  He then picked her up and slid around and half carried her to the bed.  Then he checked on his wife and picked her up and carried her to their apartment where he put her to bed.
  His wife asked him to call Mr. Chambers which he did and told him there had been an accident when the employee and Mrs. Chambers tumbled down the stairs but Mrs. Chambers was alright.  Mr. Chambers said he could not come home right away but Mr. Landry said he would check on her.
  Mr. Chambers came home when it was dark.  After Mr. Chambers got home, he knocked on the Landry’s door and when Mr. Landry opened it, Mr. Chambers told him the employee was fired.
  He thought he called Trinion the next morning to report his wife’s fall but did not recall calling Trinion at about 1:00 in the morning.
  He testified that he did not call Trinion because he did not think it was his responsibility to notify them of the accident, and he did not have Trinion’s telephone number.  He got the number the next morning and called Trinion then.
  

When Mr. Landry took the employee to the hospital, he did not recall talking to the doctor.  His wife was in a lot of pain and he got a wheelchair for her because of her pain.  He did not recall the doctor asking about medications, only if the employee had any drug allergies.
  He was aware his wife had a sore back on occasion but did not know of any diagnosis.  At the hospital he pointed out the bruises on his wife’s back to the doctor.  He testified he did not know whether the doctor saw the bruises.  He denied his wife had a history of back problems as she had no prior back injury.

Mr. Landry testified he has been taking narcotics since a motor vehicle accident in 2003.  He also had a closed head injury and his memory is not that good.  He last worked in 1994 but is no longer on Social Security disability.
  At the time of the accident he thought his wife weighed about 165 pounds and Mrs. Chambers weighed over 250.

C. Keirsten Smart

Ms. Smart testified that she is self-employed as the owner of Smart Care which is a care coordination agency certified through the State of Alaska to provide care coordination for nursing home level of care criteria but who prefer to remain in their homes. She helps families become eligible in terms of applying and receiving assistance.  She develops the plan of care and then monitors services.
  She first helped Mr. Chambers in February 2007 in applying for Medicaid benefits and in-home assistance.
  Mrs. Chambers had multiple cerebral vascular accidents (strokes) and was legally blind.  She needed maximum assistance for her own personal care. She could not use her left hand.  Her cognitive abilities were impacted by the stroke.  Her husband would come home at noon for lunch and took her to and from medical providers.
  She saw Mrs. Chambers once a month at her home to monitor the services being provided to her.  Mr. Chambers was very involved in the care of his wife.
  

In April she filed a progress report and noted that Mrs. Chambers was weaker than she had been and that she was deteriorating.  Her cognitive status was also declining.  She stayed 45 minutes to an hour on each visit, and her last visit was on April 10, 2008.  Mrs. Chambers could transfer to the commode with assistance but she could not walk and Ms. Smart said she never saw her walk.  She never saw the employee walking Mrs. Chambers.
  Mrs. Chambers could not put weight on her left leg in order to pick up her right foot.  She could not put her hand on the rail and she would have needed total assistance to move around the room because she could not put weight on the left side of her body.
 

Mrs. Smart further testified that with someone holding their left foot under Mrs. Chambers’ left foot, someone might be able to help her take a couple of steps.
  There were no orders for doctors to perform any kind of physical exercise in the home such as range of motion activities and, therefore, the personal care attendant would not have been authorized to do such. In her meetings with the employee she felt that she was “pretty grandiose" as to what she could do with Mrs. Chambers.
  Ms. Smart was aware that Mr. Chambers had fired several PCAs.  She also stated that while Mrs. Chambers had problems with her short-term memory she would likely have remembered a fall, although she would have been unable to remember other things such as appointments.

D. Charles (Bill) Chambers

Mr. Chambers testified that he was a long-time employee of Veco, now CH2MHill, working as a pipe fitter in construction.  His wife had her stroke on January 30, 2007, and passed away on December 26, 2008.  She was hospitalized for five to six months and in rehabilitation for a couple of months and then back to Alaska Regional for additional therapy.  He had her at home for 1 ½ years.  Prior to his wife’s stroke, he had worked on the Slope.  After her stroke, he arranged to transfer to work in town, and arranged his schedule so he could be at home before work, at noon, and after work.  Someone recommended he contact Keirsten Smart to be his care coordinator and she took care of the red tape to get him set up with a PCA.  

Mr. Chambers stated he built the safe to house his wife’s medications because he did not trust anyone with all the medicines his wife took.  He said that the employee asked him for the combination.  On April 14, 2008, the safe was not damaged when he left for work in the morning nor when he came home at noon.  But when he came home after work, the safe was damaged.  He had refilled his wife’s medications two days earlier.  It was when he saw the damaged safe he fired the employee.

E. Trinion Witnesses

1.Theresa Bovey, Co-Owner

Ms. Bovey testified she is one of three owners of Trinion Quality Care which provides non-medical personal care for seniors and disabled persons.
  The program is consumer directed care which means Trinion pays for the PCA selected and supervised by the consumer.  Trinion makes sure the billing is proper for Medicaid reimbursement, and Trinion handles the payroll taxes, provides workers’ compensation insurance, etc.
  Keirsten Smart is a care coordinator, acting as an intermediary between the State and the consumer.  The State of Alaska pays Trinion who pays the PCA.

2. Angela Jean Gerken, Co-Owner

Ms. Gerken testified she is a co-owner of Trinion and is the Chief Financial Officer, Human Resource Officer, Accounting Manager and Marketing Manager.
  She first learned of the employee’s claim of an injury from a voice mail left in the general mail box from the employee’s telephone number.  The call according to the recording came in at 1:01 A.M. on April 15, 2008.
  Nathan Landry, the voice mail said, stated his wife had injured herself and he gave her some Nyquil but would be taking her to the hospital in the morning.
  Stacey Thomas also told her of the telephone call from Mr. Chambers stating he had fired the employee and needed another PCA.  She said he had not mentioned any injury in his initial telephone call.
  She had Stacey call Mr. Chambers due to the discrepancy in the two stories.  She also had Stacey call the employee and when the employee answered she was on a speaker phone with the husband in the background.
 

Ms. Gerken, when asked about her notation that the employee’s claim of injury is something serious, replied that anytime an employee is fired and files a workers’ compensation report of injury the same day it is suspicious.  It was not her intent to dissuade the employee from filing a report of injury but rather that a report of injury is a serious matter.
  She also stated that the employee had denied any prior back problems to her at the orientation.

3. Ginger E. Corbin, Co-Owner

Ms. Corbin testified she is a co-owner of Trinion and is the Chief Operations Officer, and is responsible for processes and procedures.
  She testified that the employee and her husband both attended the CPR /First Aid class on March 20, 2008, which she remembered because it was unusual for a husband to attend.  During the class the employee complained of back, hip, and knee problems.  During the break the witness said she spoke to the employee expressing her concerns about the employee doing lifting and transfers.  The employee said she had no concern because her husband would help her and he was trained as an EMT.
  They offered her gloves and a belt to assist her – it was a general offer, but the employee said they were not necessary.  The employee stated she had known the patient for a while and knew she was bed-bound so walking and transfers were not an issue.  She also said she would have her husband’s help with turning the patient.
  When Mr. Landry brought the incident report to the office she asked to speak to the employee since the injury was to the employee.  Mr. Landry’s response was that he needed to contact an attorney.

4. Stacy Thomas, Employee

Stacy Thomas works as a Service Care Coordinator for Trinion and she does the scheduling of the PCAs.  She keeps track of the clients’ needs and the hours permitted by the State for a PCA.  She provides all employees with the number to call if they cannot make a shift or if the employee or a client is injured.  There is an emergency number available for calls after the normal business hours.  All telephone calls are documented and kept as business records.  This number was provided to the employee at her orientation.

On the morning of April 15, she took a telephone call from Mr. Chambers in which he stated he had fired the employee.  She was also informed of a telephone call from Mr. Landry on the answering machine saying that the employee had been hurt.  She looked into the protocol to follow for an injured employee and spoke again to Mr. Chambers asking if the employee had fallen which he denied.  She testified about the telephone notes in the business records on April 15, 2008.  In the telephone call with Mr. Chambers the witness asked him if Mrs. Chambers had fallen the previous day and he said “my wife is here, do you want to ask her?”  So the witness said “I did” and the woman identified as Mrs. Chambers by Mr. Chambers said “no” which the witness understood to mean Mrs. Chambers had not fallen.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. PRELIMINARY ISSUES INCLUDING EVIDENTIARY OBJECTIONS

A. Exclusion of Witnesses

At the start of the hearing, the employer though counsel requested that all witnesses, except the employee be excluded from the hearing prior to their giving their testimony.  The employee objected stating that the Board did not have authority to exclude witnesses.  The employer asserted that, to the contrary, the Board had inherent authority to exclude witnesses.

Alaska Rules of Evidence provide at Rule 615 for the Exclusion of Witnesses from a hearing “so that they cannot hear the testimony of other witnesses.  “The efficacy of excluding or sequestering witnesses has long been recognized as a means of discouraging and exposing fabrication, inaccuracy and collusion.  These are compelling reason for exclusion in both criminal and civil trials.”
  This philosophy is certainly applicable to hearings before the Board, especially in cases involving the credibility of the witnesses.  

The Alaska Workers’ Compensation Act (“Act”) further provides that “in conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may … conduct its hearing in the manner by which it may best ascertain the rights of the parties.”
  In addition, the Act provides that a witness “summoned in a proceeding before the board … shall receive the same fees and mileage as a witness in the superior court.”
  Therefore, the Board has implicit if not explicit authority to conduct its hearings as determines to be in the best interests of the parties.

Since the matter before the Board involved credibility of witnesses as to whether the employee’s disability arose out of an injury occurring within the course and scope of employment, the Board held at hearing that the witnesses for both parties would be excluded from the hearing room prior to providing the Board with their testimony.

B. Exclusion of Evidence

The employee moved to exclude a large portion of approximately 1593 documents submitted by the employer which included the personal history of Nathanial Landry including court records, the personal history of the employee including her court records, the employee’s medical records, and her educational records.  The employee relies on Alaska Rule of Evidence 403 which states in full “[a]lthough relevant, evidence may be excluded if its probative value is outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.”
  A large number of the employee’s prior medical records were included in the documents submitted to the Board.  Employee asked that the majority of these be excluded since medical causation was not at issue, at this time.  Further, the employee contended that under Evidence Rule 404 the records of her prior drug use should be excluded as the value of the records is outweighed by the potential prejudicial aspect when used to attack the credibility of the employee.  

The employer asserted he disagreed with employee’s counsel that the medical records showing employee’s prior history of drug use, both legal and illegal, should be admitted because the records go to the issue of employee’s credibility which is the core issue before the Board.  In particular, the parties are disputing whether the medical record from April 11, 2008 should be allowed.  This record shows that the employee received from her doctor 135 15 milligram tablets of Roxicodone on April 11, 2008, 4 days before the alleged injury on April 14, 2008.  

The Board held that the panel is open-minded and fully capable of sifting through the evidence to ascertain what is relevant and probative and will be able to ignore any evidence that is not relevant or probative.  Therefore, the Board held that all of the evidence should be admitted and it would sort the evidence out after the hearing.

C. Objection to Rebuttal Witness Not Previously Identified

Just prior to the continuation of the hearing on July 13, 2009, the employee filed an Amended Witness List naming a rebuttal witness, to wit, Paige Green.
  The employer filed an Opposition to Employee’s Amended Witness List contending that the new witness was not in fact a new witness but one known to all parties as early as December 2008 when the employee in her deposition stated she would call Ms. Paige as a witness.
  The employer further contended that the witness was not a rebuttal witness at all but rather a back-door attempt to submit new evidence to the Board.  

Employee argued that the identity of Paige Green was known to all parties and unidentified rebuttal witnesses were listed on her original witness list.  Further, in an offer of proof, employee stated that Ms. Green would testify in rebuttal to the testimony of Keirsten Smart and Mr. Chambers that Mrs. Chambers was unable to walk.  Ms. Green would testify that she lived with the Chambers during the period of the employee’s employment as a PCA for Mrs. Chambers and that on at least two occasions she saw the employee walk Mrs. Chambers up the stairs by standing behind her.

Alaska Rule of Evidence (ARE) 46 Conduct of Trials provides in relevant part:

(b) Introduction of Evidence.  Unless otherwise ordered by the court, which may regulate the order of proof in the exercise of sound discretion, the plaintiff shall then introduce evidence, and when the plaintiff has concluded the defendant shall do the same.

(c) Rebutting Evidence.  The parties may then respectively introduce rebutting evidence only, unless the court, for good reason and in the furtherance of justice, permits them to introduce other evidence.

AS 23.30.135(a) provides in relevant part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. 

Typically, rebuttal witness testimony is allowed only as to opinions or evidence brought out for the first time at hearing.  The Alaska Supreme Court in Sirotiak v. HC Price Co.,
 stated:

“[R]ebuttal testimony is any competent evidence which explains, is a direct reply to, or a contradiction of material evidence introduced by ... a party in a civil action.” Riffey v. Tonder, 36 Md.App. 633, 375 A.2d 1138, 1977) 1145; 6 J. Wigmore, Evidence Sec. 1873 (Chadbourn rev. ed. 1976) (usual rule excludes all evidence which has not been made necessary by the opponent's case in reply). Cf. Van Horn Lodge, Inc. v. Ahearn, 596 P.2d 1159 (Alaska 1979).  The focus of rebuttal is to respond to new points or material first introduced by the opposing party.  Chrisler v. Holiday Valley, Inc., 580 S.W.2d 309, 314 (Mo.App.1979); Souza v. United Electric Railways Co., 49 R.I. 430, 143 A. 780, 782 (1928). Rebuttal should not merely contradict or corroborate evidence already presented, instead it should be evidence in denial of some affirmative fact which the answering party endeavors to prove. Yeomans v. Warren, 87 A.D.2d 713, 448 N.Y.S.2d 889 (1982).

The trial court is vested with wide discretion in controlling the order of proof. American Nat'l Watermattress Corp. v. Manville, 642 P.2d 1330, 1339 (Alaska 1982). Whether evidence is proper rebuttal evidence lies within the trial court's sound discretion. See Alaska Airlines, Inc. v. Sweat, 568 P.2d 916, 932 (Alaska 1977).

*  * *

In general, evidence which is necessary to prove a prima facie case should be presented in plaintiff’s case in chief.  6 J. Wigmore, Sec. 1873, at 678.  Although the plaintiff is not required to anticipate defenses as part of its case in chief, see Houser v. Coursey, 310 Ky. 625, 221 S.W.2d 432, 433-34 (1949), the plaintiff may not ignore known defense theories or close her eyes to avenues that directly counters plaintiff’s prima facie case. See Pieniewski v. Benbenek, 56 A.D.2d 710, 392 N.Y.S.2d 732 (1977) . . . 

The Board decided that it did not need to hear from Ms. Green as her testimony did not appear to offer any new insight into the matter at issue.  Furthermore, her testimony was not actual rebuttal testimony because the issue to which she would have testified was neither new nor unexpected.  Her testimony would have been offered to contradict evidence previously presented – namely the testimony of Ms. Smart and Mr. Chambers that Mrs. Chambers could not walk.  However, the testimony of both witnesses was known beforehand and was neither new nor a surprise.  The Alaska Supreme Court has held that this kind of testimony is not rebuttal testimony and the court may properly exclude it.  More importantly, the Board notes that Ms. Green was not present at the time of the accident and, therefore, her testimony could shed no light on whether the accident happened or happened as described. 

II. PRESUMPTION OF COMPENSABILITY

The Alaska Workers’ Compensation Act provides, in part, that

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given;

The Alaska Supreme Court has held that "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Therefore, an injured worker is afforded a presumption that all the benefits she seeks are compensable.
 

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and her employment.  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the disability and employment
 or between a work-related injury and the existence of disability.

“Before the presumption attaches, some preliminary link must be established between the disability and the employment….”
  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].”
  In making the preliminary link determination, the Board may not concern itself with the witnesses’ credibility.”

Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury is not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.
  There are two possible ways for an employer to overcome the presumption: 


(1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 



(2)  directly eliminates any reasonable possibility that the employment was a factor in the disability.

"Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board must look at the employer’s evidence in isolation, without regard to any evidence presented by the employee.
  Therefore, the Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles her to compensation benefits.
  

If the employer produces substantial evidence that the injury is not work-related, the presumption drops out, bringing us to the third step of the presumption analysis, which provides that the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the Board that the asserted facts are probably true.
  When an employer rebuts the presumption of compensability, the burden shifts to the employee to prove her claim by a preponderance of the evidence.
 

Applying the presumption analysis to the matter at hand, the credibility of the witnesses is not considered at the first stage.   “A mere showing that the injury occurred at work will often suffice to make the employment connection.”
   Moreover, “the claimant need only present ‘some evidence that the claim arose out of, or in the course of, employment before the presumption arises.’”
  At this stage, in determining whether the preliminary link is attached, the Board does not concern itself with the credibility of the employee.
  

The statements by the employee and her husband that she fell injuring her low back while taking care of Mrs. Chambers, standing alone, are sufficient to establish the necessary link between work and the disability.  Therefore, the employee has raised the presumption that her claim is compensable. 

Once the employee provides the preliminary link to establish the presumption of compensability, the employer must provide substantial evidence to rebut the presumption.  The evidence proffered is reviewed in isolation and without weighing the sufficiency of the evidence.
  The employer submits the affidavit of Mr. Chambers asserting that no accident occurred is substantial evidence sufficient to rebut the presumption.  The Board finds that the affidavit is the kind of substantial evidence a reasonable mind would accept as evidence and is affirmative evidence that the employee’s injury is not work related.  Therefore, the Board finds the employer has overcome the presumption of compensability with substantial evidence.

When the employer is able, as here, to rebut the presumption of compensability, the employee must prove her claim by a preponderance of the evidence.  The credibility of the parties is weighed at this stage of the analysis.

III. CREDIBILITY OF WITNESSES

Under the Alaska Workers’ Compensation Act, “the board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions. The findings of the board are subject to the same standard of review as a jury's finding in a civil action.”
  The Alaska Supreme Court has noted that the Board has exclusive authority to determine witness credibility.
  The Board's exercise of its discretion is reviewed for abuse; an abuse of discretion occurs if the court is left with a “definite and firm conviction” that the decision reviewed was a mistake.
  

The Board finds that the employee is not credible in her claim of falling on the stairs while walking Mrs. Chambers.  The Board relies, in part, on the Emergency Room (“ER”) report from the employee’s visit on the day after the alleged fall.  The ER doctor noted that the employee claimed no prior back problems and said she was not taking any medications.  Neither was true.  The employee by her own testimony acknowledged a four year history of back problems and a long history of use of pain medications.  In fact, two days prior to alleged accident the employee saw her treating doctor and got refills of her prescriptions for methadone and roxicodone.  Further, the ER doctor reported employee’s husband asking him to look for an abrasion which the doctor did not find.  The emergency room report notes that the spots pointed out by the employee’s husband as abrasions appeared to the doctor as normal skin.  Also, the employee has told her doctors she bruises easily; therefore, bruises should have been apparent at the emergency room visit if she had fallen as alleged and bounced on the stairs landing with a 300 pound person on top of her.  The emergency room doctor specifically stated he found no bruises on employee’s back.

The Board accepts as true that the employee might have on occasion attempted to walk Mrs. Chambers around the living room.  However, even if employee did on occasion attempt to walk Mrs. Chambers around the apartment and even to try the stairs, it seems incredible that she did it for 15-20 minutes at a time.  The employee may have weighed 160 at time of alleged fall; the testimony was that Mrs. Chambers weighed approximately 250 to 300 pounds.  The testimony was also that Mrs. Chambers was paralyzed on her left side and was essentially dead weight on the left side.  The Board finds that walking around a tiny apartment for 15-20 minutes would have been taxing, especially since the living room where Mrs. Chambers lived was not large and was filled with furniture including a hospital bed, commode and safe along with an exercise bicycle and other furniture such as a couch where visitors sat.  Furthermore, the undisputed testimony is that it took two people to lift Mrs. Chambers from her bed to the commode.   Therefore, the Board finds it difficult to believe that the employee was able to manage Mrs. Chambers on her own for 20 minutes on the day of the injury, walking her around the apartment and up 4 stairs, basically carrying a woman who weighed twice what the employee weighed. 

The Board also did not find the employee’s husband, Nate Landry, to be credible when he said he lifted/carried Mrs. Chambers to her bed.  The Board notes that the testimony was that it took two people to get Mrs. Chambers to the commode from her bed.  In his deposition, he stated that he had a bad back along with a bad knee but in an emergency could lift something superheavy.  However, it seems unlikely that a person with a his disabilities could move Mrs. Chambers, now dead weight, from the floor to her bed, all by himself, and then also move his wife from the floor and carry her to their apartment.  

Moreover, his testimony that he called Mr. Chambers to tell him that the employee and his wife had fallen does not ring true.  Mr. Chambers, by everyone’s testimony, was extremely concerned about his wife and arranged his work schedule to provide as much personal attention as he could.  It stretches credulity that Mr. Chambers would tell Mr. Landry that he could not come home to check on wife when told she had fallen.  Furthermore, it does not seem credible that the employee would not have made sure that Mr. Chambers was called.

Furthermore, the employee and her husband could not agree on who called Mr. Chambers and when, or who called Trinion to report the injury.  In fact, Mr. Landry stated it was not his place to call Trinion, yet Trinion reported that a call came in at 1 A.M., purportedly from him, stating that his wife had fallen the afternoon before while taking care of Mrs. Chambers.  His testimony was that he doubted he called Trinion in the middle of the night but rather claimed he called Trinion in the morning after locating the phone number.   

The Board discounts the issue of the safe as being significant in whether the employee had a work injury.  It may have been significant in Mr. Chambers’ mind as a reason for firing the employee but it does not go to whether the employee is credible or had a work-related injury.  Mr. Chambers had a history of firing his wife’s caretakers for any reason or no reason.  The Board places no emphasis on the issue of whether, when or how the safe was damaged. 

Moreover, the Board also looked to the work slips prepared by employee as further indication that she is not credible.  Her testimony was that she had been studying to be a registered nurse at Lexington Community College and that she had worked with Alzheimer and stroke patients at Royal Manor Nursing Home in Kentucky.  At hearing, she claimed not to know what “multilevel locomotion” meant with regard to her work with Mrs. Chambers.  A person with her claimed level of education and experience either should have known what this meant or should have asked about it.  Nonetheless, not knowing what it meant and after not checking the box on any other time slip, on the time slip for the week of the alleged injury the employee marked that she undertook multilevel locomotion twice that week with Mrs. Chambers.  

Employee made an offer of proof that her newly discovered rebuttal witness Paige Green would have testified she saw the employee walk Mrs. Chambers around the apartment.  The Board accepts that Ms. Green would have so testified.  Even if the  Board were to accept that proffered testimony as true, it does not change the Board’s contention that the employee is not credible regarding how the alleged injury occurred.  Assuming Paige Green would have testified that she saw the employee walk Mrs. Chambers around the living room, Ms. Green was not present on the day of the alleged injury and could not collaborate the employee’s testimony about the fall.  It is the employee’s testimony about the alleged fall and the circumstances surrounding it that the Board finds not credible.

Employee seems to have a tendency to exaggerate facts.  She testified that she was studying to be a registered nurse but in fact took only one nursing course which she had trouble completing.  She failed to provide the Emergency Room with correct information about her prior back problems and her prior/current medication use.  Even if she was in unimaginable back pain she should have been able to relate her prior back history and her medication usage.  Furthermore, the employee claimed she took methadone only at night but records indicate she regularly refilled her prescription which called for her to use it twice a day.  This discrepancy undermines the employee’s credibility.

The Board finds Mr. Chambers to be a credible witness.  All parties and witnesses agreed that he was extremely attentive to his wife and took a direct interest in her care.  He seemed sincere and forthright in his testimony.  

Therefore, the Board believes the testimony of Mr. Chambers that when he fired the employee she did not mention a fall or injury and that his wife had said she had not fallen nor did she have any bruising.  The Board further finds that the employee is not credible and relies for this determination on the false statements by the employee to the ER doctor, the failure of the employee to call Mr. Chambers to tell him that his wife had fallen, the failure of the employee to call Trinion to report the injury on the day of the injury, the discrepancies on the time sheets, the differences in testimony between the employee and her husband as to who was called when, and the other details noted above.  All these discrepancies and variations in testimony taken together support the Board’s determination that the employee is not credible and the accident did not occur.  The preponderance of the evidence, given the lack of credibility by employee and the more credible presentations of Ms. Smart, Mr. Chambers, and the Emergency Room report, support the Board’s finding that the injury did not occur.  


ORDER

Employee’s claim for benefits is denied and dismissed.

Dated at Anchorage, Alaska on October 7, 2009.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of RAINEY M. LANDRY employee/applicant; v. TRINION QUALITY CARE SERVICES INC., employer; COMMERCE AND INDUSTRY INS. CO., insurer/defendants; Case No. 200806675; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 7, 2009.






Kimberly Weaver, Clerk
�








� Employee’s deposition, 12/12/2008, vol. 1,at p.40.


�  4/17/2009Report of Injury completed by employer and received by AWCB on 4/21/2009.


� 9/22/2008 Compensation Report, received by Juneau AWCB on 9/29/2008.


� 6/6/2008 WCC served by AWCB on 6/6/2008. 


� Id.


� Employer’s 6/15/2008 Answer.


� 9/3/2008 Controversion received at AWCB on 9/5/2008.


� 9/16/2008 PreHearing Conference Summary, served by AWCB on 9/16/2008.


� Id.


� 11/18/2004 Health Record, Elmendorf AFB, Dr. Michael L. Martin.


� 12/19/2004 Emergency Care & Treatment Report, Elmendorf AFB.


� 3/2008 chart note, Paula Korn, ANP.


� 4/11/2008 chart note, Paula Korn, ANP


� 4/15/2008 Emergency Room Note, Dr. Dickie, Alaska Regional Hospital.


� 8/4/2008 chart note, Dr. Larry Kropp.


� 8/6/2008 chart note, P. Korn, Family Practice.


� Employee deposition, 12/12/2008,  vol.1 at p.16. 


� Id at 29, 31-32.


� Id. at 17-18.


� Id. at 59


� Id at 63.


� Id at 61-62.


� Id at 62.


� Id at 63.


� Id at 63,


� Id at 66-67.


� Id at 69-72.


� Id at 71-73.


�Id at 98. 


� Id at 98-100.


� Id at 101-102.


� Id at 73-74.


� Id at 74. She112-114.


� Id at 74-77.


� Id at111.


� Id at this 112-113.


� Id at


� Id at 21.


� Id at 114.


� Id at 114-115.


� Id at 76-77.


� Id at 117.


� Id at121.


� Id at 122-124.


� Id at 122-124.


� Id at 136-137.


� Id at 143.


� Id at146-147.


� Id at 149-151.


� Id at151.


� Id at 152-153.


� Id at153.


� Id.


� Id.


� Id at 166-167.  


� Id at 181-182.  


� Id at 79.


� Id at 79-80.


� Id at 82-84.


� 3/30/2009 Deposition of Nathaniel Landry at p.5.


� Id at 9-10.


� Id at 10-11.


� Id at 12.


� Id at 16-18.


� Id at 20-21.


� Id at 22-23.


� Id at 30-31.


� Id at 56-57.  


� Id at 59.


� Id at 60-61.


� Id at 38-39.


� Id at 39-40.


� Id at 69-70. 


� Id at 76.


� Id at 76-79.


� Id at 84-85.


� Id at 86-87.


� Id at 94-95.


� Id at 98.


� Id at 103.


� Id at 104.


� Id at 98-99.


� Id at 99-100.


� Id at 110-111.


� Id at 112.


� Id at 133-134


� Id at 136-137.


� Id at 137-138.


� Id at 138.


� Id at 11-13.


� Id at 14.


� Id at 13-15.


� Id at 26-27.


� Id at 15.


� Id at 16-17.


� Id at 17.


� Id at19-20.


� Id at 26.


� Id at 28.


� Id.


� Id at 28-29.


� Id.


� Id at 29.


� Id at 32.


� Id at 33.


� Id at 34.


�  Id at 33-34.


� Id at 37-38.


� Id at35-37.


� Id at 38.


� Id at 44-45.


� Employer’s hrg ex. 0020; transcript shows employee took Human Anatomy and P (BSL110) twice, Human Anatomy and P (BSL111) twice, Nursing twice and Medical Microbiology twice; the remaining courses were all general education.  These were taken over 3 years – Fall 1998 through Fall 2001.


�  Hrg. Tr. at 32-34.


�  Hrg. Tr. at 36-37.


�  Hrg. Tr. at 38-39.


�   Hrg. Tr. at 40-42.


�  Id. at 43.


�  Id.


�  Id. at 44.


�  Id. at 47.


�  Id. at 48.


� Id. at 49.


� Hrg. Tr. at 48-49.


� Id. at 50.


� Id. at 51.


� Id. at 66-68.


� Id. at 68-69.


� Id. at 72-74.


� Id. at 75.


�  Hrg. Tr. at 77-78.


�  Id. at 81-82.


�  Id. at 83-85.


�  Id. at 110-111.


�  Id. at 110.


�  Id. at 112-113.


�  Hrg. Tr. at 115. 


�  Id. at 116-118.


�  Id. at 118.


�  Id. at 119.


�  Id. at 120.


�  Id. at 132.


�  Id. at 122.


�  Id. at 121-122; 125.


� Hrg. Tr. at 125-126.


� Id. at 128-129.


� Id. at 94.


� Id.


� Id. at 95.


� Id. at 96.


� Id. at 97-98.


� Id. at 101-102.


� Id. at 105-106.


� Id. at 106-107.


� Id. at 108.


� Id. at 139.


� Id. at 139-141.


� Id. at 141.


� Id. at 143.


� Id. at 144.


� Id. at 144-145.


� Id. at 147.


� Id. at 148 -149.


� Id. at 157-158.


� Id. at 159; Employer’s Hearing Exhibit 0551.


� Id. at 162.


� Id. at 164-166.


� Id.


� Id. at 146-147.


� Commentary to Alaska R. Evidence 615 (citation omitted).


� AS 23.30.135 (a).


� AS 23.30.115(b).


� Alaska R. Evidence 403.


� Employee’s 7/1/2009 Amended Witness List, received by AWCB on 7/2/2009.


� Employer’s 7/8/2009 Opposition to employee’s Amended Witness List, received by AWCB on 7/9/.2009.


� 758 P.2d 1271 (Alaska 1988).


� Id. at 1277-1278.


� AS 23.30.120(a).


� Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996)(emphasis in original).


� Id.


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Smallwood, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991).


� Smallwood, 623 P.2d at 316.


� Cheeks, 742 P.2d at 244.


� Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004). 


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


� Id.


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).


� Miller, 577 P.2d at 1046.


� Id. at 1055.


� Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994).


� Koons, 816 P.2d 1381(citing Miller, 577 P 2d. at 1046).


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� Id.


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981). 


� Resler v. Universal Services, Inc., 778 P.2d 1146, 1150 (Alaska 1989) (citing  Smallwood, 623 P.2d at 316).


� Id. at 1148-1149.


� Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).


� AS 23.30.122.


� Bradbury v. Chugach Elec. Ass’n, 71 P.3d 901,905 (Alaska 2003).


� Thoeni v. Consumer Elec. Servs., 151 P.3d 1249, 1253 (Alaska 2007)(quoting Municipality of Anchorage v. Devon, 124 P.3d 424, 429 (Alaska 2005)..





37

