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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL F. TOLSON, 

                                       Employee, 

                                                     Claimant,

and

AETNA Health Insurance Co.,


                  Health Insurer, 

v.
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                                        Employer,
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	FINAL DECISION AND ORDER

AWCB Case No.  200704166
AWCB Decision No. 09-0168
Filed with AWCB Juneau, Alaska

on November 9, 2009


On May 13, 2008, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“board”) heard the claim of Michael F. Tolson (“employee”).  After the May 13, 2008 hearing, the board re-opened the record to submit additional written questions to the Second Independent Medical Examiner (SIME) Richard Bensinger, MD.  A petition for review of that decision by the Alaska Workers’ Compensation Appeals Commission was denied.  Later, the board decided to join the employee’s private health insurer AETNA Health Insurance Co. (“AETNA”) as a party aligned with the employee, before posing additional questions to Dr. Bensinger.  After joinder of AETNA, follow-up questions on an augmented record were submitted to Dr. Bensinger.  Dr. Bensinger’s answers were received on June 25, 2009.  At a continuation of the hearing on the merits of the employee’s claim, held on September 8, 2009, the employee personally appeared, represented himself, and testified.  AETNA, although having previously appeared through Jennifer Armstrong, an attorney of The Rawlings Co. of Kentucky, did not attend the September 8 hearing, and presented no evidence or argument in the case.  Attorney Colby Smith, Griffin & Smith of Anchorage, also personally appeared in Juneau, and represented the insurer and the employer (hereinafter, jointly referred to as “employer”).  The employee filed no requests for cross-examination.  The employer requested cross-examination of the authors of the articles of Employee’s Exhibit 1, but the employee did not present the authors for cross-examination.  No other person testified, and the record closed at the end of the hearing, on September 8, 2009. 
ISSUES

Before the hearing, the employee offered an exhibit (Employee’s Exhibit 1) consisting of several medical articles obtained from the Internet.  The employer argued the exhibit was inadmissible hearsay and irrelevant.  The board panel after a pre-hearing conference admitted all but one page of the exhibit, with this procedural ruling to be explained in the final decision, reserving ruling on weight to be given the exhibit.  

1. Shall the board admit articles regarding retinal detachment where the authors of the articles were not called as witnesses under the employer’s request for cross-examination?

Because a party (AETNA) failed to appear at the hearing, the panel had to decide whether to proceed with the hearing in AETNA’s absence.  Neither the employee nor the employer’s counsel recommended continuance of the hearing due to AETNA’s absence.  The board hearing officer decided that AETNA had been properly joined and served with notice of the hearing, and decided to proceed with the hearing despite AETNA’s failure to appear.  

2. Shall the board proceed with the hearing in the absence of AETNA’s counsel?

On the merits of the case, the employee contends Employee’s Exhibit 1, coupled with his own testimony and all the other evidence, establishes the preliminary link of compensability, and the three medical doctors’ opinions (that the employee’s ERM condition is idiopathic) fail to rebut the presumption of compensability.  Therefore the employee contends the board should find his condition is compensable at the second stage of the compensability analysis.  

The employer contends that there is no admissible, relevant medical evidence establishing the preliminary link.  The employer argues in the alternative that even if the employee raises the presumption, the opinions of Drs. Flaxel, Romanowski and Bensinger are substantial evidence individually and jointly rebutting the presumption.  At the third stage, the employer contends, the employee has adduced no admissible evidence to refute these doctors’ opinions, and so the employer prevails at the third stage.  In the alternative, the employer contends that even if the employee’s exhibit is properly admitted, the employee is unable to prove his claim by a preponderance of evidence.

3. Has the employee established that the workplace capsize event or its aftermath caused his disability and need for treatment?

FINDINGS OF FACT

The summary of the record in the prior decisions in the case are incorporated by reference, as well as the findings of fact in those prior decisions.  Tolson v. City of Petersburg, AWCB Dec. No. 08-0149 (Aug. 22, 2008)(“Tolson I”); AWCB Dec. No. 09-0039 (Feb. 20, 2009)(“Tolson II”).  After completion of the record, a preponderance of the evidence established the following facts:

1. On March 24, 2007, the employee was working in a skiff when it capsized while he was wearing a float coat.  He was trapped under the overturned skiff in seawater, and the buoyancy of the coat prevented him from getting out from under the overturned skiff for a period of time.  With great effort he was able to push himself out from under the skiff, without removing the float coat.  (4/24/07 City of Petersburg Investigation Report, Interview of M. Tolson, at page 25; Tolson Dep. at pages 18-32, reprinted at Supplemental SIME Binder at pages 2 and 20-32). 

2. During this immersion and escape from underneath the skiff, the employee ingested some seawater into his lungs and stomach.  (Supplemental SIME Binder at pages 25 and 64).

3. The employee had an episode of severe coughing and retching with bloody sputum after the capsize and immersion.  (Supp. SIME Binder, pages 25, 64-65; Tolson Dep. at page 44, lines 10-15). 

4.  The employee testified his head may have been struck on a “tow bit” amidships in the capsized skiff, and he had a “hellacious bump” on his head the next day.  (Tolson Dep. page 30, line 6 to page 31, line 17, reprinted at Supp. SIME Binder at pages 30-31; Tolson Dep. at page 44, lines 15-17; see City of Petersburg Investigation Report, Photographs at pages 37-39, reprinted at Supp. SIME Binder pages 14-16 (showing the “towing bit”) 
).

5. The employee did not complain of impaired vision or head pain when examined on March 24, 2007 in the emergency department, or on March 26, 2007 when examined by
Dr. Bautista.  The employee’s head was not x-rayed.  (Supp. SIME Binder, pages 62-64
).

6. At the third stage of the compensability analysis, the employee's testimony of sustaining a bump on his head is found not credible in light of the lack of medical evidence supporting the employee's testimony. 

7. There is no evidence in the March 24, 2007 emergency department records or in
Dr. Bautista’s March 26, 2007 follow-up chart note that the employee complained of altered vision.  (Id.).

8. The employee first reported impaired vision in “April ‘07” but that he could not tell “exactly when” he noticed vision problems.  On May 22, 2007, Dr. Long examined the employee about the vision problem, but “could not get a decent funduscopic exam” and referred the employee to an ophthalmologist. (Tolson Dep., page 50, lines 7-10; Supp. SIME Binder, page 70).

9. The employee was diagnosed with an epiretinal membrane (“ERM”), also known as a macular pucker, of the right eye.  On July 25, 2007, Dr. Flaxel performed surgery (pars plana vitrectomy with membrane stripping) to correct the condition.  (C.J. Flaxel MD, Operative Report, Supp. SIME Binder at page 77-78).
 

10. Dr. Flaxel and Dr. Romanowski stated a cataract could develop as a complication of the pars plana vitrectomy, membrane stripping procedure.  (Tolson Dep. 41, lines 18-22; Supp. SIME Binder, page 98).

11. The employee has had subsequent surgeries to the right eye, to remove a cataract that developed after the ERM removal, and later to correct a complication from the cataract surgery.  (Supp. SIME Binder at pages 69-70, 144-45).

12. AETNA was joined as a party aligned with the employee, and on April 28, 2009, Jennifer Armstrong, The Rawlings Co., Kentucky, entered appearance on behalf of AETNA.  (Tolson II, AWCB Dec. No. 09-0039 (Feb. 20, 2009); 4/28/09 J.L. Armstrong, Rawlings & Associates PLLC, Letter to R. Briggs).

13. AETNA attended one pre-hearing conference, and its counsel wrote two letters to the board, but did not conduct discovery, question witnesses, or otherwise participate in the litigation.  (4/28/09 J.L. Armstrong, at id.; 5/5/09 Transcript of PHC, at page 19, line 2 – page 20, line 2; 8/21/09 J.L. Armstrong, Letter to R. Briggs).

14. Ms. Armstrong was served with notice of the date and time for the September 8, 2009 hearing more than 10 calendar days prior to the hearing. (5/5/09 PHC Summary; USPS Form 3811, “green card,” Item No. 7008-1830-0004-4221-5025 (conveying 5/5/09 PHC Summary); 8/10/09 Hearing Notice; 8/10/09 PHC Summary; 8/10/09 Letter, R. Briggs, to parties; 8/10/09 L. Gillespie, Facsimile transmission to 502-587-5558
; 8/28/09 R. Briggs, HO, E-mail to J.L. Armstrong at ja2rawlingsandassociates.com,
 et al.).

15. The board telephoned AETNA’s counsel Ms. Armstrong at the beginning of the September 8, 2009 hearing, but she did not answer.  The board left a voicemail message.  No call from AETNA’s counsel was received during the September 8, 2009 hearing.  (September 8, 2009 Hearing proceedings).

16.  The employee has had training and teaches: CPR, first aid, automatic external defibrillation, mariner’s first aid, industrial first aid, fisherman’s first aid and boating safety.  (Tolson Dep. at 15, line 13 to 18, line 13).

17. The employee was informed of his right to request cross-examination of any medical doctor whose report was filed in the case, and the methods for submitting written questions to the SIME physician.  (5/5/09 Transcript of PHC, at page 25, line 2 to page 35, line 19; 5/5/09 PHC Summary, at page 2).

18. On August 14, 2009, the employee submitted a packet of medical articles marked as Employee’s Exhibit 1,
 consisting of: 

(a) a definition of the term “idiopathic,” from a website, with author unidentified;

(b) abstract of a medical article, Talbert, DG, Paroxysmal cough injury, vascular rupture and ‘shaken baby syndrome,64 Med. Hypotheses 8-13 (2005) from Medline, a service operated by the U.S. National Institute of Health;
 

(c) medical article, G.L. Larkin, MD, MS, MSPH, FACEP, Retinal Detachment from eMedicine;
 

(d) medical article, R.F. Gariano, MD, Ph.D., and C.H. Kim, MD, Evaluation and Management of Suspected Retinal Detachment, 69 Am.Fam.Physician 1691-8 (2004);
 

(e) excerpt from a medical article, A. Knapp, MD, Retinal Detachment and Trauma, 30 Arch. Ophthal. 770-74 (1943);
 and 

(f) full text of Dr. Knapp’s 1943 article, giving a different pagination, without citation to the publishing source.

19. The employer filed a request for cross-examination of each author of Employee’s Exhibit 1.  (8/19/09 Request for Cross-Examination).

20.  The employee filed no requests for cross-examination.

21.  No party filed a witness list prior to the September 8, 2009 hearing, and no witnesses were called by either party, although the employee was sworn as a witness at the hearing.  (September 8, 2009 proceedings).

22. At a recorded pre-hearing conference held on August 28, 2009, the employee stated that he believed Dr. Knapp is now dead, but that his treating ophthalmologist Dr. Gard identified
Dr. Knapp as a recognized expert on retinal detachments.  The employee did not describe any effort to get Drs. Talbert, Larkin or Gariano to testify in his case, if they are still alive, nor did he describe any effort to get Dr. Gard, Dr. Flaxel, or Juneau ophthalmologist Dr. Breffeilh, his treating ophthalmologists, to testify in the case.
  (5/5/09 PHC; 8/10/09 PHC; 8/28/09 PHC; 9/8/09 hearing proceedings).
23. Exhibit 1, pages 1 and 3-30 were admitted into evidence, reserving ruling on the weight to be given to the evidence, with explanation of rationale for admission to be announced in the final decision.  (8/31/09 R. Briggs, HO, Letter to parties) 

24. Employee’s Exhibit 1 tended to show that a detached retina may be caused by direct trauma or indirect trauma, including coughing.  (Employee’s Exh. 1, pages 17-18 and 19-20).  

25. The employee opined that the capsize event and its aftermath caused the eye condition of retinal tear or detachment, and epiretinal membrane (“ERM”), which required corrective surgery.  (9/20/07 Workers’ Compensation Claim (“WCC”), identifying injury and cause; see Tolson Dep., page 36, line 12 to page 37, line 12; 5/13/08 proceedings (testimony of M. Tolson); 5/5/09 Transcript of PHC, at page 23, lines 16-20; 9/8/09 proceedings (testimony of M. Tolson)).  

26. Medical expenses relating to the treatment of the employee’s right eye to date have been covered by AETNA.  (E.g., Tolson Dep. at page 11, line 14- page 14, line 4). 

27. As of December 2, 2008, AETNA’s payments for the employee’s eye condition total $26,226.16.  (8/21/09 J.L. Armstrong, Rawlings & Assoc., Letter to R. Briggs, HO, attachment, filed 8/27/09).

28. No opinion of a medical doctor has been introduced into evidence that the workplace event of March 24, 2007 or its aftermath caused the ERM condition, or the employee’s need for subsequent treatment.

29. Three doctors have expressed the opinion that the cause of the employee’s ERM condition is “idiopathic,” that is, “pertaining to an illness whose cause is either uncertain or as yet undetermined.”
 (Supplemental SIME Binder at 73 (Dr. Flaxel); Supplemental SIME Binder at 95 (EIME Dr. Romanowski); 1/17/08 Dr. Bensinger, SIME Report, at page 2; 6/16/09 Dr. Bensinger, Supplemental SIME report, at pages 2-3).

30. Dr. Romanowski and Dr. Bensinger each opined that the development of the ERM was spontaneous and, based on the record presented to them, cannot be attributed causally to the workplace event of March 24, 2007 or its aftermath.  (Supplemental SIME Binder at 96-98, response to Questions 3, 4, 6)(EIME Dr. Romanowski); 1/17/08 Dr. Bensinger, SIME Report, at pages 3-4, response to Questions 3, 6); 6/16/09 Dr. Bensinger, Supplemental SIME report at pages 2-9 responses to Questions 2, 5, 6 and Board follow-up questions 2,6(c),(d),8(a), 8(b).

PRINCIPLES OF LAW AND ANALYSIS

I. Shall the board admit articles regarding retinal detachment where  the authors of the articles were not called as witnesses under the employer’s request for cross-examination?


A.   Principles of Law

8 AAC 45.120(e) provides, in part: 

Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions. . . .
If a party files a timely request for cross-examination of the author of a document, and the offering party fails or is unable to produce the author of the document, the document may be admitted if it is admissible under a hearsay exception of the Alaska Rules of Evidence.  (8 AAC 45.120(h)(1)).

The purpose for the rule of exclusion of hearsay is that the person making the hearsay statement is not subject to adverse questioning that might reveal potential inaccuracies in the hearsay declarant’s potential motives to misrepresent or color his or her description of what happened.  The law distrusts hearsay, allowing it only when the circumstances of the utterance or motivation of the speaker show good reason to credit the out-of-hearing statement.  (Ryan v. State, 899 P.2d 1371,

1373 (Alaska App. 1995).

Statements made for the purpose of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source as pertinent to diagnosis or treatment, are admissible despite being hearsay.  (Alaska Rule of Evidence 803 (4)).
Evidence from a learned treatise, if called to attention of the expert witness or relied upon by the expert, may be admitted so long as the learned treatise is established as a reliable authority by the admission of the expert witness, by other expert testimony, or by judicial notice.  Alaska Rule of Evidence 803(18).
Hearsay evidence having circumstantial guarantees of trustworthiness equivalent to that in other exceptions to the hearsay exclusionary rule is admissible if: (a) the statement is offered as evidence of a material fact; (b) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (c) the general purposes of these rules and the interest of justice will be best served by admission of the statement into evidence.  (Alaska Rule of Evidence 803 (23)).

 “Relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.” (Alaska Rule of Evidence 401).

B.  Analysis

The employer objected to admission of Employee’s Exhibit 1 on grounds of hearsay and relevance, and filed a request for cross-examination of the authors of the articles.  The employee testified he could not afford to pay for a doctor to testify in his case.  The employee filed no witness list.  At the August 28, 2009 pre-hearing conference, the employee indicated that he would not be calling any of the authors of the reports he found on the Internet, submitted together as Employee’s Exhibit 1. 

The documents of this exhibit do not fit into Rule 803(4), an exception designed to admit statements made to a doctor for purposes of medical diagnosis and treatment of a specific patient.  The documents are not admissible under Rule 803(18) because they were not used in examination or cross-examination of any expert witness, as no expert witness provided live testimony before the board.  The employee was informed of his right to request cross-examination of either Dr. Romanowski or Dr. Bensinger, but the employee waived that opportunity for cross examination. 

Employee’s Exhibit 1, pages 1, 3-30 were admitted over the employer’s objection, under 8 AAC 45.120(h) and Alaska Evidence Rule 803(23).   The articles were published in reputable scientific or medical journals that maintain websites on the Internet, or are published through a government website, with the purpose is to give correct information to the public (or in this case, the medical community, as to MedScape, Medline, and eMedicine).  These sources have a high motivation for correctly reproducing the author’s originally expressed data, methods, and conclusions.  The interest of the respective, identified authors in their reputations also provide similar assurances of accuracy.  When the National Institute of Health reproduces in .PDF format a medical research article on its website, for use and citation by other medical researchers, there is high indicia of accuracy.  With the exception of the unidentified author of the definition of “idiopathic,” from a website called “freedictionary.com,” the articles of Employee’s Exhibit 1 have high indicia of accuracy.  

The sources for the articles submitted by the employee have circumstances of trustworthiness at least as equivalent as, if not greater than, published records and reports (Rule 803(8)), records of vital statistics (Rule 803(9)), records of religious organizations (Rule 803(11)), marriage, baptismal and similar certificates (Rule 803(12)), real estate records (Rule 803(14) and (15)), or market reports or commercial publications (Rule 803(17)), which are all admissible under specific hearsay exceptions.  The mode of publication – posting on the Internet – does not make these particular documents any less trustworthy, as the world (including the board) in the 21st Century increasingly turns to the Internet as a means of disseminating information.  See, e.g., http://www.labor..state.ak
.us/wc/legaldir.htm (Board’s website for publication of board decisions); http://www.labor.state.ak.us/wc/pdf_list.htm (board’s website for publication of board decisions); http://www.labor.state.ak.us/wc/wc-brochure.pdf (board’s website address for dissemination of publication, “Workers’ Compensation and You;”);   http://www.labor.state.ak.us/WCcomm/orders
.htm  (Commission’s website for publication of Commission decisions).

The employee offered the evidence as proof the capsize and aftermath caused his current condition and need for treatment, and so the documents were offered “as evidence of a material fact,” that is, causation, meeting the first criterion of Rule 803(23).  Although ultimately the articles have very low probative value, the focus of the first prong of Rule 803(23) is the purpose of the offeror of the hearsay statement, not the ultimate weight to be given the evidence.

The employee explained his financial condition did not permit him to hire a doctor to testify in his case.  He works as a maintenance worker for the City of Petersburg harbor department.  The employee’s testimony on this point is credible.  The second prong of Rule 803(23) is met, because although a different litigant (such as AETNA) might have the resources to adduce more probative evidence (such as the opinion of a consulting expert witness),  the employee demonstrated the Internet articles are the best he can muster through reasonable efforts, given his limited means.

Finally, the interests of justice will be best served by admitting the only exhibit the unrepresented employee adduced in the proceeding.  Advance notice was given to the employer with opportunity to respond to the evidence.  The employer chose to submit no responsive evidence. 

Employer’s Exhibit 1 is relevant because it might be evidence, when linked with other evidence in the case, that tends to show the employee’s condition could have resulted from indirect trauma (such as the effort expended by the employee to extricate himself out from under the capsized skiff, or the subsequent coughing episode), or from a blow to the head.  Discussion of the weight given to Employee’s Exhibit 1, and whether the employee successfully linked Exhibit 1 to other evidence in the case, is contained in the analysis of the merits of the case below.   
II. Shall the board proceed with the hearing in the absence of AETNA’s counsel?

A.  Principles of Law

8 AAC 45.070(f) provides that:
If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, 

(1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition; 

(2) dismiss the case without prejudice; or 

(3) adjourn, postpone, or continue the hearing. 


B.  Analysis

.  AETNA’s counsel failed to appear at the hearing, telephonically or in person and did not respond to calls made from the hearing room.  At the beginning of the September 8, 2009 hearing, both the employee and the employer stated no objection to proceeding in AETNA’s absence.  AETNA’s counsel advised she would be passive in the litigation, and AETNA had no obligation to assist the employee in the case.  AETNA was passive.  After verifying AETNA through its counsel had been given notice of the hearing, the hearing proceeded in AETNA’s absence under 8 AAC 45.070(f)(1). 

III.  Has the employee established that the workplace capsize event or its aftermath caused his disability and need for treatment?

A.  Principles of Law

AS 23.30.120(a) provides 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter; . . .

The presumption of compensability is applicable to any claim for compensation under the Alaska Workers’ Compensation Act, including medical benefits.  (AS 23.30.120; Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996); Moretz.v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989)).  

The application of the presumption involves a three-step analysis.  First, the employee must establish a “preliminary link” between employment, and the disability or need for treatment.  The employee need only adduce “some” “minimal” relevant evidence establishing a preliminary link between the disability and employment, or between a work-related injury and the existence of disability.  (Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987); Wein Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)). 
The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is necessary in order to make the connection. (VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985); Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  An eye condition such as an epiretinal membrane requires medical evidence to establish the preliminary link between employment and the need for treatment because the condition involves highly technical medical considerations.  7 A. Larson & L.K. Larson, Workers’ Compensation, § 128.05[4], at 128-17 (2008)(footnotes omitted).

In making the preliminary link determination, the witnesses’ credibility is not of concern. (Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).  After the preliminary link is established, the employer bears the burden to overcome the presumption by coming forward with substantial evidence the injury is not work related.  (Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978)).  An employer may overcome the presumption by producing substantial evidence that (a) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (b) eliminates any reasonable possibility that the employment was a factor in the disability. (Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991)).
“Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion, including the opinion of a qualified expert who testifies, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability. (Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994), citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992); Miller, 577 P.2d at 1046).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required. (Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P. 2d 1184, 1189 (Alaska 1993)).  The employer’s evidence in examined in isolation, without regard to any evidence presented by the employee. (Norcon, 880 P.2d at 1055).

Questions of credibility and the weight to give the employer's evidence are deferred until after it is decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption the employee's injury entitles him to compensation benefits.   (Norcon, 880 P.2d at 1054).  If the employer produces substantial evidence the injury is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.   (Koons, 816 P.2d at 1381(citing Miller, 577 P 2d. at 1046)).  The party with the burden of proving asserted facts by a preponderance of the evidence, must “induce a belief” in the fact finder’s mind that the asserted facts are probably true.  (Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964)).

B.  Analysis

No doctor testified that the employee’s eye condition and need for treatment was caused by the capsize, immersion, coughing and subsequent events.  Even though the employee has some medical training, he is not an expert in eye conditions.  His opinion on causation, in this case involving a complex condition, is not sufficient by itself to raise the presumption of compensability.  Exhibit 1 discusses retinal detachments, yet there is no medical evidence that the employee sustained a retinal detachment, nor medical evidence that the retinal detachment caused of the ERM.  The employee failed to establish a connection between the workplace condition, the ERM condition, and his need for treatment.  An opinion by a doctor that the capsize event, the employee's exit from under the boat, or the coughing episode caused a retinal detachment, and that the retinal detachment caused the ERM condition, would have been sufficient to raise the presumption, but that evidence was simply absent in this case.

To the extent that the employee’s testimony, either alone or in combination with Employee’s Exhibit 1 or any other evidence, is determined to raise the inference of compensability, the employer’s evidence is substantial evidence to rebut the presumption.  The consensus opinion of Drs. Flaxel, Romanowski and Bensinger was that the cause of the development of the ERM condition was “unknown,” which in this context is equivalent to stating that the ERM condition was not attributable to the workplace event and its aftermath, that there was insufficient evidence for them to make that causal connection.  Each of the opinions is sufficient, separately, to constitute substantial evidence upon which a person might reasonably rely.  Thus the presumption of compensability, if it has been raised by the evidence, is rebutted at the second stage of the analysis by either of the opinions of Drs. Flaxel, Romanowski, or Bensinger.

At the third stage, the presumptions falls away.  The employee bears the burden of persuasion by a preponderance of the evidence.  Credibility is weighed at the third stage.  The employee’s testimony of sustaining a bump on the head is unsupported by the medical records, and not found credible.  AS 23.30.122.  The employee adduced only Exhibit 1 and his own opinion that he felt his condition was caused by the capsize event and its aftermath.  Dr. Bensinger’s opinions have the most weight because he had the opportunity to review an augmented record (including excerpts from the employee’s deposition, and an accident report) and to respond to additional questions.  Dr. Bensinger’s answers to the supplemental questions showed his opinions remained the same despite the augmented record.  The preponderance of the evidence showed the employee’s ERM condition is not compensable.

CONCLUSIONS OF LAW

1.  Employee’s Exhibit 1 was admissible under 8 AAC 120(h) through application of an exception to the hearsay rule of exclusion, Alaska Rule of Evidence 803(23).  

2.  AETNA received notice of the September 8, 2009 hearing, did not appear, and the hearing was required to proceed in AETNA's absence under 8 AAC 45.070(f)(1).

3.  The employee has not established that the workplace capsize event or its aftermath caused his disability and need for treatment.

ORDER

The employee’s claim for benefits dated September 20, 2007 is denied.

Dated at Juneau, Alaska on November 8, 2009.






ALASKA WORKERS' COMPENSATION BOARD






/s/ Robert B. Briggs, hearing officer






/s/ Michael Notar, Member






/s/ Robert C. Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board. If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Remand in the matter of MICHAEL F. TOLSON, employee / applicant, v. CITY OF PETERSBURG and ALASKA PUBLIC ENTITY INSURANCE, insurer / defendants; Case No. 200704166; dated and filed in the office of the Alaska Workers' Compensation board in Juneau, Alaska, on November 9, 2009.



/s/ Lynda Gillespie



Workers Compensation Officer
�








� These are less-than-clear photocopy reproductions.  The original copies supplied to the board are attached to the original copy of the City’s accident investigation report, filed as Employer’s Exhibit 2 attached to 5/5/08 Employer’s Hearing Br. (filed 5/6/08).


� The best quality copy of the handwritten Emergency Department note is found attached to 2/20/08 Medical Summary (filed 2/21/08), at Bate-stamped page 000011.


� A better quality copy of this report was filed by the employer on 5/13/09, at Bate-stamped page 000099.


� This transcript was prepared from a recording made by the employer’s counsel, per 8 AAC 45.065(g). 5/5/09 Transcript of PHC, at pages 3-4.  No party has objected to the accuracy of the transcript, and the transcript has been admitted as submitted.  However, the board chair notes one statement attributed to Ms. Armstrong that appears to be inaccurately transcribed.  See id. at page 42, lines 20-21 (transcribed as “That’s AETNA’s responsibility, to prove the claimant’s case.”).  The hearing officer’s recollection of the PHC, which was not recorded by the board, is that Ms. Armstrong stated, “That’s not AETNA’s responsibility, to prove the claimant’s case.”  Thus the transcription appears to change the meaning of Ms. Armstrong’s statement.


� This is the same fax number by which Ms. Armstrong made her initial appearance in the matter.  Cf. 4/28/09 J.L. Armstrong, Rawlings & Associates, Telecopy (fax cover sheet)


� This is the e-mail address identified for Ms. Armstrong.  See 8/21/09 J.L. Armstrong, Letter to R. Briggs, HO.


� As submitted the document was unpaginated.  To permit specific reference, the hearing officer added page numbers to Employee’s Exhibit 1.


� � HYPERLINK "http://www.yourdictionary.com/idiopathic" �www.yourdictionary.com/idiopathic� (printed 11/17/2007, marked as Employee’s Exh. 1, page 2).


�� HYPERLINK "http://www.ncbi.nlm.nih.gov/pubmed/15533602" �http://www.ncbi.nlm.nih.gov/pubmed/15533602� (printed 5/26/2009, marked as Employee’s Exh. 1, page 3). 


� � HYPERLINK "http://emedicine.medscape.com/article/798501-overview" �http://emedicine.medscape.com/article/798501-overview� (printed 5/18/2009, marked as Employee’s Exh. 1, pages 4-9). 


� � HYPERLINK "http://www.aafp.org/afp/20040401/1691.html" �http://www.aafp.org/afp/20040401/1691.html� (printed 5/18/2009, marked as Employee’s Exh. 1, pages 10-16).


� � HYPERLINK "http://archopht.ama-assn.org/cgi/content/summary/30/6/770" �http://archopht.ama-assn.org/cgi/content/summary/30/6/770� (printed 5/17/2009, marked as Employee’s Exh. 1, pages 17-18).


� This article is published in .PDF format by the National Institute of Health.  See: A. Knapp, MD, Retinal Detachment and Trauma, 41 Trans. Am. Ophthalmol. Soc. 186-197 (1943), reprinted at � HYPERLINK "http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1315085/pdf/taos00058-0198.pdf" �http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1315085/pdf/taos00058-0198.pdf�.  


� Some of the medical records in the case suggested Juneau ophthalmologist Gordon Preecs, MD, partner to Dr. Breffeilh, was also a treating physician, but the employee denied that.  5/5/09 Transcript of PHC, at page 14, line 8 to page 15, line 5.


� Taber’s Cyclopedic Medical Dictionary, at page 1064 (20th ed. F.A. Davis & Co., 2005).


� The parties were informed of this legal authority on May 13, 2009.  5/13/09 R. Briggs, HO, Letter to parties (discussing compensability analysis and legal authorities), at page 3, n. 4 and accompanying text.
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