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P.O. Box 115512
Juneau, Alaska 99811-5512

	RALPH P. MOORE, 

                                                  Employee, 

                                                   Applicant

                                                   v. 

AFOGNAK NATIVE CORP.,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INS. CO.,

                                                  Insurer,

                                                   Defendants.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200320198M
AWCB Decision No.  09-0173
Filed with AWCB Anchorage, Alaska

on November  18, 2009


The Employee’s Petition requesting a second independent medical evaluation (SIME) was heard on July 29, 2009, in Anchorage, Alaska.  Attorney Joe Kalamarides represented Employee.   Attorney Jeffrey Holloway represented Employer and its insurer (Employer).  There were no witnesses; the record closed at the hearing’s conclusion.


ISSUES

Employee contends significant medical disputes exist and an SIME will assist in resolving this case.  He cites medical reports from Yoshihiro Yamamoto, M.D., and John Miller, M.D., which provided a causal connection between Employee’s lumbar symptoms including leg symptoms and his December 11, 2003 work-related injury, and recommended medical treatment.  Employee also referenced Mark Leadbetter, M.D.’s, contrary employer medical evaluator (EME) opinions.  He contends these opinions show disputes concerning “causation” of his lower back and left leg symptoms (excluding the knee, which was subject of a prior claim and decision), and “efficacy of the continuance of or necessity of treatment” (Employee’s Petition dated April 14, 2009; see also Employee’s Hearing Memorandum at 2-9).  Lastly, Employee contends the SIME should be performed by a neurosurgeon (id. at 8-9).

By contrast, Employer contends the record shows no complaints of any “low back symptom” until four years after the 2003 injury.  Accordingly, Employer contends any current medical dispute between its EME and Employee’s attending physicians is “not significant,” and does not justify the SIME’s cost.  It further contends an SIME will not assist in or facilitate claim resolution, as evidenced by its contention “a 2006 SIME failed to resolve this case” on an earlier issue (Hearing Brief of Afognak Native Corporation, dated July 21, 2009, at 7-10).  Lastly, Employer contends if an SIME is ordered it should be performed by orthopedic surgeon John McDermott, M.D., who performed the previous SIME on another issue (id. at 10).

1) Shall an SIME be ordered?

2) If so, which physician specialty should perform it?

FINDINGS OF FACT 

The following facts relevant to the pending issues are established in the record by a preponderance of the evidence:

1) On October 27, 2003, Employee fell on the job while exiting a skiff (Report of Occupational Injury or Illness dated November 18, 2003).

2) On December 11, 2003, Employee slipped on the job on an icy dock, fell towards the waterline and a large nail caught his rain gear and hung him upside down at the ankle level.  Employee grabbed a piece of hanging rope or cable and pulled himself back up (Report of Occupational Injury or Illness dated December 16, 2003; see also Transcript of May 27, 2007 Board hearing at 26-28).

3) On October 29, 2004, Employee complained to Kenneth Partlow, M.D., of “numbness in his left leg” (Dr. Partlow’s October 29, 2004 report).

4) Employee told Dr. Partlow if he stands on his feet or walks for any length of time he gets a little numbness which comes “over the lateral aspect of the leg” and “goes down the foot” and sometimes, above the knee.  It was “not really a painful problem and when he sits, it tends to resolve” (id.).

5) Dr. Partlow performed lumbar range of motion testing, hip motion testing, straight-leg raising testing, and a neurological evaluation and found Employee’s lumbar range of motion “comfortable,” he had no pain in his hips, negative straight-leg raising, no weakness or atrophy, good pulse, and no tenderness over the peroneal nerve (id.).

6) Dr. Partlow’s impression was “numbness of undetermined etiology, possible mild neurogenic claudication” (id.).

7) He recommended “abdominal and paraspinal rehab exercises” and suggested “if the numbness should become more pronounced” or Employee “should notice other symptoms, then we should look into this further” (id.).

8) On October 29, 2004, Dr. Partlow’s report also listed a “SECOND ISSUE,” the Employee’s knees (id.).

9) On April 17, 2007, Matthew Peterson, D.C., was treating Employee for his low back condition and opined on a more probable than not basis a portion of Employee’s low back pain is in part due to the altered gait caused by his knee condition (Dr. Peterson’s April 17, 2007 letter).

10) On August 26, 2008, Dr. Miller reported Employee’s EMG
 test showed lower extremity findings suggesting a possible left S-1 radiculopathy.  Dr. Miller opined “given the patient’s description of fall, it certainly is medically probable that his prior falls may have either aggravated a pre-existing [sic] or resulted in new findings” (Dr. Miller’s August 26, 2008 report).

11) Dr. Miller discussed conservative management, steroid injections and surgical evaluation.  He noted Employee preferred conservative management and referred him for physical therapy (id.).

12) On November 20, 2008, Dr. Miller reviewed Employee’s injury history and opined Employee had intermittent left leg numbness “after a fall,” and stated “[c]ertainly, the mechanism of the fall may have aggravated a lumbar radiculopathy.  He continues to have numbness which he says was documented soon after the fall.  The disc findings at L2-3 may be playing a role” (Dr. Miller’s November 20, 2008 report).

13) On December 8, 2008, Dr. Yamamoto recorded Employee’s chief complaint “as numbness and burning sensation down the left lower extremity, which started after an on-the-job injury” (Dr. Yamamoto’s December 8, 2008 report). 

14) Dr. Yamamoto’s assessment was “on-the-job injury in 2003 with persistent left lower extremity symptoms of numbness and occasional burning sensation” (id.).

15) Dr. Yamamoto stated: “We feel that on a more-probable-then-not basis, his left lower extremity symptoms are related to the on-the-job injury in 2003.  Obviously, we do not have an MRI
 study from that time, but according to the patient, the symptoms started very soon after the fall” (id.).

16) Dr. Yamamoto opined Employee may benefit from an epidural steroid injection or selective nerve root block, depending upon his electrodiagnostic study results (id.).

17) On December 8, 2008, Dr. Yamamoto received a report from Dr. Miller from August 11, 2008 stating “EMG showed findings suggesting the possibility of a left S-1 radiculopathy” (id.).

18) On December 8, 2008, Dr. Yamamoto wrote Employee “had a job-related injury in 2003 and developed left-sided leg pain . . . and numbness and tingling” (Dr. Yamamoto’s December 8, 2008 letter).

19) Dr. Yamamoto’s examination suggested “active left L5 radiculopathy” (id.).

20) He noted Employee’s “lumbar condition and leg symptoms are highly likely related to his job-related injury on a more-probable-then-not basis” (id.).

21) Dr. Yamamoto was waiting for insurance approval before initiating “injection therapy” (id.).

22) On January 14, 2009, Dr. Leadbetter conducted an employer’s medical evaluation (EME), and Employee complained of episodic left low back pain and associated paresthesias over the anterior aspect of his left leg and lateral aspect of his left ankle with episodic numbness and tingling (Dr. Leadbetter’s EME report dated January 14, 2009).

23) Dr. Leadbetter recounted he saw Employee for EMEs on July 24, 2004, and on May 13, 2005, and noted Employee saw Dr. McDermott for an SIME November 13, 2006, all in respect to his knees (id.).

24) Dr. Leadbetter noted no back pain mentioned on those occasions (id.).

25) Employee related his left leg numbness and low back pain to the episode falling from a dock in Alaska (id.).

26) Dr. Leadbetter reviewed medical reports and found one from October 2004, when Employee was seen by Dr. Partlow and complained of left leg numbness which, at that time, he said “he was relating to his December 2003 accident” (id.).

27) Dr. Leadbetter also reviewed the October 29, 2004 Dr. Partlow report noting Employee’s complaints of left leg numbness (id.).

28) Dr. Leadbetter concluded Employee had multilevel changes in the lumbar spine, “which is not a work-related condition” (id.).

29) Based on an Employer-provided assumption Employee reported no low back symptoms until “five years” after he reported work injuries, Dr. Leadbetter agreed Employee’s “low back condition” and “complaints of numbness of the left leg” are “not related to any work condition dating back to 2003” (id.).

30) Dr. Leadbetter opined there was no evidence in a “timely” fashion relating to a temporary aggravation or permanent worsening of Employee’s pre-existing low back condition (id.).

31) He agreed Employee needed no medical treatment for an alleged low back injury in October or December 2003 (id.).

32) On January 26, 2009, Dr. Miller noted Employee saw Dr. Yamamoto who suggested consideration of nerve root blocks and possible surgery (Dr. Miller’s report dated January 26, 2009).

33) Dr. Miller’s impression was: “Patient with intermittent left leg numbness after fall.  This likely appears due to a lumbar radiculopathy.  I agree with the plan as per Dr. Yamamoto” (id.).

34) Employee also discussed “chiropractic care” with Dr. Miller who said this “may be helpful to see if it does show any improvement” (id.).

35) On January 26, 2009, Dr. Miller also wrote a letter in which he said he had been seeing Employee “because of intermittent left leg numbness.”  Dr. Miller opined on a more probable than not basis, the mechanism of injury occurred during a fall from a work-related injury in 2003 (Dr. Miller’s January 26, 2009 letter).

36) On January 30, 2009, Employer controverted all benefits related to Employee’s low back and left leg, based upon Dr. Leadbetter’s EME report (Employer’s January 30, 2009 Controversion).

37) On February 7, 2009, Dr. Yamamoto wrote explaining Employee’s examination suggested he has left-sided L-5 radiculopathy.  He opined: “It is highly likely that his lumbar condition and his symptom is related to his job-related injury on a more probable than not basis” (Dr. Yamamoto’s February 7, 2009 report).

38) On March 26, 2009, Saleem Memom, M.D., evaluated Employee (Dr. Memom’s March 26, 2009 report).

39) Employee told Dr. Memom he was injured on the job in 2003 when he fell off a dock in Alaska.  He further reported since then he had numbness which persisted despite getting knee surgeries on both sides.  The numbness starts on his left hip and will radiate down the outer left leg to the foot (id.).

40) Dr. Memom assessed low back pain and “radiculopathy lumbar probably L-5” (id.).

41) On April 14, 2009, Employee filed a petition requesting an SIME (Employee’s April 14, 2009 Petition).

42) On April 14, 2009, Employee also provided an SIME form listing medical disputes in areas of “causation” and “treatment” (Employee’s April 14, 2009 SIME form).

43) On his SIME form, Employee listed the medical disputes between Drs. Yamamoto and Miller versus Dr. Leadbetter (id.).

44) On May 2009, Employer answered Employee’s SIME petition and opposed it arguing “no clear and significant evidence of a medical dispute” between Employee’s attending physician and the EME.  Employer averred if an SIME were ordered, it should be performed by Dr. McDermott (Employer’s May 2009 Answer).
45) A prior decision in this case is on appeal on issues including whether or not Employee’s continuing knee issues, including the need for knee replacement, were caused by either 2003 work-related injury.

PRINCIPLES OF LAW

§ 23.30.001.  Intent of the legislature and construction of chapter

It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter. . . .

§ 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .


(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .  

§ 23.30.095.  Medical treatments, services, and examinations.

. . .

(k) In the event of a medical dispute regarding determinations of causation . . . the amount and efficacy of the continuance of or necessity of treatment . . . between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

§ 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

§ 23.30.155.  Payment of compensation.

. . .

(h) The board may upon its own initiative at any time in a case . . . where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.092.  Selection of an independent medical examiner.  (a) The board will maintain a list of physicians’ names for second independent medical evaluations.  The names will be listed in categories based on the physician’s designation of his or her specialty or particular type of practice and the geographic location of the physician’s practice. . . . 
. . .

(g) If there exists a medical dispute under in AS 23.30.095(k), . . . 

. . .

(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if 

. . .

(B) the board on its own motion determines an evaluation is necessary.

The following, general criteria are typically considered when ordering an SIME, though the statute does not expressly so require:

1.  Is there a medical dispute between Employee’s physician and Employer’s EME?

2.  Is the dispute “significant”?

3. Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Section 095(k) is procedural and not substantive for the reasons outlined in Deal.  Section 135 provides the board wide discretion pursuant to §095(k) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims.  AS 23.30.155(h) also allows for Board-ordered medical evaluations in controverted cases.  An SIME must be performed by a physician on the board’s list, unless the physicians on our list are not impartial.  8 AAC 45.092(f).  
The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp., (AWCAC Decision No. 073 (February 27, 2008)) addressed authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it said:

[t]he statute clearly conditions the Employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the Employee and the employer.

Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8.  The AWCAC further noted in dicta that before ordering an SIME, the board traditionally finds the medical dispute “significant or relevant” to a pending claim or petition, and the SIME will assist in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  Under either §095(k) or §110(g), the AWCAC noted in dicta the purpose of ordering an SIME is to assist the board; it is not intended to give Employee an additional medical opinion at Employer’s expense when Employee disagrees with his own physician’s opinion (id.).  

The board can base its decision not only on direct testimony, but also on “the Board’s experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Kodiak Oilfield Haulers v. Adams,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1989112661&ReferencePosition=1151"  777 P.2d 1145, 1151 (Alaska 1989) (citing Fairbanks N. Star Borough v. Rogers & Babler,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1987159438&ReferencePosition=533"  747 P.2d 528, 533 (Alaska 1987)); see also 7 Arthur Larson & Lex K. Larson, Workers’ Compensation Law §§ 127.05[3] & 128.01 (2006).
ANALYSIS

1) Shall an SIME be ordered?

The law provides for an SIME when there is a medical dispute in any of several areas between Employee’s attending physician and Employer’s EME.  Here there are clear medical disputes as to “causation” between Drs. Yamamoto and Miller, attending physicians, versus EME Dr. Leadbetter.  Both attending physicians suggest Employee’s 2003 fall from the dock may have aggravated a pre-existing lumbar condition, or caused a new condition, which resulted in Employee’s left leg numbness and other symptoms (excluding the knee for this decision’s purposes).  Another attending physician Dr. Peterson suggested Employee’s low back pain and left leg symptoms may result from his “altered gait” from his accepted knee injury (the extent of which is on appeal).

There are also clear medical disputes in the area of “efficacy of the continuance of or necessity of treatment,” commonly referred to as “medical care.”  Both these attending physicians, supra, and at least one other attending physician suggested additional medical care and treatment to address Employee’s symptoms.  Dr. Leadbetter, on the other hand, opined Employee needs no further medical treatment for an “alleged” work related injury in December 2003.  Consequently, there are indisputably medical disputes between Employee’s attending physicians and Employer’s EME in the areas of causation and medical care for his low back and left leg symptoms (excluding the knee).

Case precedent generally suggests the disputes be “significant” to justify an SIME.  Employer suggests since Employee allegedly did not complain of any left leg symptoms for several “years” following his 2003 injuries, by definition the current medical disputes are not “significant enough” to warrant the costs imposed by an SIME.  But the medical records show Employee complained of left leg numbness independent of his knee issues beginning at least as early as October 2004, when he saw Dr. Partlow.  Employee was complaining to his physician in 2004 about numbness in his “left leg” that varied and at times went all the way down into the foot.  The “second issue” Employee complained about to this physician was “his knees.”  Though the report does not say so, the “first issue,” or in other words Employee’s primary complaint, appears to have been “leg numbness.”  That may be a medically distinct issue separate from Employee’s knees.  

“Experience, judgment,” and “observations” (Kodiak Oilfield Haulers, 777 P.2d 1145, 1151 (Alaska 1989)) suggest lumbar injuries may cause leg numbness, and one may have damage in the lumbar spine that causes leg numbness without contemporaneous low back symptoms.  
Dr. Partlow in addressing Employee’s primary complaint of leg numbness performed a typical lumbar spine exam, which appeared fairly normal, and opined Employee had “numbness of undetermined etiology, possible mild neurogenic claudication.”  He suggested “abdominal and paraspinal rehab exercises.”  Both of those are commonly prescribed to address low back injuries.  Dr. Partlow reserved his right to “look into this further” should the numbness get worse or should Employee develop other symptoms.  There is no evidence Employee is a doctor or would not know what might make his leg numb.  If early on, following his 2003 work-related injuries, his back did not hurt Employee would not reasonably be expected to complain about back pain.  If his leg was numb, possibly because of a lumbar disc or other spinal injury, he would reasonably be expected to complain about his leg being numb.  That is what he did, according to the medical records.  Doctors subsequently told him why his leg might be numb.

Whether or not Employee’s report of left leg numbness was “timely” enough to satisfy causation requirements is a question better left to an SIME.  Similarly, whether or not gait difficulties created by Employee’s accepted knee injury, within the realm of the last decision now on appeal, were adequate to cause or aggravate any pre-existing lumbar spine condition, and time parameters for that causation or aggravation to occur, are also questions better left to the SIME.

Lastly, an SIME will likely assist the board in resolving Employee’s claim on its merits because the board and the parties can ask appropriate and varied questions to help ferret out the medical facts bearing upon Employee’s claim.  The interplay between the accepted aggravation of Employee’s degenerative knee condition and any back symptoms or conditions caused by altered gait also makes this case rather unique.
  An SIME will allow Employee and Employer to provide a detailed, accurate medical history of Employee’s situation and symptoms following his work-related injuries through both Employee’s verbal report to the SIME physician, and through his medical records, which will further clarify the history.  Lastly, contrary to Employer’s contention, the last SIME did help resolve the claim because we take administrative notice it was relied upon in the last decision.  Moore v. Afognak Native Corp., AWCB Decision No. 07-0299 at 12 (September 28, 2007).
2) If so, which physician specialty should perform it?

It is highly unlikely Dr. McDermott would have any independent memory of his November 28, 2006 SIME with Employee, now nearly three years old.  A different SIME physician could read 
Dr. McDermott’s 2006 report as easily as he could.  Because Employee’s main, relevant complaint since at least October 2004 deals with left leg “numbness,” which may be a neurological issue, a neurosurgeon is well-suited to perform an SIME addressing those symptoms.

CONCLUSIONS OF LAW

1) An SIME shall be ordered.

2) A neurosurgeon shall perform it.


ORDER

1) Employee’s Petition for an SIME is granted.

2) An SIME shall be performed by a neurosurgeon selected from the board’s list.

3) Issues for the SIME include: “Causation” of the left leg numbness and other left leg symptoms (excluding the knee) and Employee’s current low back symptoms, and “the amount and efficacy of the continuance of or necessity of treatment” for the left leg numbness and other left leg symptoms (excluding the knee) and the low back, including what treatment the SIME believes is reasonable and necessary to address any symptoms or conditions in the low back or left leg (excluding the knee) attributable to the work-related injuries subject of this claim.
4) The parties may agree to other SIME or non-SIME issues that may have arisen since the case was heard, to save time and expense.
5) A Workers’ Compensation Officer is directed, with the parties’ assistance, to prepare the medical record for the SIME physician, in accord with the appropriate regulations, and the board’s designee shall schedule the SIME within 30 days of this decision’s date.
  

6) Jurisdiction over any disputes is reserved pursuant to AS 23.30.135.

Dated at Anchorage, Alaska on November  18, 2009.
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Tony Hansen, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RALPH P. MOORE employee / applicant v. AFOGNAK NATIVE CORP, employer; ZURICH AMERICAN INS CO, insurer / defendants; Case No. 200320198M; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 
  18, 2004.
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� Electromyography.


� Magnetic resonance imaging.


� A prior decision in this case is on appeal on issues including whether or not Employee’s continued knee issues, including the need for knee replacement, were caused by either 2003 work-related injury.


� The examination need not be held within 30 days but the SIME should be scheduled within 30 days.  �AS 23.30.005(h).
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