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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JAMES HOUSE, 

                                               Employee, 

                                               Petitioner,          

                                               v. 

BECHTEL GROUP, INC.,

                                               Employer,

                                               and 

MICHIGAN PROPERTY & CASUALTY

GUARANTY ASSOC.,

                                              Insurer,,
                                              Respondent.
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	        FINAL  DECISION AND ORDER

        AWCB Case No.  198421825

        AWCB Decision No.  09-0184 

         Filed with AWCB Fairbanks, Alaska

         on December 3, 2009


Claimant’s petition for a compensation rate adjustment under the Alaska Workers’ Compensation Act (Act) was heard on March 12, 2009 and April 7, 2009, in Fairbanks, Alaska.  Attorney Chancy Croft represents the claimant (hereafter, Claimant or Mr. House).  Attorney Nora Barlow represents the employer and insurer (collectively, Employer ).  Claimant, his wife Mary House, and Ronald Sweat, Business Manager for United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, testified telephonically on Claimant’s behalf.  Employer presented no witnesses.  The parties submitted written closing arguments.  The record closed when the legal memoranda were received on April 16, 2009.  On April 23, 2009, Employer filed a Petition to Strike Exhibit 6 to Claimant’s closing brief, an excerpt from a non-governmental website describing the historical periods of economic recession in the United States, and any argument based on the exhibit.  Claimant opposed.  A post-hearing conference convened on May 4, 2009, and the record was opened to consider Employer’s post-hearing petition.  Claimant’s petition to strike was taken under advisement.  The record closed when the board next met on May 12, 2009.

Employer’s Petition to Strike Exhibit 6 to Claimant’s Closing Brief is GRANTED.  To the extent Exhibit 6 sought to introduce evidence for the facts of the matters stated therein, it is an impermissible effort to introduce evidence after the record closed.    Employer’s petition to strike any argument based on the exhibit is DENIED.  Employer opened the door to this line of argument when it cross-examined Mr. Sweat about the availability of work in Michigan during periods of recession, including the recession of the “early 80s,” and the current recession.

ISSUES

Claimant contends the compensation rate paid by Employer did not accurately predict his lost earnings during the period of his permanent total disability (PTD), and he is entitled to a compensation rate adjustment from January 1, 1994 forward.  Employer opposes, arguing the compensation rate was accurate, no legal authority supports the claim for a “rolling” compensation rate, any adjustment is barred by the doctrine of laches, Employer would be prejudiced were a rate adjustment granted retrospectively, any rate adjustment must include a cost of living adjustment,  must consider the change in number of Claimant’s dependents over the years, must consider his receipt of pension monies, and must consider his entitlement to PTD benefits for a lifetime.  Employer further contends it lacked notice Claimant sought a retroactive rate adjustment.  The parties disagree over which version of AS 23.30.220 applies to the claim, and which party bears the burden of proof.


1)   Which version of AS 23.30.220 governs Mr. House’s claim for a compensation rate adjustment?


2)  Which party bears the burden of proof?


3)  Did Claimant’s 1982 and 1983 wages accurately forecast his probable future earning capacity lost due to injury from 1994 forward?


4)   Is the disparity between Claimant’s pre-injury earnings and his probable future earning capacity substantial?


5)  Is Claimant entitled to a compensation rate adjustment?  If so, what compensation rate fairly approximates Claimant’s lost earning capacity during the period of disability?

Claimant contends he is entitled to interest on any compensation rate adjustment, as well as interest on any interest awarded on the rate adjustment.  Employer opposes, arguing it lacked notice Claimant sought an award of compound interest, it would suffer prejudice if interest is awarded on a retroactive rate adjustment, and any interest award must be calculated as simple, not compound, interest.  


6)  Is Claimant entitled to interest on any compensation rate adjustment?  If so, by what method should interest be calculated?

Claimant contends he is entitled to an award of attorney fees and costs.  Should Claimant prevail, Employer objects to 10.3 hours of attorney time spent on April 14-15, 2009, and opposes any award for paralegal costs.   


7)  Is Claimant entitled to an award of attorney fees and costs?  If so, in what amounts?


FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts by a preponderance of the evidence:


I.  Work Injury and Surgeries.

1.  Claimant was injured on September 16, 1984, while employed as a welder at Kuparuk, on Alaska’s North Slope.  While carrying one end of an offset pipe weighing 100 pounds and extending 40 feet in length, Claimant slipped on ice and fell backward, hyper-extending his back over a four foot diameter pipe.
   After developing radiating lower back pain and experiencing difficulty walking and bending, he was examined by the camp physician’s assistant on September 27, 1984, and sent home to Michigan for further evaluation.
  The employer accepted the injury as compensable.

2.  Over the next five years Claimant would undergo eight surgical procedures, including biopsy of  a vertebral body noted on computerized tomography (CT) scan; an L4-5 right laminectomy and removal of osteoid osteoma;
 decompression of the L4-5 nerve root and fusion at L4-5; exploration of a fusion mass and decompression of the right L5 nerve root, with removal of further osteoid osteoma and insertion of a Harrington rod (right, L4-5), with an anterior interbody L4-5 fusion; rod removal and further exploration of the L3-4 and L4-5 right nerve roots; L3-4 partial laminectomy and decompression; a repeat decompressive laminectomy at L3-4 with fusion by means of iliac bone plates and screws; and later, removal of this hardware.
 

3.  In 1991, an employer medical evaluation (EME) panel comprised of physicians specializing in physical medicine, orthopedics and neurology diagnosed, inter alia, status post eight operative procedures, magnetic resonance imaging (MRI) findings of a large extruded disc fragment in the right neural foramen at L4-5 with complete obliteration of the neural foramen and some impingement on the right side of the thecal sac, and probable arachnoiditis
 versus post surgical adhesion in the filum terminale.
  The panel opined the filum terminale thickening was scarring and/or arachnoiditis.  It concluded Claimant’s condition and need for treatment was work-related, Claimant should be considered disabled, and further surgery “would probably be a disaster because of the multiplicity of remaining problems, some of which may be considered to be iatrogenic.”
 Claimant never returned to work.
  

 
II.  Procedural History.

4.  The employer paid Claimant temporary total disability benefits (TTD) from October 16, 1984 until January 24, 1994, at a weekly compensation rate of $601.92, based on gross weekly earnings (GWE) of $1,066.00. Claimant’s GWE were calculated according to AS 23.30.220(a)(1)(1984),  by dividing by 100 Claimant’s gross earnings from the two calendar years preceding the injury. 
 His weekly compensation rate of $601.92 derives from the Alaska Workers’ Compensation Board’s 1984 Weekly Compensation Tables (1984 Rate Tables), which established $601.92 as the weekly compensation rate for a married worker with GWE of $1,066.00 and three dependents.
  

5.  On January 24, 1994, Employer, sua sponte, began paying PTD at the same weekly rate, $601.92.
  On July 25, 2007, Employer recomputed and prematurely reduced Claimant’s weekly payment to $508.98, to account for Social Security retirement benefits (SSRB) it erroneously believed he was receiving.
  It corrected its error, returning Claimant’s payments to $601.92, until April 4, 2008, when it recommenced paying the reduced amount of $508.98,
 after again taking the offset under AS 23.30.225(a) 
 for Claimant’s receipt of SSRB. 

6.  On or about March 26, 2008, Claimant, in propia persona, filed a Workers’ Compensation Claim (WCC) seeking a compensation rate adjustment, alleging his rate should have been “re-negotiated” when the insurer changed his disability classification from TTD to PTD in 1994; the cost of living had increased substantially since his injury in 1984, but his frozen rate of pay had  caused financial hardship; and he had “lost” two pensions as a result of his work injury.
  

7. On April 22, 2008, Employer filed an Answer, denying Claimant was entitled to a compensation rate adjustment; denying his compensation rate should have been renegotiated when it changed his disability classification; admitting it erroneously reduced Claimant’s compensation rate for a social security offset, but asserting it had corrected its error; and denying Claimant was entitled to cost of living increases or compensation for the loss of two pensions due to his work injury.

8.  On June 27, 2008, through counsel, Claimant filed an Amended WCC alleging “Employee … is permanently totally disabled, and wages calculated by employer don’t fairly reflect earnings during the period of disability.”
 Claimant sought a “PTD compensation rate increase which reflects (1) the present value of the employee’s average weekly wage, (2) the reasonable value of board or similar advantage received from the employer, (3) the value of fringe benefits paid by the employer on the employee’s behalf, ” as well as interest, costs and attorney fees.
 

9.  On July 22, 2008, in an Answer to the Amended Claim, Employer denied Claimant was entitled to a compensation rate adjustment, contending his compensation rate was properly calculated in 1984.  Employer affirmatively alleged for injuries occurring on September 16, 1984, the law did not require inclusion of pension contributions into the calculation of GWE, PTD was correctly calculated based on 80% of the injured employee’s spendable weekly wages, and did not allow the board discretion to depart from the employee’s TTD rate in calculating PTD.
 Employer denied Claimant was entitled to interest, costs and attorney fees.

10.  At a pre-hearing conference on September 29, 2008, the parties agreed the issues for hearing were “Compensation Rate Adjustment,” “Interest” and “Atty fees/costs,” and set the matter for hearing on December 18, 2008.
  At the employer’s request, the December 18, 2008 hearing date was vacated and re-scheduled for March 12, 2009.
 

11.   At a prehearing conference on March 5, 2009, the claims noted were:  (a) A rate adjustment on Claimant’s PTD from January 24, 1994, and continuing, based on AS 23.30.220(a)(10), because his rate should be adjusted annually to reflect his lost potential earning capacity; (b) Interest on the rate adjustment; (c) A separate interest award on what Claimant should have been paid but was not; and (d) Attorney fees and costs.  Claimant withdrew his claim for including fringe benefits in the compensation rate calculation, stating it was not needed to reach the annual maximum compensation rate.  

12.  Employer objected to the rate adjustment theory citing it as “new” and not what it understood the issue to be; stated it did not know the claim was for a retroactive rate adjustment; objected to the interest issue, claiming it was not properly raised before; claimed surprise and lack of notice and suggested it would file a petition for a continuance since it had not researched or briefed the issues Claimant was raising.  Employer argued Claimant was properly compensated at the correct rate and no adjustment was warranted.  Should any rate adjustment be ordered, Employer contended it was entitled to credits to account for Claimant’s receipt of pension monies, change in number of dependents, and differences in the cost of living.  The Prehearing Conference Summary noted “All issues and defenses for the 3/12/09 hearing shall be as previously listed in the parties’ claims and answers and this prehearing summary.”

13.  Employer did not request a continuance, and the hearing convened in Fairbanks, Alaska, on March 12, 2009.  Instead, it made several preliminary motions, specifically:  (a) to exclude Claimant’s witnesses for allegedly filing his witness list late, under 8 AAC 45.112; 
  (b) to exclude as hearing exhibits, documents Claimant sought to introduce through a witness appearing at the hearing, for failure to file the documents with the Board and serve them on the employer at least 20 days prior to hearing, citing  8 AAC 45.120(f);  (c) to strike Claimant’s Supplemental Hearing Brief, filed the day before hearing, for failure to conform with the filing requirements set out at 8 AAC 45.114;  and  (d) to exclude from the issues for hearing Claimant’s assertion he was entitled to what employer termed “interest on interest” on any rate adjustment should he prevail.  The motions were denied.  However, in order to avoid any potential for prejudice to the employer, it was permitted to reserve its cross-examination of Mr. Sweat, the witness through whom Claimant sought to introduce documentary evidence not previously served and filed.  

14.   Employer cross-examined and released Mr. and Mrs. House at the hearing on March 12, but elected to reserve its cross-examination of Mr. Sweat until the hearing reconvened.  

15.   On April 7, 2009, Employer cross-examined Mr. Sweat, but presented no witnesses or other evidence.  The parties filed written closing arguments on April 16, 2009.  


III.  Employment and Earnings History.

16.  Claimant was 42 years old when he was injured on September 16, 1984.
  He left high school in Mississippi without graduating, and married his high school sweetheart after her senior year.  He began working as a welder’s helper in a shipyard in Louisiana in 1964, and later as a welder offshore.
  He attended trade school for welding, joined the plumbing and pipe fitters union in El Paso, Texas, in either 1969 or 1970, and thereafter moved with the family to Monroe, Michigan, where they were living at the time he was injured.
  Claimant’s entire work history was as a welder, including a brief period in 1978 when he also taught welding.
  Claimant began making contributions to his union pension funds in 1970.

17.  In the ten years prior to the 1984 work injury, Claimant primarily worked jobs to which he was dispatched by Local 671, out of Monroe, Michigan, although he was dispatched to jobs from other locals as well, including dispatches in Alaska in 1976, 1978 and 1984.
  

18.  Claimant earned the following sums from each of the listed employers in Michigan (MI), Ohio (OH) and Alaska (AK) during the ten year period 1974-1983:

Year
Employer

Total
Year_Total__     

1983
Wismer & Becker Contract Engrs (MI)
$43,165.39
$43,165.39

1982

Wismer & Becker Contract Engrs (MI)
$33,435.92



Bechtel Power (MI)



         72.95



Townsend and Bottom (MI)


  29,957.82

$63,466.96

1981

Toledo Power (OH)



       836.00



Townsend and Bottom (MI)


 50,700.29






Bedford Public Schools (MI)


   2,835.20

$54,371.49

1980

Reactor Controls (MI)



   1,395.20



Wismer & Becker Contract Engrs (MI)
   2,235.12



Bedford Public Schools (MI)


   2,432.00



Townsend and Bottom


 16,370.78



Bechtel Power (MI)



 11,290.30

$33,723.20

1979

Babcock & Wilcox Company
 (MI)

 20,161.10



Power Process Piping, Inc. (MI)

   5,949.50



Spohn Corporation (MI)


   5,842.98



Contract Piping & Designing Inc. (MI)
   8,864.33



Walbridge Aldinger (MI)


   1,774.84



Bedford Public Schools (MI)


      384.00

$42,976.75

1978

Peter Kiewit (AK)



18,181.69



Power Process Piping, Inc. (MI)

  9,555.22



Belding Corp (MI)



  4,699.92



Local Union #671 of United Assoc




General Fund (MI)


13,973.04   subtotal    $47,128.55



United Assn. Alaska Sec. Ben. Fd.

(lump sum dist. from profit sharing &

  

 retirement plans)



   (718.68)  adjusted   $46,409.87 

1977

Seaway Mechanical (MI)


     188.64



Wismer & Becker Contract Engrs (MI)
  2,821.46



JL Allen Co.




  4,403.43



Monroe Plumbing & Heating Co. (MI)
  5,079.23



Belding Corp (MI)



  6,905.76



William Ferrel, Inc. (MI)


  6,164.13    subtotal
$27,070.31



Toledo Plumbers & Pipefitters #50

Retirement Plan (lump-sum dist. from



Profit Sharing & Retirement Plans)
    
 (1,507.66)  adjusted  $25,562.65

1976

William Ferrel, Inc. (MI)


       184.64



Fluor Alaska, Inc. (AK)


$55,316.88



Johnson Controls Inc. (MI)


    8,197.48

$63,699.00

1975

Johnson Controls Inc. (MI)


  21,557.98

$21,557.98

1974

Union Boiler Company


    3,972.08



Belding Engineering Com (MI)

       417.60



Johnson Controls Inc. (MI)


    6,488.51



Townsend & Bottom (MI)


    2,557.72



Ralph M. Parsons Co of Mich (MI)

    7,580.40

$21,016.31

19.  At the time Claimant was injured in 1984, union scale wage for a Local 671 journeyman welder was $16.62 per hour.  This was also the base wage in 1982 and 1983.
  In addition to this base wage, journeyman welders then earned $3.42 per hour in combined contributions from  employers to their local and national union pension funds.
  Had Claimant worked between July 1, 1985 and June 30, 1986, he would have earned the same base hourly wage, $16.62, with contributions to his pensions increased to $3.47 per hour.
  Had he worked between July 1, 1986 and June 30, 1987, he would have earned $17.02 per hour, with contributions to his pensions set at $3.77 per hour.
  Had he worked between July 1, 1987 and June 30, 1988, he would have earned $17.31 per hour, with contributions to his pensions totaling another $4.00 per hour.
  From July 1, 1988 through June 30, 1989, Claimant would have earned a base wage of $17.86 per hour, with pension contributions of $4.00 per hour.
  During the following year, July 1, 1989 through June 30, 1990, Claimant’s base wage would have increased to $18.30 per hour, with pension contributions increased to $4.25 per hour.
 

Had Claimant continued working as a journeyman welder between July 1, 1990 and June 30, 1991, he would have earned $18.80 per hour, with pension contributions paid at $4.30 per hour.
  From July 1, 1991 through June 30, 1992, Claimant would have earned $19.30 per hour, with pension contributions of $4.40 per hour.
  From July 1, 1992 through June 30, 1993, Claimant would have earned $19.50 per hour, with pension contributions of $4.50 per hour.
  From July 1, 1993 through June 30, 1994, he would have earned $19.60 per hour, with added pension contributions of $4.80 per hour.
  Had Claimant worked during the period July 1, 1994 through June 30, 1995, his wages would have been $20.10 per hour, with pension contributions paid at $4.90 per hour.
  

Were Claimant able to work from July 1, 1995 until June 30, 1996, his hourly base wage would have increased to $20.42 per hour, with pension contributions totaling $5.10 per hour.
  Work during the period July 1, 1996 until June 30, 1997, would have earned Claimant $21.12 per hour, with added pension contributions of $5.25 per hour.
  During the contract term, July 1, 1997 through June 30, 1998, Claimant’s hourly wage would have been $21.92 per hour, with pension contributions of $5.40 per hour.
  His wages would have increased to $22.72 per hour, with pension contributions increased to $5.60 per hour during the next contract term.
 Had Claimant worked during the period July 1, 1999 through June 30, 2000, his base wage would have increased to $23.72 per hour, with pension contributions of $5.85 per hour.
  

From July 1, 2000 through June 30, 2001, Claimant would have earned $24.76 per hour, with pension contributions an additional $6.10 per hour.
 Had Claimant worked from July 1, 2001 through June 30, 2002, his base wage would have increased to $25.79 per hour, with a combined total of $6.50 per hour contributed to his local and national pension funds.
  His base wage would have again increased for the period July 1, 2002 through June 30, 2003, to $26.79 per hour, with pension contributions an additional $6.80 per hour.
  From July 1, 2003 through June 30, 2004, Claimant would have earned $27.83 per hour, with pension contributions of $6.95 per hour.
 During the succeeding annual contract term, beginning July 1, 2004, Claimant would have earned $28.43 per hour, with pension contributions of $7.25 per hour.
  

Beginning January 1, 2006, Local 671 journeyman welders earned $28.65 per hour, with an additional $7.83 per hour paid in pension contributions.
 From July 1, 2006, through June 30, 2007, Claimant would have earned $29.45 as a journeyman welder, with another $7.83 contributed on his behalf to his two pension funds.
  Effective July 1, 2007 through June 30, 2008, Claimant would have earned $30.45 per hour, with another $8.08 per hour contributed to his pension fund accounts.
  Claimant reached age 65 during this contract term. Had Claimant worked during the period July 1, 2008 through June 30, 2009, he would have earned $31.45 per hour as a journeyman welder, with another $8.08 contributed by his employers to his pension fund accounts.

20.  When Claimant was injured in 1984, he had been a union scale welder for over fourteen years.  At only 42 years of age, he had a lengthy work life expectancy.  Claimant and his wife testified convincingly it was his expectation to continue working as a journeyman welder throughout his work life, and he had no plans to retire.  Claimant testified credibly had he not been injured, he would still have been working at the time of hearing.  These intentions were frustrated only by his work injury.  There is no mandatory retirement age for Local 671 welders, according to Mr. Sweat, its Business Manager, and he is currently dispatching a welder over 70 years of age.  At the time of injury Claimant was on a nine week job at Kuparuk, after which he was scheduled for another North Slope job, at Prudhoe Bay, expected to last a year, and where Claimant expected to continue working overtime hours.  He testified credibly that on previous pipeline jobs he had worked 18 hours per day, seven days a week, and for up to 19 consecutive weeks before he took leave.  Claimant was known by his colleagues as “the Golden Arm,” an accolade denoting proficiency among welders.
   He was a skilled welder and enjoyed his work.

21.  In the years preceding his work injury, Claimant sought out overtime work, traveled to other locals for dispatch, and worked overtime when available.  His income fluctuated during the ten years for which his wage history is available based on the number of overtime hours available at each jobsite over the years.  While Mrs. House on cross-examination was led to state the income fluctuation was the result of “good and bad years,” Mr. House, the more persuasive historian concerning the type of work hours available at his various jobsites, explained the fluctuation not as whether there was work to be had, but whether and how much overtime was available to him.  The more overtime offered, the greater his earnings.  While the precise number of regular and overtime hours Claimant actually worked in 1982 and 1983 are unknown, the number of hours reported for purposes of employer contributions to Claimant’s pension funds for those and preceding years demonstrate Claimant regularly worked overtime hours.  When asked his attitude about working overtime, Claimant credibly responded:  “I loved it.  You get – we get double time.  We get double time for working over.” That Claimant regularly worked available overtime is corroborated by all three witnesses, union and pension fund documents, and is un-refuted. 

22.   Mr. Sweat testified persuasively that during the years following Claimant’s injury, there continued to be both regular and overtime work in Michigan for skilled journeyman welders.  Based on union records, Mr. Sweat corroborated Claimant’s assertion he sought and worked overtime hours over the years, and unlike other welders from Local 671, travelled for dispatch to other locals, including Alaska.

23.  The balanced nature of Mr. Sweat’s testimony is evident in his frank responses to the employer’s questions whether Mr. House could have worked “3000” and “up to 3500 hours” during each and every year between 1984 and 2009.  Mr. Sweat answered he “couldn’t say that for positive,” and “couldn’t say that for sure.”  This does not diminish the strength of Mr. Sweat’s testimony that work and overtime were available in Michigan and environs for skilled welders during those years, and Claimant could have continued to work the kinds of hours he had worked in the past, had he not been injured.  

24.  The figures in excess of 3000 hours from which the employer based its questioning of Mr. Sweat appear on pension fund contribution reports. For pension contribution purposes, Claimant was credited with 2535 hours in 1983, 3721 hours in 1982, 3,004 hours in 1981, 2,048 hours in 1980, 2,941 hours in 1979, and 2,523 hours in 1978. 
  With the exception of 1978, when Claimant worked a job in Alaska, all of Claimant’s work during those years was in Michigan or Ohio.
  Given the un-refuted evidence Claimant loved and worked overtime because he was paid at double time rates, the pension contribution reports establish Claimant consistently worked overtime hours, for at least the six years preceding his injury, and intended to continue to do so in the future.

25.   Mr. Sweat was credible in his assertion that the overtime was there if Claimant wanted “to chase it,” and this was the case even though welders from other locals would get dispatched to jobs before Claimant if he travelled to other locals for work.  All of the testimony, the financial documentation and the union and pension reports establish Claimant regularly sought and worked overtime, had done so for years, and would continue to do so in the future.  

26.   Claimant’s average annual gross earnings during the five years preceding his 1984 injury were $47,540.76.
  His average earnings during the four years preceding his injury were $48,681.76.
  His average earnings during the three years preceding his injury were $53,667.95.
  His average earnings during the two years preceding his injury, which were the two years of earnings utilized to calculate his GWE of $1,066.00 and establish his compensation rate, were $53,316.17.
  Claimant’s GWE of $1,066.00 were earned in 1982 and 1983, entirely at the Michigan Local 671 journeyman welder wage rate, include overtime hours, and fairly represent his GWE in 1984.

27.  Official notice
 is taken that during 1981 and 1982, the United States was suffering an economic recession.
 According to Claimant’s “10 Year Work History,” these two recessionary years, where Claimant worked entirely in Michigan, were among Claimant’s highest earning years.
  According to Mr. Sweat, as an experienced welder Claimant’s services would have been in demand, even during periods of recession.
   

28.  While the employer sought to diminish Mr. Sweat’s credibility by questioning him about an article titled “Thirty Percent Unemployment Projected for Michigan,” for which Mr. Sweat was interviewed by the publication Detroit Building Tradesman, Mr. Sweat persuasively testified that unemployment has been a recent problem for his members who are pipe fitters, but not for welders, who are in shorter supply.  The employer did not provide the board with a copy of the article, nor seek to have the publication admitted into evidence.  While the employer sought to minimize the weight of evidence Claimant could have worked steadily as a union welder between 1984 and 2009, Mr. Sweat was credible in his repeated assertions that if a welder wanted work during those years, it was available.  He gave as one example the Fermi nuclear power plant, built in 1982-1983, at which both Sweat and Claimant worked as welders during its construction, and at which, to this day, Mr. Sweat testified, he always has crews dispatched. Mr. Sweat has been a welder with Local 671 since the 1970s, and its Business Manager since 2004.  His knowledge of the employment climate for journeymen welders in Michigan during the period 1984 through 2009 is intimate, longstanding and persuasive.  

29. Had Claimant not been injured, he would have continued working as a journeyman welder through the United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, earning steadily increasing union scale wages and benefits, including overtime, for the remainder of his work life.  In 1994, when the employer re-characterized Claimant as PTD, the disparity between the 1984 and 1994 hourly wage rate for Local 671 journeyman welders was  20.92%.  The disparity between Claimant’s $16.62 hourly wage base in 1984, and the $30.45 hourly wage rate in 2007, the year Claimant reached age 65, was 83.21%.  

30.  Had Claimant not been injured, he would have continued receiving union scale contributions to both his defined benefit and defined contribution pension funds.  At age 65, or after 35 years of credit with the Plumbers and Pipe Fitters National Pension Fund, Claimant’s defined benefit plan would have paid him $2,495.00 per month.
  Claimant is instead receiving $90.00 per month from this pension fund from contributions made on his behalf for hours paid before his injury in 1984.  

31.  Had Claimant not been injured, based on the pension contribution rates in effect from June 1984 through June 2007, and crediting only a 2000 hour work year, with no overtime, he would have had $194,160.00 contributed on his behalf to his defined contribution plan.
  Because all members’ contributions are invested similarly, and based in part on the growth of his own plan over the years, Mr. Sweat persuasively opined these contributions, at a modest interest  rate, would have earned Claimant in excess of $500,000.00 by the time he reached age 65 in 2007.
   Mr. Sweat further opined this was a conservative estimate of what Claimant’s defined contribution plan would have been in June 2007, since Claimant began contributing to the pension funds earlier than did Mr. Sweat, and sought dispatches outside his home local and worked overtime hours, which Mr. Sweat did not. 

32.  When Claimant could no longer work, the family withdrew the entire proceeds from the defined contribution plan, approximately $66,000.00, to supplement the $601.92 per week he was receiving in TTD benefits. 
  At some point Claimant began receiving Social Security disability benefits (SSDB), although the date he received those benefits was never established.
  When he reached age 65, his SSDB were discontinued, and he began receiving Social Security retirement benefits (SSRB) of $805.50 per month.
  At that time, under AS 23.30.225(a), the employer reduced Claimant’s compensation rate by $92.94 per week (one half of the weekly social security retirement benefit of $185.89), resulting in a weekly PTD benefit of $508.98.
 

33.  Claimant pays the full monthly premium, $285.00, for the cost of health insurance provided through his union health and welfare fund. Had he continued working until age 65, he would pay only one half of the health care premium payment for life, with the other half paid by the union.
  Claimant pays this health insurance premium in addition to the monthly deduction for Medicare coverage taken from his Social Security retirement check.
  

34.  Claimant’s attorney expended  137.5 hours of attorney time at $350.00 per hour, 45.35 hours of paralegal time at $125.00 per hour, and incurred costs of $346.07, in his representation of Claimant.  Affidavits from Ms. Jones and Ms. Marlow itemizing and attesting to the nature of paralegal services they performed were filed on March 25, 2009.

   

                             PRINCIPLES OF LAW

AS 23.30.0120.  Presumptions.  (a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. 

When a party seeks a variance from the statutory formula for calculating compensation rate, “the burden is on the party seeking the variance to produce the evidence to support a variance from the method established by statute.”  Parker Drilling Co. v. Melchor, AWCAC Decision No. 091 (October 28, 2008) at 17.

AS 23.30.145.  Attorney fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation... In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered. 

An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings.  In order that injured workers have competent counsel available to them, attorney fees awarded under AS 23.30.145 are intended to be fully compensatory and reasonable.  Wien Air Alaska v. Arant, 592 P.2d 352, 365-366 (Alaska 1979).  An employee is entitled to full reasonable attorney's fees for services performed with respect to issues on which he prevails.  Williams v. Abood, 53 P.3d 134,147 (Alaska 2002).
AS 23.30.155.  Payment of compensation. (a)  Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer…


(b)  The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death…Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment installments should be made monthly or at some other period…


(p) An employer shall pay interest on compensation that is not paid when due…  

An award of prejudgment interest must be made in workers’ compensation cases in order to recognize the time value of money.  Circle De Lumber Co. v. Humphrey, 130 P.3d 941, 951 (Alaska 2006).  

Unless a contrary legislative intent appears by express terms or necessary implication, statutes are presumed to have prospective effect only.  Thompson v. United Parcel Service, 975 P.2d 684, 688 (Alaska 1999).  The following are those portions of the Act pertaining to calculating compensation rate, in effect at the time of Claimant’s injury on September 16, 1984: 

 AS 23.30.175.  Rates of Compensation.  (a) The weekly rate of compensation for disability or death for a recipient residing in Alaska may not exceed the percentage of the Alaska average weekly wage in effect on the date of injury as determined by the table contained in this subsection…In any case, the employer shall pay timely compensation.


On
The Rate Shall be

July 1, 1975                          80 percent of the Alaska average weekly wage

January 1, 1976                    100 percent of the Alaska average weekly wage

January 1, 1977                    133.3 percent of the Alaska average weekly wage

January 1, 1979                    166.6 percent of the Alaska average weekly wage

January 1, 1981                    200 percent of the Alaska average weekly wage

***

           (c ) The following rules apply to recipients who do not reside in Alaska:


(1)  The weekly rate of compensation shall be calculated by multiplying the recipient’s weekly compensation rate calculated in accordance with AS 23.30.180, 23.30.185, 23.30.190, 23.30200, or 23.30.215 times the ratio of the average weekly wage of the jurisdiction in which the recipient resides to the average weekly wage of Alaska.  The ratio is based on the average weekly wages in effect when the recipient leaves Alaska and shall be adjusted annually upon publication of the average weekly wages for all jurisdictions.

AS 23.30.180.  Permanent total disability.  In case of total disability adjudged to be permanent, 80 per cent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability.

AS 23.30.185.  Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.

AS 23.30.220 (a).  Determination of spendable weekly wage.  (a)  The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee’s gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:

          (1)  The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

          (2)  If the board determines that the gross weekly earnings at the time of injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee’s gross weekly earnings for calculating compensation by considering the nature of Employee’s work and the work history.

 (b)  The commissioner shall annually prepare formulas that shall be used to calculate an employee’s spendable weekly wage on the basis of gross weekly earnings, number of dependents, marital status and payroll tax deductions… (italics added).  

The objective of AS 23.30.220 is to formulate a fair approximation of a claimant’s probable future earning capacity during the period in which compensation benefits are to be paid.  The statutory formula will usually produce a fair approximation of this figure.  But in those cases where it does not, an alternative method must be used to achieve fairness.  Johnson v. RCA-OMS, Inc. 681 P.2d 905, 907 (Alaska 1984).  The Court in Johnson, and subsequent cases, cites with approval Larson’s The Law of Workmens’ Compensation, quoting the following analysis:  

“The entire objective of wage calculation is to arrive at a fair approximation of claimant’s probable future earning capacity.  His disability reaches into the future, not the past; his loss as a result of injury must be thought of in terms of the impact of probable future earnings, perhaps for the rest of his life.  This may sound like belaboring the obvious; but unless the elementary guiding principle is kept constantly in mind while dealing with wage calculation, there may be a temptation to lapse into the fallacy of supposing that compensation theory is necessarily satisfied when a mechanical representation of this claimant’s own earnings in some arbitrary past period has been used as a wage basis.  Peck v. Alaska Aeronautical, Inc., 756 P.2d 282, 285-286 (Alaska 1988);  Johnson v. RCA-OMS, Inc., 681 P.2d 905, 907 (Alaska 1984) (quoting 2 A. Larson, The Law of Workmen’s Compensation, § 60.11(d), at 10-564 (1983).”

The Court has held the “essential component of the basic compromise underlying the Worker’s Compensation Act – the worker’s sacrifice of common law claims against the employer in return for adequate compensation without the delay and expense inherent in civil litigation,” is achieved only when an injured worker’s compensation rate fairly approximates his probable future earning capacity lost due to injury.
 

While the mechanical formula for calculating compensation rate yields a fair estimate of future earnings in most cases, when lost earnings continue over a long span of time, such as an injury resulting in PTD, the prediction of future earnings becomes more complex.  Deuser v. State of Alaska, 697 P.2d 647, 649-650(Alaska 1985).  Evidence sufficient to sustain an award of temporary disability benefits may be insufficient to sustain an award of permanent disability benefits.
  Id. at 649.
Where past earnings do not accurately predict future wage losses, the board is charged with looking to the alternative method of calculation.  The 1983 change to AS 23.30.220 at subsection (a)(2) both broadened the range of evidence the board must examine in making the fairness determination, and required the fairness determination be made.  Wrangell Forest Products v. Alderson, 786 P.2d 916, 918 (Alaska 1990).  The Court instructed the board to use “all available clues” to forecast the losses a disabled claimant would incur over the course of his work life.  Fairbanks North Star Bor. Sch. Dist. v. Crider, 736 P.2d 770, 772-773 (Alaska 1987).  The Court has held a claimant’s intentions with respect to his future employment are relevant to the board’s inquiry.
  

Where the disparity between an injured worker’s earnings at the time of injury and his probable future earnings are substantial, the mechanical formula does not reflect his wage-earning capacity during the period of disability.
  

 AS 23.30.265(32).“gross earnings” means periodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee, and excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or payment to the employee that is not taxable to the employee during the pay period; the value of room and board to the employee may be considered in determining gross earnings; however, the value of room and board that would raise an employee’s gross weekly earnings above the Alaska average weekly wage at the time of injury may not be considered;

AS 45.45.010. Legal rate of interest; prepayment of interest. (a) The rate of interest in the state is 10.5 percent a year and no more on money after it is due…

8 AAC 45.050. Pleadings.  (a) A person may start a proceeding before the board by filing a written claim or petition

   (b) Claims and petitions.

  
(1)  A claim is a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment or rehabilitation benefits…or medical benefits under the Act, that meets the requirements of (4) of this subsection…


(4)  …A claim must

    
   (A)  state the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties; and

    
   (B)  be signed by the claimant or a representative.  (italics added).

8 AAC 45.065.  Prehearings… ( c ) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing.

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000…  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

8 AAC 45.180. Costs and attorney’s fees…(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claims for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee…

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.


(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were renders; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section. 


(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length , and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved…

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant:

***

           (14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk


(A) is employed by an attorney licensed in this or another state;


(B) performed the work under the supervision of a licensed attorney;


(C) performed work that is not clerical in nature;


(D) files an affidavit itemizing the services performed and the time spent in performing each service; and


(E) does not duplicate work for which an attorney’s fee was awarded; (emphasis added).

8 AAC 45.210.  Weekly compensation rate… (c ) For purposes of determining the weekly compensation rate under AS 23.30.175, 23.30.220, and 23.30.395(23), the number of dependents is determined as of the date of injury, and does not change, even if the employee’s number of actual dependents does change.

ANALYSIS

Claimant contends the compensation rate paid by Employer did not accurately predict his lost earnings during the period of his permanent total disability (PTD), and he is entitled to a compensation rate adjustment from January 24, 1994, forward.  Employer opposes, arguing the compensation rate was accurate, no legal authority supports the claim for a “rolling” compensation rate, any adjustment is barred by the doctrine of laches,  Employer would be prejudiced were a rate adjustment granted retrospectively, any rate adjustment must include a cost of living adjustment, must consider the change in number of Claimant’s dependents over the years, must consider his receipt of pension monies, and must consider his entitlement to PTD benefits for a lifetime.  The parties disagree over which version of AS 23.30.220 applies to the claim, and which party bears the burden of production?

1)  Which version of AS 23.30.220 governs Mr. House’s claim for a compensation rate adjustment?  
The parties disagree over which version of AS 23.30.220 applies to the instant claim for a compensation rate adjustment:  Is it the law in effect when Claimant was injured on September 16, 1984; the law in effect when the employer re-characterized Claimant’s benefits from TTD to PTD on January 24, 1994; or the law in effect when Claimant filed his Petition for a compensation rate adjustment in March, 2008?  Claimant argues under any of the statutory schemes he is entitled to the compensation rate adjustment he seeks.  Employer asserts the statute in effect at the time of injury governs, and the claim for compensation rate adjustment must fail.

In the absence of legislative intent to the contrary, statutes are presumed to have prospective effect. Nothing in the various amendments to the Act over the years indicate any legislative intent to apply amendments pertaining to compensation rate calculation retrospectively. For calculating compensation rate, the board and the Alaska Supreme Court have consistently applied the version of AS 23.30.220 in existence at the time of injury, despite subsequent amendments.
  

The law requires the statutory compensation rate provisions of the Act in effect when Claimant was injured on September 16, 1984, shall govern his claim. 

2)  Which party bears the burden of proof?

Claimant contends the presumption of compensability under AS 23.30.120 applies to his request for a compensation rate adjustment, and the presumption attached in this case.  He asserts the employer, having failed to present any evidence, failed to overcome the presumption, and his petition for a compensation rate adjustment must be granted.

Employer argues the presumption of compensability does not apply to this claim for a compensation rate adjustment.  Since Claimant seeks to depart from the statutory formula, the burden is on him to present evidence his gross weekly earnings during the period of his disability cannot be fairly calculated under the mechanical formula at AS 23.30.220(a)(1).
  Employer contends Claimant has failed to produce sufficient evidence to support any recalculation of his PTD benefit.
   

Interpreting Thompson v. United Parcel Serv.,
 the Alaska Workers’ Compensation Appeals Commission, in Parker Drilling Co. v. Melchor,
 held the burden of producing evidence to support a variance from the statutory formula for calculating compensation rate is on the party seeking the variance.
  The Commission noted assigning this burden to affirmatively raise the exception and produce evidence on which the board could base a finding in a claimant’s favor is not  inconsistent with the presumption that a claim for compensation is compensable, because to even raise the presumption an employee must produce some evidence to support the claim.  The Commission noted the opposing party may then produce evidence to rebut the request for a variance, but need not do so if there is insufficient evidence to support one.
  

The law requires Claimant, who is seeking the variance from the statutory formula for computing spendable weekly wage, to produce evidence on which the board can base a finding in his favor.  

3)  Do Claimant’s 1982 and 1983 wages accurately forecast his probable future earning capacity lost due to injury from 1994 forward?                                           
Substantial credible evidence, as set forth in the foregoing Findings of Fact, establishes that had Claimant not been injured in 1984, he would have continued working as a journeyman welder through the United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, earning steadily increasing union scale wages and benefits, including overtime, for the remainder of his work life.  Employer presented no persuasive evidence or argument to the contrary.  

Employer’s case:  that Mr. Sweat did not produce statistics on employment rates of his members, did not know the average number of hours worked by all members of his local, did not personally ask Claimant whether he would have continued to chase overtime hours as in the past, or continue to travel to other locals for work, and did not consult state websites to ascertain  average numbers of hours worked annually, is argument only, not evidence, and is insufficient to overcome the un-refuted and substantial evidence Claimant would have continued working as a union scale welder as he had in the past, earning union scale wages and benefits, including overtime, for the remainder of his work life.   

And though Employer presented no evidence, if its cross-examination of witnesses is deemed sufficient to rebut the evidence Claimant would have continued working for the rest of his work life as a journeyman welder as he had in the past, including  overtime, with a steadily increasing wage base, the credible and convincing testimony of all three witnesses, Claimant’s W-2 forms, his “10 Year Employment History” summary, and union wage and pension plan documents, establish this fact by a preponderance of the evidence. 

Accordingly, the statutory formula used to calculate Claimant’s compensation rate in 1984, based on wage rates and earnings in 1982 and 1983, did not accurately forecast his future lost earnings during his permanent disability ten and more years into the future.

4)  Is the disparity between Claimant’s pre-injury earnings and his probable future earnings substantial?

According to authenticated union documents, in 1994, the year Claimant’s benefits were recharacterized as PTD, the Local 671 wage base for journeyman welders, having risen steadily from the $16.62 per hour paid in 1984, would have been $20.10 per hour, a substantial 20.9% increase.  The disparity between Claimant’s hourly wage at the time of injury, and the wages he would have earned had he not been injured, grew larger in each successive year he remained disabled.  By 2004, 20 years after the injury, Claimant would have been receiving $28.43 per hour, an increase of 71.06% over his pre-injury wage.  The disparity between Claimant’s $16.62 hourly wage base in 1984, and the $30.45 hourly wage rate in 2007, the year Claimant reached age 65, is an even more substantial 83.21%.  

The evidence establishes the statutory formula for calculating Claimant’s compensation rate in 1984, based on wage rates and earnings from 1982 and 1983, did not accurately predict his future lost earnings ten and more years into the future.  The disparity between his earnings at the time of injury, and his probable earning capacity during his permanent disability, is substantial.  The employer offered no persuasive evidence to the contrary.  Fairness dictates Claimant’s PTD compensation rate be calculated under § 220, subsection (a)(2), with consideration given to his work history and the nature of his work.

5)  Is Claimant entitled to a compensation rate adjustment? If so, what compensation rate best approximates Claimant’s lost earning capacity during the period of disability?

Claimant wants his compensation rate based on his probable earnings in 1994 and each subsequent year.  He suggests considering his historical earnings as a welder, finding his 1984 GWE of $1,066.00 representative of his 1984 earning capacity at $16.62 per hour, and adjusting his GWE, and thus his compensation rate, by utilizing the journeyman welder hourly wage increases negotiated by his union, Michigan Local 671, for each successive year from 1994 through 2008.

Claimant’s GWE at the time of injury in 1984, based on his gross annual earnings during the two years prior to his injury, were $1,066.00.  Those wages were all earned in Michigan at the then union wage scale of $16.62 per hour.  In 1994, the base hourly wage for a journeyman welder was $20.10 per hour, an increase of 20.94% over the 1984 base wage.  The table below, in Columns 1 and 2, lists the base hourly wage for Local 671 journeyman welders in each of the succeeding contract years, 1995-2007.  Column 3 represents the percentage increase in the hourly wage each year over the hourly wage in 1984.  Column 4 reflects Claimant’s 1984 GWE of $1,066.00 adjusted for the contractual increase in the hourly wage.  Column 5 lists the weekly compensation rate established and set out in the 1984 Weekly Compensation Rate Tables based on these adjusted GWE.  The Maximum Weekly Compensation Rate for employees injured in 1984 was $1,080.00.
  Column 6 represents the Maximum Weekly Compensation Rates for employees injured in each of the designated years 1994 -2007, as determined annually by the Commissioner of Labor pursuant to AS 23.30.220 (b).  These maximum amounts are relevant only if the current version of §220 were to apply to this claim, which is Claimant’s primary, though erroneous, contention.
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	YEAR
	LOCAL 671
	% OF INCREASE
	1984 GWE OF $1066 
	Weekly Comp 
	Maximum weekly comp rate for injuries sustained

	
	HOURLY RATE
	OVER $16.62/HR
	ADJUSTED FOR INCREASE
	Rate per 1984     Rate Table
	on or after Jan. 1 of each stated year

	1993
	$19.60
	17.93%
	$1,257.13
	$687.95
	       $700.00


	1994
	$20.10 
	20.94%
	$1,289.21
	$702.36
	$700.00 


	1995
	$20.42 
	22.86%
	$1,309.73
	$711.82
	$700.00
 

	1996
	$21.12 
	27.08%
	$1,354.63
	$732.09
	$700.00
 

	1997
	$21.92 
	31.89%
	$1,405.94
	$755.06
	$700.00
 

	1998
	$22.72 
	36.70%
	$1,457.25
	$778.03
	$700.00
 

	1999
	$23.72 
	42.72%
	$1,521.39
	$807.31
	$700.00
 

	2000
	$24.76 
	48.98%
	$1,588.10
	$837.03
	 $700.00
 

	2001
	$25.79 
	55.17%
	$1,654.16
	$866.76
	 $768.00
 

	2002
	$26.79 
	61.19%
	$1,718.30
	$895.56
	 $791.36
 

	2003
	$27.83 
	67.45%
	$1,785.00
	$925.76
	 $814.00
 

	2004
	$28.43 
	71.06%
	$1,823.49
	$942.88
	 $832.00
 

	2005
	$28.65 
	72.38%
	$1,837.60
	$949.63
	$848.00
 

	2006
	$29.45 
	77.20%
	$1,888.91
	$972.60
	$875.00
 

	2007
	$30.45 
	83.21%
	$1,953.05
	$1,001.43
	$901.00
 

	
	
	
	
	
	

	
	
	
	
	
	


Case law supports Claimant’s increasing compensation rate theory, as does the primary purpose of compensation theory compel it, where, as here, it is supported by substantial evidence.  In Wien Air Alaska v. Arant,
 the Alaska Supreme Court found in favor of the claimants’ position they were entitled to an increasing compensation rate in each successive year, based on the increasing percentages for maximum compensation rates set out in the table at AS 23.30.175(a).  To hold otherwise, the court reasoned, “Claimants…would be frozen at an amount that did not achieve the purposes of the statute,”… “to compensate the victims of work-rated (sic, work-related) injury for a part of their economic loss...” and “would leave many workers inadequately compensated.”
  

Claimant’s request that his compensation rate be increased by the percentage increase between his pre-injury wage scale and the wage scale in effect for his position following injury, was endorsed by the Court in Fairbanks North Star Bor. Sch. Dist. V. Crider.
  Ms. Crider, a school district custodian, suffered a disabling back injury in 1978.  In 1984, the board calculated her lost earning capacity for a permanent partial disability (PPD) benefit by figuring into the equation the 38% increase between her average pre-injury wage and the wages in effect when her injury stabilized in 1981.  Crider appealed to the superior court, arguing the 1981 wage rates did not reflect the full amount of her lost earning capacity, where recent wage data demonstrated an even greater increase in earnings for school district custodians between 1982 and1984.  The superior court reversed and the District appealed.  The Supreme Court found the board’s figures erroneously failed to recognize changes in wage levels occurring after 1981.  It found, as in this case, the record contained un-contradicted evidence Crider’s salary as a school custodian would have risen rapidly between 1981 and 1983, and those increases should have been taken into account when calculating the full extent of her lost earning capacity.  The Court wrote:

The determination of lost earning capacity…is not limited to an examination of those losses that appear immediately after claimant’ injury stabilized.  Instead, it requires the Board to use all “available clues,” to forecast the losses that the disabled claimant will incur over the course of her work life. (citations omitted)…This case presents the … situation in which recent wage data might demonstrate that claimant’ loss of earning capacity has been underestimated and that her compensation should be increased.  

Evidence of wages and wage levels existing in 1982-1984 show that Crider’s lost earning capacity was underestimated by the Board.  Crider did not simply lose the ability to perform custodial duties when she was injured, she also lost the rapid wage increases which accompanied a custodial position…the Board is obliged to [consider] the rising custodial wages that she could have received if she had not been injured, in order to determine the amount of earning capacity that she has lost.
 (emphasis added).

While Employer argues an increasing compensation rate approach contravenes the legislative intent of the Act to ensure a quick, efficient, fair and predictable delivery of indemnity benefits at a reasonable cost to the employer, the legislature, by granting the board discretion to determine compensation rate under an alternative method, recognized the goal of certainty must give way to fairness whenever the two conflict.
  

Employer contends the passage of time since it established a compensation rate in 1984, until Claimant filed his petition for a compensation rate adjustment in 2008, equitably bars the relief he now seeks.  Employer’s argument is one of estoppel by laches, defined as “A failure to do something which should be done or to claim or enforce a right at a proper time.”
  However, the Court in Wausau v. Van Biene 
 applied to workers’ compensation actions its prior holdings that the equitable defense of laches does not apply to actions at law.  Where, as here, Employer is asserting a statutorily based right, namely to pay compensation according to AS 23.30.220(a)(1), a defense of laches is inapplicable. 

Furthermore, 8 AAC 45.050(c)(3)(C) requires Answers to WCCs to affirmatively state “whether the claim is barred under AS 23.30.100, AS 23.30.105, or otherwise barred by law or equity…” (emphasis added.).  Neither Employer’s Answer, nor its Amended Answer allege the claim is barred for any reason.  Indeed, under AS 23.30.105, where, as here, payment of compensation has been made without an award, a claim may be filed within two years after the date of the last payment of PTD benefits under AS 23.30.180.  Since Claimant continues to receive PTD benefits,  his claim was timely under AS 23.30.105. 

Employer argues it would suffer prejudice were Claimant awarded a compensation rate adjustment effective January 24, 1994. The only prejudice cited is it would be liable for “thousands of dollars” in past due benefits and interest on any award.  

Benefits are payable when due, and an injured worker is entitled to interest on compensation not paid when due.
  Interest is mandatory.
  In Houston Contracting, Inc. v. Phillips,
 the Court rejected the contention that interest should only accrue after the employer receives notice of an employee’s claim for increased benefits.  In Circle De  Lumber v. Humphrey,
 the Court rejected the assertion that a board decision to use the alternative compensation calculation divests the employee’s right to prejudgment interest on late-paid benefits.
 Awards of prejudgment interest, the Court noted, while intended to encourage employers to make timely payments of compensation benefits, are not imposed to punish employers, but rather to fairly compensate an injured worker for the time value of money lost when he did not have access to money owed to him.
  An award of benefits and interest to an injured worker does not prejudice an employer, who has had the use of an injured worker’s money during those periods for which benefits due went unpaid.

If Claimant’s PTD compensation rate is increased, Employer contends, it must then be reduced by the applicable cost of living adjustment (COLA) in effect in each post-injury year when Claimant resided outside of Alaska.   At the time of Claimant’s injury in 1984, AS 23.30.175(c)(1) imposed a COLA on compensation paid to recipients residing outside of Alaska.   However, this provision was invalidated by the Alaska Supreme Court as an unconstitutional denial of equal protection in Alaska Pacific Assur. Co. v. Brown,
 on July 20, 1984, and was not in effect at the time of Claimant’s injury in September, 1984.  A cost of living reduction was not reenacted until 1988, and by explicit decree, applies only to injuries sustained on or after July 1, 1988.  § 48 Ch 79 SLA 1988.  In addition, Employer presented no evidence upon which to base any COLA were it applied.  Claimant’s compensation rate will not be affected by any COLA.

If Claimant’s PTD compensation rate is increased, Employer further contends, any new compensation rate must be adjusted to account for the likely fact the number of Claimant’s dependents, a consideration in setting his GWE,  has changed since 1984.  However, the law requires the number of dependents at the time of injury must be used in any compensation rate calculation, and does not change, even if the employee’s number of dependents does change. 

Claimant’s compensation rate will not be adjusted for any change in number of dependents.

Anticipating an argument Claimant’s compensation rate was inaccurately calculated because it failed to take into consideration his lost pension contributions since his injury, Employer argues under the law in effect at the time of injury, any benefit not taxable to an employee during the pay period must be excluded from gross earnings and thus excluded from consideration in calculating  his compensation rate.  At the March 5, 2009 prehearing conference, however, Claimant withdrew his claim for a compensation rate calculated in part on the value of fringe benefits such as a pension.  Lost pension contributions will not be considered in any mathematical calculation of Claimant’s GWE or compensation rate.

At the March 5, 2009 prehearing conference, Employer objected to Claimant’s “rolling” compensation rate theory, citing it as “new” and not what it understood the issue to be; argued it did not know the claim was for a retroactive rate adjustment; and objected to the “interest on interest” issue, contending it had not properly been raised.  Employer suggested at the conference it might petition for a continuance of the hearing, but ultimately did not.  Instead, at the start of the hearing on March 12, 2009, Employer made a preliminary motion to exclude the claim for “interest on interest,” claiming surprise and lack of notice.  The motion was denied. 

A claim under the Act is defined as “a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment or rehabilitation benefits…or medical benefits…”
  It must be filed on the prescribed form, must be signed, and must state only the names and addresses of all parties, the date of injury, “and the general nature of the dispute.”
  

Claimant’s June 27, 2008, Amended WCC was filed on the prescribed form, and noted the issues for hearing as “Compensation Rate increase,” “Interest” and “Attorney’s fees and costs.”  It stated Claimant was injured in 1984, is PTD, and the wages calculated by the employer do not fairly reflect his earnings during the period of disability.  It stated it sought a compensation rate increase which reflects “the present value of the employee’s average weekly wage…” interest, costs and attorney fees. 

The issues for hearing were also listed in the September 9, 2008 prehearing conference summary and order as “Compensation Rate,” “Interest,” and “Atty fees/costs.”  Neither party objected to the contents of the prehearing conference summary under 8 AAC 45.065(d).

Claimant’s Amended WCC conformed to regulatory requirements.  The regulation requires notice pleading only.
  The law does not require a claimant to describe with specificity every legal argument it intends to make with respect to each and every benefit he seeks.  Employer was on notice Claimant was seeking a compensation rate increase based on his belief  the compensation rate established for his 1984 injury did not fairly predict his lost earnings due to permanent disability.  It was on notice he sought interest on any rate increase.  That the WCC and prehearing conference summary did not specify the manner in which Claimant believed his compensation rate or any interest award should be calculated, does not justify Employer’s assertion the claim was “new,” or it was unfairly “surprised.”  That parties disagree on how to calculate a compensation rate adjustment or interest on any adjustment should come as no surprise.  Moreover, at the March 5, 2009, prehearing conference, a full week prior to hearing, and more than a month before Employer presented its case, Claimant’s arguments were set out with specificity.  Employer had the requisite notice of the issues for hearing.

The final factor Employer advances to support its assertion no compensation rate adjustment is due, is Claimant has now reached age 65, and will continue to receive PTD benefits for the remainder of his life.  As the Appeals Commission acknowledged in Melchor,   however, while the provision for a steady stream of benefits provides “ most” injured workers with a means of making up the loss of retirement savings or contributions that otherwise would have continued during their wage-earning years, by corollary, it does not fairly compensate all.
  The Commission recognized the benefit stream created by receipt of benefits beyond retirement age for the permanently totally disabled worker is greatest for the worker injured at the end of his work life.  It acknowledged the consequence is more dire for the younger worker, frozen into a compensation rate based on earnings early in his career, who has had less time to set aside money for retirement, yet whose low compensation rate must be endured for a lifetime.  

Claimant is among the category of injured worker recognized by the Commission as having lost the most from his work injury and received the least in return for the compromise underlying the Act.  Claimant suffered a life-altering injury and permanent disability early in his career.  The injury not only deprived him of an opportunity to contribute to his defined contribution plan, the reduced sum he was paid as TTD for ten years caused the family, in order to meet expenses, to invade and eventually dissipate the $66,000.00 contained in the plan prior to his injury.  It prevented him from continuing to contribute to the plan, which in June, 2007, the month before he turned 65, would more than likely have contained in excess of $500,000.00.  It deprived him of greater than $2,400.00 per month in benefits to which he would otherwise be entitled from his defined benefit plan, and is costing him $142.50 per month out of pocket in health insurance premiums his union would have otherwise paid had he worked until retirement age.  The injury deprived him of his ability to contribute longer and thus receive a greater SSRB at retirement, and has caused a further reduction in his SSRB given Employer’s entitlement under AS 23.30.225(a) to reduce its weekly disability benefit payment to Claimant by one half of the value of his weekly SSRB.

The Commission in Melchor suggested a claimant’s loss of half the value of his monthly SSRB to an employer’s social security offset, was alone the legislative quid pro quo for continuing an injured worker’s benefits beyond his expected work life.
  Balancing these factors weighs in Claimant’s favor in any fairness analysis.

Claimant has established by a preponderance of the evidence that the most accurate prediction of his GWE in each successive year from 1994 to 2007, had he not been injured, would be as stated in Column 4, in the Table on page 32.  Using the 1984 Rate Tables, his compensation rate in each successive year should be as stated in Column 5.

Claimant contends he is entitled to interest on any compensation rate adjustment, as well as interest on any interest awarded on the rate adjustment.  Employer opposes, arguing it would suffer prejudice if interest is awarded on a retroactive rate adjustment, and any interest award must be calculated as simple, not compound, interest. 

6)   Is Claimant entitled to interest on a compensation rate adjustment?  If so, by what method should interest be calculated?

The law requires payment of interest at the statutory rate for late paid compensation from the date each installment of compensation is due.  While AS 23.30.155(p) and 8 AAC 45.142 were not codified until after Claimant was injured in 1984, the courts have previously, and consistently, instructed the board to award interest to claimants for the time value of money.
  For injuries occurring, as here, prior to the effective date of AS 23.30.155(p) and 8 AAC 45.142, the applicable interest rate is as set forth at AS 45.45.010.
  As more fully discussed above, Claimant was entitled to a PTD compensation rate greater than was paid beginning January 24, 1994.  Rather than $601.92 per week, beginning January 24, 1994, Claimant was entitled to a compensation rate of $ 687.95 per week through June 30, 1994.  On the July 1, 1994 effective date of the succeeding wage agreement between Local 671 and all contractors, Claimant was entitled to a compensation rate of $702.36, and so on, as set out in Column 5, each raise effective on the effective date of each succeeding wage agreement. Employer is responsible for pre-judgment interest on each unpaid installment of compensation, or unpaid portion thereof, from the date each installment of compensation, or portion thereof, should have been paid, at the rate of 10.5% per annum.  Pre-judgment interest is simple, not compounded.
  

Claimant contends he is entitled to an award of attorney fees and costs.  Should Claimant prevail, Employer objects to 10.3 hours of attorney time spent on April 14-15, 2009, and opposes any award for paralegal costs.  

7)   Is Claimant entitled to an award of attorney fees and costs?  If so, in what amounts? 

Claimant’s Affidavits of Fees and Costs seek an award of attorney fees at the rate of $350.00 per hour for a total of 137.5 hours of attorney time; $125.00 per hour for 45.35 hours of paralegal time; and costs of $346.07, for a total of $54,139.82 in fees and costs.  Employer does not object to the hourly rates sought for work performed by Claimant’s attorney or paralegal assistant, Patricia Jones.  Employer objects to only 10.3 hours of attorney time on April 14 and 15, 2009, any award of costs for paralegal services, and specifically the costs for services performed by Brenda Marlow.

Employer objects to any award for paralegal services, arguing the Affidavits of Ms. Jones and Ms. Marlow were not timely filed under 8 AAC 45.180(d).  Ms. Jones and Ms. Marlow’s paralegal services and hours were itemized, along with Mr. Croft’s, on several Affidavits of Fees signed and filed by counsel. Employer does not dispute the timeliness of those Affidavits as they pertain to Mr. Croft’s attorney time.  Employer’s timeliness objection is solely to the paralegal services recorded on counsel’s affidavits, because neither Ms. Jones’ nor Ms. Marlow’s sworn attestations, required by 8 AAC 45.180(f)(14), appear on those affidavits.  While Ms. Jones and Ms. Marlow, on March 25, 2009, ultimately filed affidavits itemizing and attesting to the nature of the work they performed, Employer argues because their affidavits were not filed three days before the March 12, 2009 hearing, they were untimely and paralegal costs must be denied.

Time spent by paralegal assistants is an allowable cost under 8 AAC 45.180(f)(14).   Subsection (f)(14) permits an award of paralegal costs if the paralegal or law clerk is employed by a licensed attorney; performed the work under the supervision of a licensed attorney; performed work that was not clerical in nature; files an affidavit itemizing the services performed and time spent performing each service; and does not duplicate work for which attorney fees are awarded.  Unlike 8 AAC 45.180(b), which requires an Affidavit of Attorney Fees be filed no less than three working days before the hearing, subsection (f) imposes no similar time-limited filing requirement for reimbursement for costs, or for affidavits from paralegals whose services are sought as costs.  The only prerequisite to awarding paralegal costs under subsection (f)(14) is the affidavits, when filed, contain the required attestations.  On March 25, 2009, both Ms. Jones and Ms. Marlow filed Affidavits conforming with 8 AAC 45.180(f).

Employer further objects to $1,100.00 billed for Brenda Marlow’s time, arguing Ms. Marlow is a bookkeeper, not a paralegal.  Mr. Croft countered this objection, stating Ms. Marlow is indeed a paralegal, and has been working under his supervision for over 20 years.  Mr. Croft has practiced  exclusively in the area of workers’ compensation law on behalf of claimants for the entire time Ms. Marlow has been in his employ.  Ms. Marlow’s affidavit contains two entries:  the first, on February 10, 2009, for 6 hours, itemized as “Create Excel spreadsheet showing unpaid comp;” the second, on March 4, 2009, for 2.5 hours, itemized as “Prepare for hearing; Update spreadsheets; Recalculate interest, comp.”  

That Ms. Marlow may be a bookkeeper, or possess bookkeeping skills, does not preclude her from also performing paralegal tasks or providing paralegal assistance under an attorney’s supervision.  The descriptive entries in her affidavit indicate she was performing paralegal duties under Mr. Croft’s supervision during the 8.5 hours of paralegal time listed; indeed, her entries indicate she was providing assistance best suited to a paralegal with bookkeeping skills.  Her activities on February 10, 2009, appear by date and content to have been of assistance to Mr. Croft who, according to his fee affidavit, was then preparing a settlement memorandum.  Her activities on March 4, 2009, when Mr. Croft was preparing his Hearing Brief, include assisting in Mr. Croft’s preparation for hearing generally, but include updating unpaid compensation spreadsheets, and re-calculating interest, both issues for hearing.  Her affidavit attests these duties were performed under counsel’s supervision, were not clerical in nature, and did not duplicate work for which reimbursement of counsel’s time is sought.  Ms. Marlow’s services are a compensable cost under 8 AAC 45.180(f).

Of the 137.5 total hours of attorney time billed, Employer objects only to the 10.3 hours of attorney time on April 14 and 15, 2009, itemized in Claimant’s Fourth Affidavit of Fees.  Those entries read:

4-14-09
Draft brief, Conf w/N Barlow, TCW Client, 


research recessions


3.40 hours

4-15-09
Review draft of brief, start over, outline again, 


prepare Appendices, Conf w/P. Jones


6.90 hours

Employer argues it filed a post-hearing petition to strike Exhibit 6 to Claimant’s closing brief, an excerpt from a non-governmental website providing a history of economic recessions, to ensure exclusion of evidence Claimant sought to introduce after the record closed.  Employer contends counsel’s time spent researching recessions or revising his closing brief to include argument pertaining to recessions, should not be compensated.  Because counsel engages in daily block billing, rather than itemizing the time spent on each daily task, one cannot separate the non-compensable time counsel spent researching and revising his brief, from otherwise compensable research and writing conducted on those dates.  As a result, Employer argues, all attorney fees incurred on those dates should be denied.

As noted earlier, Employer’s petition to strike Claimant’s Exhibit 6 was granted.  It does not follow, however, that time spent researching or fact-checking, or including argument in one’s brief on economic trends, is non-compensable.  Moreover, Employer opened the door to argument about the economy when it asked Mr. Sweat specifically about the effect in Michigan of the “recession” of “the early 80s,” and current unemployment rates, to which Mr. Sweat responded work was not slow for his local in the early 80s, which was dispatching workers from all over the country during construction of the Fermi nuclear power plant, and current unemployment woes in Michigan are not affecting welders.  The compensability of Mr. Croft’s hours on April 14 and 15, 2009, will be considered in light of the record as a whole.

In making fee awards, the law requires consideration of the nature, length and complexity of the professional services performed on behalf of injured workers, as well as the benefits resulting from those services.  An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails. The experience and skills exercised on behalf of injured workers is taken into account, to compensate their attorneys accordingly.
  
Claimant retained counsel who successfully obtained valuable benefits for him, namely an increased PTD compensation rate from January 1994 forward, and interest thereon.  He incurred legal fees and costs.  Having prevailed, Claimant is entitled to an award of fees and costs under AS 23.30.145(b).

Claimant’s counsel has specialized in the area of Workers’ Compensation Law for over 30 years, and is a skilled and experienced litigator.  He provided a verified itemization of 137.5 hours of attorney time at $350.00 per hour, for full attorney fees totaling $48,125.00.  He filed a sworn itemization of costs, including 45.05 hours of paralegal time at $125.00 per hour, and other allowable cost items such as postage, photocopying, exhibit preparation and long distance telephone and facsimile charges, for total cost bill of $6,014.82.  Counsel seeks reimbursement for actual fees and costs totaling $54,139.82.  

Other than as noted above, Employer does not dispute the reasonableness of the fees and costs sought.  Nor does Employer contest the hourly rates advanced for both attorney and paralegal services.  The board has previously found Mr. Croft’s professional rate of $350.00 per hour reasonable, given Mr. Croft’s years of expertise as claimant’s counsel before the board, and has awarded fees at that rate.  His hourly rate and the hours expended on Claimant’s behalf, as set forth in his affidavits, are reasonable, as are the itemized costs incurred of $6,014.82.  Claimant is entitled to an award for fees and costs of $54,139.82.

CONCLUSIONS OF LAW

1)  The statutory compensation rate provisions in effect when Claimant was injured on September 16, 1984, govern his claim for a compensation rate adjustment.  

2)  Claimant bears the burden of producing evidence his past wages do not accurately predict his future earning potential.  

3)  Claimant’s 1982 and 1983 wages do not accurately forecast his probable future earning capacity during the period of permanent disability.

4)  The disparity between Claimant’s pre-injury earnings and his probable future earning capacity is substantial.

5)  Claimant is entitled to a compensation rate adjustment beginning January 24, 1994.  The compensation rates reflected in Column 5 at page 32 of the Decision and Order are based on the GWE which most accurately reflect Claimant’s lost earnings as a result of his work injury in each successive year.  

6)  Claimant is entitled to simple, not compound, pre-judgment interest on each unpaid installment of compensation, or portion thereof, from the date each installment of compensation should have been paid, at the rate of 10.5% per annum.  

7)  Claimant is entitled to an award of attorney fees and costs for his successful prosecution of his claim for a PTD compensation rate adjustment.  Attorney fees in the amount of $48,125.00, and costs, including paralegal fees of $6,014.82, for a total award of $54,139.82, are reasonable. 
 





ORDER

1.  The claim for a PTD compensation rate adjustment is GRANTED. Employer shall pay Claimant increased PTD beginning January 24, 1994 and continuing, in accord with this Decision and Order.

2.  The claim for interest on the compensation rate adjustment is GRANTED in part and DENIED in part.  Employer shall pay Claimant prejudgment interest on each unpaid installment of compensation, or portion thereof, from the due date of each installment unpaid when due, beginning January 24, 1994, in accord with this Decision and Order.  

3.  The request for an award of attorney fees and costs is GRANTED.  Employer shall pay attorney fees totaling $48,125.00, and costs, including paralegal fees, totaling $6,014.82.

Dated at Anchorage, Alaska, this 3rd day of December  2009.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
Sarah Lefebvre, Member

                           
_________________________________



Jeffrey Pruss, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES HOUSE, employee / applicant; v. BECHTEL GROUP, INC., employer, / RESPONDENT; Case No. 198421825; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3 day of December, 2009.



__________________________________



Kimberly Weaver, Clerk 

�











� Report of Occupational Injury or Illness, September 27, 1984; See also Summary Report, Center for Rehabilitation and Occupational Health, July 1, 1991, page 2.


� Patient Clinical Record, Arco Alaska Inc. Kuparuk River Field Medical Facility, September 27, 1984; See also Summary Report, Center for Rehabilitation and Occupational Health, July 1, 1991, page 2.


� “Osteoma” is defined as “a tumor composed of bone tissue; a hard tumor of bonelike structure developing on a bone and sometimes on other structures.” Dorland’s Illustrated Medical Dictionary, Twenty-fifth Edition (1974).


� Summary Report, Center for Rehabilitation and Occupational Health, July 1, 1991, at 2-3.


� “Arachnoiditis” is defined as “Inflammation of the arachnoidea; chronic adhesive a., thickening and adhesions of the leptomeninges in the… spinal cord, resulting from …  trauma; the signs and symptoms vary with extent and location.”  Dorland’s Illustrated Medical Dictionary, Twenty-fifth Edition, (1974).


� “Filum terminale” is defined as a slender, threadlike prolongation of the spinal cord from the conus medullaris to the apex of the dural sac, where it fuses with the filum of the dura matter, and extends to the back of the coccyx, where it blends with the periosteum.”  Dorland’s Illustrated Medical Dictionary, Twenty-fifth Edition (1974).


� Summary Report, Center for Rehabilitation and Occupational Health, July 1, 1991 at 5. “Iatrogenic,” is defined as “resulting from the activity of physicians…the term is … applied to any adverse condition in a patient occurring as the result of treatment by a physician or surgeon.”  Dorland’s Illustrated Medical Dictionary, Twenty-fifth Edition (1974).


� Testimony of Mary House.


� Compensation Report, November 1, 1984. Claimant’s gross earnings in 1982 were $63,466.96; his gross earnings in 1983 were $43,165.39.  The sum of these two figures is $106,632.08, creating a GWE rate of $1,066.32. 


�  1984 Weekly Compensation Tables, page 52.


� Compensation Report, 4/4/08; See also AWCB System Computerized Payments Screen.


� Employer’s Answer to Workers’ Compensation Claim Dated 4/2/2008, April 22, 2008, at 2.  Whether Employer paid interest and/or penalty to Claimant for this period of underpayment is uncertain.  No payment of interest and/or penalty is evident from Employer’s 4/4/08 Compensation Report.


� Compensation Report, 4/4/08; See also AWCB System Computerized Payments Screen.


� AS 23.30.225(a) provides:  “When periodic retirement or survivors’ benefits are payable under 42 USC 401-433 (Title II, Social Security Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one-half of the federal periodic benefits for a given week.”


� Workers’ Compensation Claim, March 26, 2008.


� Controversion Notice, 4/22/08; Employer’s Answer to Workers’ Compensation Claim Dated 4/2/2008, April 22, 2008.


� Amended Workers’ Compensation Claim, dated June 25, 2008.


� Id.


� Controversion Notice, 7/22/08; Employer’s Answer to Amended Workers’ Compensation claim Dated June 25, 2008.


� PreHearing Conference Summary, 9/29/2008.


� PreHearing Conference Summary, 12/15/2008.


� PreHearing Conference Summary, 3/5/2009.


� Claimant’s Witness List was filed on March 5 rather than March 4, in response to employer’s counsel’s request for a one day extension for filing hearing briefs to accommodate her attendance at a family event. Claimant’s counsel agreed to the extension request, but understood it as an extension request pertaining to all pleadings otherwise due on March 4.  Under the plain meaning of 8 AAC 45.063, Claimant’s Witness List was timely filed under 8 AAC 45.112 and 8 AAC 45.063. 8 AAC 45.112 requires Witness Lists be filed at least “five working days before the hearing.”  8 AAC 45.063 instructs that the day of the act (“the act” being the filing date) after which the designated period of time begins to run, is not included in the computation of days, but the last day of the period (“the last day of the period” being the hearing date) is included unless it is a Saturday, Sunday or legal holiday, in which case the period runs until the end of the next day.  Since the last day of the period is included in the calculation, the date of hearing, March 12, 2009, is Day 5.  Day 5 was a Thursday, preceded by a regular weekend, with no legal holidays.  Counting back from Day 5 and excluding the weekend, Day 1, (the day following “the act” since the day of the act is not counted), is March 6. The “act” itself, the filing date, is thus March 5.   It is only through past Board practice that “five working days before hearing” have in essence become six.  The language for computation of days under 8 AAC 45.063 is identical to that found at Alaska Rules of Civil Procedure, Rule 6(a) and should be interpreted similarly.  The computation of days set out in Dial  v. Earthmovers, AWCB No. 91-0002 (January 3, 1991); Burgess v. Cameron Iron Works, AWCB No. 91-0144 (May 15, 1991)(decision written by a non-attorney hearing officer), and a subsequent Board decision, O’Kelley v. Willner’s Fuel Distributors, AWCB No. 92-0204 (August 21, 1992), reluctantly and “uncomfortably” following the computation method utilized in those earlier decisions, is herewith rejected. The computation of days under 8 AAC 45.063 will be calculated as it is calculated under the Alaska Rules of Civil Procedure, Rule 6(a).  While this may seem an inconvenience to experienced workers’ compensation practitioners familiar with the peculiar interpretation for counting days followed by the Board in the past, a uniform system for calculating days similar to the calculation conducted under the Rules of Civil Procedure better serves the purposes of the Act. 


� Claimant’s date of birth is July 14, 1942. See Compensation Report, 4/4/08.


� Testimony Mary House, James House.


� Testimony Mary House, James House.


� Testimony Mary House, James House.


� Testimony Mary House.


� Testimony James House, Ronald Sweat.


� Although this sum was listed on the 10 Year Earning History submitted by Claimant as Exhibit 1 to his Hearing Brief, it was determined during Mrs. House’s testimony that this W-2 form did not represent earned wages.  For purposes here, this sum has not been included in the 1978 year end total wages earned, set out in the last column of the chart.


� This yearly total excludes the $1,507.66 distribution from Claimant’s profit-sharing plan.


� “10 Year Earning History,” Claimant’s Hearing Memorandum Ex. 1; W-2 Forms 1974-1983; Testimony Mary House.


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 16, 1982 (effective date July 1, 1982- June 30, 1983); Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, June 22, 1983 (effective date July 1, 1983- June 30, 1984);.


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 6, 1984 (effective date July 1, 1984- June 30, 1985).


�  Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, June 7, 1985 (effective date July 1, 1985- June 30, 1986).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, June 11, 1986 (effective date July 1, 1986- June 30, 1987).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 29, 1987 (effective date July 1, 1987- June 30, 1988).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, June 6, 1988 (effective date July 1, 1988- June 30, 1989).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, June 6, 1989 (effective date July 1, 1989- June 30, 1990).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 9, 1990 (effective date July 1, 1990- June 30, 1991).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, June 10, 1991 (effective date July 1, 1991- June 30, 1992).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, June 24, 1992 (effective date July 1, 1992- June 30, 1993).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 12, 1993 (effective date July 1, 1993- June 30, 1994).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 1994 (effective date July 1, 1994- June 30, 1995).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 1995 (effective date July 1, 1995- June 30, 1996).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 1996 (effective date July 1, 1996- June 30, 1997).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 1997 (effective date July 1, 1997- June 30, 1998).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 1998 (effective date July 1, 1998- June 30, 1999).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 1999 (effective date July 1, 1999- June 30, 2000).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 2000 (effective date July 1, 2000- June 30, 2001).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 2001 (effective date July 1, 2001- June 30, 2002).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 2002 (effective date July 1, 2002- June 30, 2003).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 2003 (effective date July 1, 2003- June 30, 2004).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 2004 (effective date July 1, 2004- June 30, 2005).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, January 1, 2006 (effective date January 1, 2006- June 30, 2006).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 2006 (effective date July 1, 2006- June 30, 2007).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 2007 (effective date July 1, 2007- June 30, 2008).


� Wage Agreement, United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, Local 671, and All Contractors, July 1, 2008 (effective date July 1, 2008- June 30, 2009).


� Testimony Ronald Sweat.


� Testimony James House.


� Plumbers and Pipefitters National Pension Fund, Member James F. House Contribution History Report.


� “10 Year Earning History,” Exhibit 1, Hearing Memorandum of James House.  See also corresponding W-2 forms.


� 10 Year Earning History, 1974-1983.


� Id.


� Id.


� Id.


� AS 44.62.480.  Official Notice.  In reaching a decision official notice may be taken…after submission of the case for decision, …of a fact that is judicially noticed by the courts of the state…Alaska Rules of Evidence.  Rule 201.  Judicial Notice of Fact…(b) General Rule.  A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within this state or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.


� That the United States economy experienced periods of contraction or “recession” in 1970, 1973-1975, 1980, 1981-1982, 1990-1991, 2001 and 2008-2009, is a fact not subject to reasonable dispute in that it is either generally known, or capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.  Business Cycle Expansions and Contractions, National Bureau of Economic Research, � HYPERLINK "http://www.nber.org/cycles.html" �http://www.nber.org/cycles.html�; Early, Schmidt, Mosimann, Bureau of Labor Statistics, U.S. Department of Labor, Inflation and the business cycle during the postwar period, footnote 1: “As designated by the National Bureau of Economic Research, Inc., the turning points for the eight postwar recessions are: Recession 1981-82…Peak (beginning of recession) July 1981, Trough (end of recession) November 1982 � HYPERLINK "http://www.bls.gov/opub/mlr/1984/11/art1full.pdf" �http://www.bls.gov/opub/mlr/1984/11/art1full.pdf�.    


� Testimony Mary House.  See also “10 Year Earning History,” Exhibit 1, Claimant’s Hearing Memorandum.


� Testimony Ronald Sweat.  See also “10 Year Earning History,” Exhibit 1, Claimant’s Hearing Memorandum. 


� Letter from Ronald F. Sweat, Business Manager, Local 671, to James House, March 26, 2008.


� Id.


� Mr. Sweat conceded his defined contribution plan has lost approximately one-third of its value following the recession which began in December 2007.


� Testimony Mary House, James House.


� Testimony Mary House.  Claimant’s combined income from workers’ compensation and social security disability never reached the threshold amount required to trigger employer’s entitlement to a SSDB offset under AS 23.30.225(b).  (Answer by counsel for the employer to questioning from the Board on April 7, 2009.)


� Testimony Mary House; Compensation Report, 10/10/08.


� Compensation Report, 10/10/08.


� Testimony James House.


� Testimony James House.


� Under AS 23.30.120, an injured worker is afforded a presumption the benefits he seeks are compensable. The Alaska Supreme Court has held the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute." Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  We utilize a three-step analysis when applying the presumption of compensability.  Carter v. B & B Construction, 199 P.3d 1150, 1155 (Alaska 2008);  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).





First, the claimant must adduce “some,” “minimal,” relevant evidence establishing a “preliminary link” in support of his claim. Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987). The presumption of compensability continues during the course of the claimant’s recovery from the injury and disability.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  At this first stage in the analysis witness credibility is not weighed. Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989).    If there exists such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the employee need produce no further evidence and he prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997).





 Second, once the preliminary link is established and the presumption has attached to the claim, the burden of production shifts to the employer.  At this second stage the employer is called upon to overcome the presumption by producing “substantial evidence” the claim is insupportable. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991) (quoting Burgess Construction, 623 P.2d at 316).  See also, Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).   "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. Tolbert v. Alascom, Inc., 973 P.2d 603, 611-612 (Alaska 1999); Miller at 1046.





Since the presumption shifts only the burden of production and not the burden of persuasion, we examine the employer’s evidence in isolation, deferring questions of credibility and weight we give it until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption the employee is entitled to the relief he seeks. Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994); VECO, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).


  


At the third stage in the presumption analysis, if the employer produces substantial evidence to rebut the presumption, the  presumption of compensability for the claimed benefit drops out, and the claimant must prove all elements of his case by a preponderance of the evidence.” Koons, at 1381.  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the fact-finder that the asserted facts are probably true. Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� Flowline of Alaska v. Brennan, 129 P.2d 881, 883 (Alaska 2006); Gilmore v. Alaska Workers’ Compensation Board, 882 P.2d 922, 927 (Alaska 1994).


� Deuser v. State of Alaska, 697 P.2d 647, 649-659 (Alaska 1985).


� Thompson v. United Parcel Service, 975 P.2d 684, 690 (Alaska 1999).


� Johnson v. RCA-OMS, Inc., 681 P.2d 905, 909 (Alaska 1984).


� AS 23.30.265(32), added at 70 SLA 1983, § 14.  Effective January 1, 1984.  Subsequent amendments provide in relevant part:





Alaska Workers’ Compensation Act, AS 23.30.005 et seq (1994)





AS 23.30.175. Rates of compensation.  (a)  The weekly rate of compensation for disability or death may not exceed $700 and initially many not be less than $110…In any case, the employer shall pay timely compensation. (italics added).





***


AS 23.30.180.  Permanent total disability.  In case of total disability adjudged to be permanent 80 per cent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability…





AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability…





AS 23.30.220.  Determination of spendable weekly wage.  (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee’s gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


	(1)  the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


	(2)  if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee’s gross weekly earnings for calculating compensation by considering the nature of the employee’s work and work history, but compensation may not exceed the employee’s gross weekly earnings at the time of injury…





(b)  The commissioner shall annually prepare formulas that shall be used to calculate an employee’s spendable weekly wage on the basis of gross weekly earnings, number of dependents, marital status and payroll tax deductions… 





AS 23.30.265 (15)  “gross earnings” means periodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee, and excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or payment to the employee that is not fully taxable to the employee during the pay period, except that the total amount of contributions made by an employer to a qualified pension or profit sharing plan during the two plan years preceding the injury, multiplied by the percentage of the employee’s vested interest in the plan at the time of injury, shall be included in the determination of gross earnings; the value of room and board if taxable to the employee may be considered in determining gross earnings; however, the value of room and board that would raise an employee’s gross weekly earnings above the state average weekly wage at the time of injury may not be considered…Amendments at 79 SLA 1988.  Effective July 1, 1988.





***


            Alaska Workers’ Compensation Act, AS 23.30.001 et seq. (2008)





AS 23.30.175(a).  (a)  The weekly rate of compensation for disability or death may not exceed the maximum compensation rate…In this subsection, “maximum compensation rate” means 120 percent of the average weekly wage, calculated under (d) of this section, applicable on the date of injury of the employee….





(d) By December 1 of each year, the commissioner shall determine the average weekly wage in this state by dividing the average annual wage in this state for the preceding calendar year by 52.  The resulting figure is the average weekly wage in this state applicable for the period beginning January 1 and ending December 31 of the following calendar year.  The average annual wage calculation required under this subsection shall include the wages of all employees in the state, both public and private, who are covered by this chapter.





AS 23.30.180.  Permanent total disability.  In case of total disability adjudged to be permanent 80 per cent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability…





AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability…





AS 23.30.220. Determination of spendable weekly wage.  (a)  Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury.  An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions.  An employee’s gross weekly earnings shall be calculated as follows:





***


	(10) if an employee is entitled to compensation under AS 23.30.180 and the board determines that calculation of the employee’s gross weekly earnings under (1) – (7) of this subsection does not fairly reflect the employee’s earnings during the period of disability, the board shall determine gross weekly earnings by considering the nature of the employee’s work, work history, and resulting disability, but compensation calculated under this paragraph may not exceed the employee’s gross weekly earnings at the time of injury.





(b)  The commissioner shall annually prepare formulas that shall be used to calculate an employee’s spendable weekly wage on the basis of gross weekly earnings, number of dependents, marital status and payroll tax deductions… (italics added).  Amendments at 75 SLA 1995.  Effective September 4, 1995.    








� Circle De Lumber Company v. Humphrey, 130 P.3d 941, 946, n. 32 (Alaska 2006)(Addressing the Board’s calculation of PTD, the Court held: “Because the injury occurred in 1993, the board properly applied the statute in effect during 1993.” The Court cited Thompson v. United Parcel Service, 975 P.2d 684(Alaska 1999) with approval for the same proposition.); Thompson at 688(The calculation of spendable weekly wage under AS 23.30.220(a) in effect at the time of injury on August 3, 1995, applied to the claim, not the 1995 amendments, which became effective the following month); Peck v. Alaska Aeronautical, Inc., 756 P.2d 282, 288 (Alaska 1988)(AS 23.30.220 in effect at the time of injury in 1964 applied, rather than amendments in effect when claimant became disabled in 1982); Phillips v. Houston Contracting, Inc., 732 P.2d 544, 545-46 (Alaska 1987)(AS 23.30.220 in effect at the time of injury on August 13, 1976 applied, rather than any amendments enacted during the 8 years between the work injury and claimant’s July 25, 1984 petition for a compensation rate adjustment); Johnson v. RCA-OMS, Inc., 681 P.2d 905, 906 and n. 2 (Alaska 1984).  See also Parker Drilling Co. v. Melchor, AWCAC Decision No. 091 (October 28, 2008) at 27 (Maximum compensation rates are fixed, and all employees injured in a given year are subject to the same maximum for the lifetime of the injury).


� Employer’s Closing Brief at 7-8.


� Id. at 9.


� 975 P.2d 684, 690 (Alaska 1999).


� Parker Drilling Co. v. Melchor, AWCAC Decision No. 091 (October 28, 2008) at 17


� See AS 23.30.008(a), “Unless reversed by the Alaska Supreme Court, decisions of the commission have the force of legal precedent.”


� Melchor at 18.


� Because each version of §220 directs the Board to look to an alternative method of calculating compensation rate in order to achieve fairness, the result reached here, that the compensation rate based on Claimant’s 1982 and 1983 earnings does not fairly and accurately predict his earnings from 1994 forward, would have been the same had either the 1994 or the current version of § 220 been utilized.  Under the facts in this case, application of the 1994 version of the statute would have yielded an irrational result, and would thereby have been unconstitutional as applied under Gilmore v. Alaska Compensation Board, 882 P.2d 922 (Alaska 1994).  The current version of § 220 similarly requires the board, where the mechanical calculation does not  fairly reflect the employee’s earnings during the period of disability, to determine gross weekly earnings by considering the nature of the employee’s work, work history, and resulting disability. 


� AWCB Bulletin No. 83-05, November 10, 1983;  See also Parker Drilling Co. v. Melchor, AWCAC Decision No.08-0034 (October 28, 2008, 2008) at 24,(“The general rule is that maximum compensation rate….in effect at the time of injury applies…all employees injured in a given year are subject to the same maximum for the lifetime of the injury.”).


�  AWCB Bulletin No. 93-01 (February 1, 1993).


�  AS 23.30.175(a)(1988).


�  AS 23.30.175(a)(1995).


�  Id.


�  Id. 


�  Id 


�  Id.


�  Id.


� AS 23.30.175(a)(2000); AWCB Bulletin 00-12 (December 15, 2000).


� AS 23.30.175(a)(2000); AWCB Bulletin 01-08 (December 15, 2001), corrected AWCB Bulletin 02-0 (February 20, 2002.


� AS 23.30.175(a)(2000); AWCB Bulletin 02-07 (December 15, 2002).


� AS 23.30.175(a)(2000); AWCB Bulletin 03-12 (December 15, 2003).


� AS 23.30.175(a)(2000); AWCB Bulletin 04-05 (December 15, 2004).


� AS 23.30.175(a)(2005); AWCB Bulletin 06-01 (January 6, 2006).


� AS 23.30.175(a)(2005); AWCB Bulletin 07-01 (January 4, 2007).


� 592 P.2d 352, 356, 359 (Alaska 1979).


� Id. at 357, 359.


� 736 P.2d 770, 772-773 (Alaska 1987).


� Id. at 773.


� Johnson at 908.  


� Black’s Law Dictionary, Revised Fourth Edition (1968).


� Wausau Ins. Companies v. Van Biene, 847 P.2d 584, 589, n. 15 (Alaska 1993).


� Circle De Lumber Co. v. Humphrey, 130 P.3d 941, 951 (Alaska 2006), citing Dougan v. Aurora Elec., Inc., 50 P.3d 789, 794 (Alaska 2002)..


� AS 23.30.155(p). “An employer shall pay interest on compensation that is not paid when due…” (emphasis added).  See also Circle De lumber Co. v. Humphrey, 130 P.3d 941, 951 (Alaska 2006).


� 812 P.2d 598, 602 (Alaska 1991).


� 130 P.3d 941, 951 (Alaska 2006),


� Id.


� Id.


� 687 P.2d 264 (Alaska 1984).





� 8 AAC 45.210( c ).


� 8 AAC 45.070( c )


� 8 AAC 45.050(b)(4).


� Ensley v. Tripp, Inc., AWCB Decision No. 08-161(August 29, 2008).


� Melchor at 23.


� Id.


� Childs v. Copper Valley Electric Assn. et al, 860 P.2d 1184 at 1191 (Alaska 1993)(quoting Moretz v. O’Neill Investigations, 783 P.2d 764, 765-766 (Alaska 1989)); Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 at 1192 (Alaska 1987).


� Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 at 1192 (Alaska 1987).


� Estate of Gregory, 487 P.2d 59, 63-64 (Alaska 1971); See also AWCB Bulletin 89-07 (November 21, 1989).


� See, Id., at 974; and Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105 (June 2, 1997).
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