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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	THOMAS E. HUNTER, 

                                            Employee, 

                                            Applicant

                                                   v. 

FLUOR ALASKA INC,

                                             Employer,

                                                   and 

HARTFORD INSURANCE CO.,

                                              Insurer,

                                              Defendants  

	)

)
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)
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)
	FINAL DECISION AND ORDER

AWCB Case No. 198215953
AWCB Decision No. 09-0201
Filed with AWCB Anchorage, Alaska

on December 22, 2009


The Employee’s workers’ compensation claim was heard on November 24, 2009, in Anchorage, Alaska.  Thomas E. Hunter (Employee) appeared telephonically and represented himself.  Attorney Colby Smith, Griffin & Smith, represented the employer and insurer.  The record closed at the conclusion of the hearing.  Employee was the only witness.


ISSUES

Employee contends he is entitled to permanent partial disability (PPD) in a lump sum of 10 million dollars and $4,000.00 per month for life as a result of the work injury to his neck and shoulder in 1982.  Employer contends Employee’s work is not a substantial factor in any ongoing disability as Employee was released to full duty 0n January 23, 1986.  Employer also asserts Employee’s claim is barred by the doctrine of laches.

1. Is Employee entitled to ongoing PPD as a result of his 1982 work injury?

Employee contends he is entitled to medical benefits related to his neck, which he asserts he injured in the 1982 work incident.  Employer contends no medical treatment is needed as result of the 1982 work injury as Employee was released to full duty January 23, 1986, without any recommendation for further medical treatment as a result of the cervical surgery.

2. Is Employee entitled to any additional medical treatment as a result of the 1982 work injury?


FINDINGS OF FACT 

A complete review of the record including Employee’s deposition and hearing testimony establishes by a preponderance of the evidence the following:

1. Employee was injured on February 3, 1982 while working for Fluor Alaska (Employer) as an inspector/welder when he slipped on the ice exiting a vehicle and injuring his left shoulder (Employee).

2. Employee first reported the injury to Employer on August 4, 1982 (August 6, 1982 Report of Injury).

3. On September 30, 1982, Arthur J. Pasach, M.D, examined Employee and his impression was chronic shoulder strain and periarthritis of the left shoulder (September 30, 1982 Pasach letter).

4. On August 28, 1984, G. Vega, M.D., performed a left shoulder Neer acromioplasty with repair of rotator cuff tear (8/28/1984 Operative report).

5. On November 11, 1984, Dr. Pasach examined Employee and found him fully convalesced from the rotator cuff surgery with full range of motion and symptom free left shoulder.  Employee had continuing neck pain (November 21, 1984 Pasach Chart Note).

6. On January 3, 1985, Robert Mozingo, M.D., evaluated Employee for neck and left arm pain.  His symptoms were compatible with left C7 radiculopathy, related to work falls in 1981 and 1982. Dr. Mozingo recommended an anterior cervical diskectomy and interbody fusion at C6-7 and Employee indicated he wanted to proceed with surgery (January 3, 1985 Mozingo Report).

7. On February 25, 1985, Dr. Mozingo performed an anterior cervical diskectomy, interbody graft C6-7 on Employee (February 25, 1985 Operative report).

8. On February 14, 1986, Employee saw Robert Martinez, M.D., for evaluation for his complaints of “black-outs.”  Dr. Martinez found no evidence of convulsive movement, and Employee had a normal neurological examination.  Employee also reported he had no further black-outs (February 14, 1986 Martinez Report).

9. On October 14, 1985, Employee saw Frank K. Kris, Jr., M.D., for an Employer’s Medical Evaluation (EME).  Employee complained of a popping in his neck.  Dr. Kris opined Employee had fully recovered from the repair of the rotator cuff tear and found the fusion at C6-7 was solid.  Employee’s subjective complaints were not supported by the objective findings.  Dr. Kris concurred Employee’s herniated disc at C6-7 was the result of the work injury, although Employee had reached medical stability and could return to work without restrictions (October 23, 1985 Kris EME report).

10. On January 23, 1986 Employee saw Dr. Mozingo who released him to full duty with no restrictions.  Dr. Mozingo stated Employee’s black-outs were not related to the cervical surgery (Mozingo January 23, 1986 Chart Note).

11. Employee filed an Application for Adjustment of Claim (AAC)
 dated November 17, 1986, and received by the Board on December 3, 1986, seeking PPD benefits and medical costs of $7,850.00 (November 17, 1986 AAC). 

12. On December 3, 1986, the board sent Employee a letter advising him if he wanted to proceed on his claim he needed to complete and return the enclosed Statement of Readiness to Proceed
 (December 3, 1986 Board letter).

13. At the prehearing on April 13, 1987, Employee stated he would file the Statement of Readiness to Proceed when he was prepared to proceed (April 13, 1987 Pre-hearing Conference Summary).

14. On February 4, 2005, Employee was admitted to Stringfellow Memorial Hospital for obstructive chronic bronchitis (February 8, 2005 Discharge Summary).

15. On March 27, 2007, Employee was seen at Stringfellow Memorial Hospital for complaints of vomiting and nausea (April 27, 2007 Stringfellow Memorial Hospital ER report).

16. On August 11, 2008, the Board received a long letter from Employee seeking action on his original AAC.

17. Employee filed an Affidavit of Readiness for Hearing dated October 6, 2008 and received by the Board on October 9, 2008.

18. On January 17, 2009, Employee was seen at Stringfellow Memorial Hospital Emergency Department for diarrhea and clinical impressions were for acute abdominal pain, COPD, and acute pneumonia (1/17/2009 Stringfellow Memorial Hospital ER Report).

19. Employee was deposed on June 4, 2009, in Oxford, Alabama, and testified he has not worked since the work injury in 1982, he can walk 10 miles a day but uses a wheelchair when his neck and shoulders get tired but does not need it for his lung condition (COPD).  He also testified he worked digging tunnels for Osama Bin Ladin and knows where he is today.  He retired on Social Security benefits in 1994.  The reason he did not pursue his claim sooner was he could get no one in Alaska to return his telephone calls (Employee’s Deposition at 21, 40, 43, 78-79, 93).

20. On August 6, 2009, Employee was seen by Lee A. Kelley, M.D., for an EME.  Dr. Kelly opined he could not relate Employee’s current subjective pain complaints to the work injury 27 years earlier.  The medical records documented Employee’s satisfactory recovery from both the shoulder and the neck surgeries.  Employee did not require any medical care for the 1982 work injury (August 6, 2009 EME Report).

21. On August 7, 2009, Employee was evaluated by Steve Shindell, Ph.D., Neuropsychologist (EME), who opined Employee’s 1982 work injury was not a substantial factor in Employee’s personality disorder with narcissistic features.  Employee reported to Dr. Shindell he had degrees from several universities as well as law degrees from Harvard and Yale.  Dr. Shindell stated Employee reported wanting a settlement in order to retire to his 6,000 acre farm in Florida to ride horses (August 7, 2009 EME report).

22. In an Addendum, Dr. Shindell stated Employee was mentally competent to represent himself in litigation with no evidence of disabling psychological condition (August 7, 2009 Addendum).

23. On June 5, 2009, Louis L. DiValentin, M.D., stated he had been Employee’s primary treating physician since 2007 and Employee had never mentioned that any of his health problems related to his work injury in 1982.  He further stated that none of his treatment for Employee related to the 1982 work injury (June 5, 2009 DiValentin letter).

24. Employee testified at hearing he has not worked since the injury in 1982.

25. Records from Social Security Administration document the following earnings:

1981
$29,700.00

1982
$28,399.74

1986
$18,187.11

1987
$36,282.74

1988
$36,198.16

1989
$26,014.04

1989
 $7,535.00

1991
    $500.00

1992
$13,258.50

1993
$13,000.00

1994
$11,580.00

26. Employee testified these sums were loans to various companies and not actual earnings.

27. In 1991 Employee had a Workers’ Compensation claim in the State of Florida (Employer’s October 15, 2009 Notice of Intent to Rely).

28. Employee has been receiving Social Security Retirement benefits since 1994 (Employee).

29. Employee is not a credible historian or witness.  Among the reasons for finding Employee not credible is his testimony he knows Osama Bin Ladin and knows where he is currently (which is not likely).  He testified to having several law degrees but none were in his name because the degrees are in the names of the employers who sent him to school, which is not corroborated by any other evidence and is very unlikely.  Employee tended to minimize his post-injury work history and exaggerate his medical history.  

30. Employer is prejudiced by the lengthy delay because after 20 plus years evidence is lost and witnesses die or are no longer locatable or their memories have faded.  The Board’s original file is gone and numerous medical records could not be located.  Employer is also prejudiced because Employee’s delay foreclosed any ability to be retrained, should he actually have had a loss in earnings capacity.  Physical examinations today cannot determine Employee’s physical capacities in the past.

31. Employee was paid temporary total disability benefits from September 14, 1982 through November 8, 1982, March 10, 1983 through May 16, 1983 and from March 26, 1984 through January 23, 1986 (November 2, 1986 Compensation Report).

PRINCIPLES OF LAW

AS 23.30.120 Presumptions. 

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given. . . .

The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable.  Id.  The Alaska Supreme Court has also held the presumption applies to claims for medical benefits as these benefits come within the meaning of compensation in the Alaska Workers’ Compensation Act.   Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability and his employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).
“Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction, 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].’”  Cheeks, 742 P.2d at 244.  In making the preliminary link determination, “the Board may not concern itself with the witnesses’ credibility.”  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413,417 (Alaska 2004.

Once the preliminary link is established, it is the employer’s burden to overcome the presumption by coming forward with substantial evidence that the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1991).  There are two possible ways for an employer to overcome the presumption: 


(1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 



(2)  directly eliminates any reasonable possibility that the employment was a factor in the disability.  Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).

“Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051, 1054 (Alaska 1994) citing Big K. Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).  The board must look at the employer’s evidence in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, the board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.  Id. at 1054.  

If the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d at 1381, citing Miller, 577 P.2d at 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the board that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

The Alaska Supreme Court in Wausau Ins. Co. v. Van Biene, 847 P.2d 584 (Alaska 1993), affirmed that the board has authority to apply equitable doctrines.  The court in Schmidt v. Beeson Plumbing & Heating, Inc., 869 P.2d 1170 (Alaska 1994) discussed the elements for equitable estoppel.

The elements of equitable estoppel are ‘assertion of a position by word or conduct, reasonable reliance thereon by another party, and resulting prejudice.’  [Van Biene, 847 P.2d at 588].  Implied waiver, a variant of equitable estoppel, occurs when a party's course of conduct shows an intention to waive a right and such conduct is inconsistent with any intention other than a waiver, or if neglect to insist upon the right causes prejudice to another party.  Id. at 588-89; Milne v. Anderson, 576 P. 2d 109. 112 (Alaska 1978).  Implied waiver cannot exist in the absence of ‘direct, unequivocal conduct indicating a purpose to abandon or waive the legal right, or acts amounting to an estoppel by the party whose conduct is to be construed as a waiver.’  Milne, 576 P.2d at 112 (emphasis added); see also Van Biene, 847 P. 2d at 589 (‘[N]eglect to insist upon a right only results in an estoppel, or an implied waiver, when the neglect is such that it would convey a message to a reasonable person that the neglectful party would not in the future pursue the legal right in question.’).
The board in McFadden v. National Mechanical, AWCB Case No. 100340 (September 18, 1985) noted that “the laches defense may also be invoked in cases involving failure to prosecute in a timely manner.”  The Supreme Court stated in Johnston v. Standard Mining Co., 148 U.S. 360 (1983): “It has been frequently held that the mere institution of a suit does not, of itself, relieve a person from the charge of laches, and that if he fails in the diligent prosecution of the action the consequences are the same as though no action had been begun.” 
In Vickers v. Ron the Wood Butcher, AWCB Case No. 101483 (August 16, 1985), the Board identified the first element of a laches defense as unreasonable delay by the Employee in the prosecution of his claim.  Another element that must be shown is prejudice to Employer by the Employee’s delay.  Id. 

In laches cases the prejudice shown generally falls in one of three different areas. In some instances actions taken by the defendant, which might have been mitigated absent the delay, render the original relief sought by the opposing party unduly prejudicial in light of the changes conditions. In a second area, prejudice to the employer's ability to take steps to mitigate the employee's damages through timely medical care or to investigate and prepare its case is caused by the delay. Finally prejudice may result from the delay through the loss of critical evidence. . . . Prejudice to the employer may also result, however, from an inability to properly investigate and prepare its defense to the claim. 
AS 23.30.190. Compensation for permanent partial disability.
 

(a). . . . 

. . . 

 (20) in all other cases in this class of disability the compensation is 66 2/3% of the difference between his average weekly wages and his wage earning capacity after the injury in the same employment or otherwise, payable during the continuance of the partial disability, but subject to reconsideration of the degree of impairment by the board on its own motion or upon application of a party in interest; but whenever the board determines that it is in the best interest of justice, the liability of the employer for compensation, or any part of it as determined by the board, may be discharged by the payment of a lump sum. . . .

ANALYSIS

1. Is Employee entitled to ongoing PPD as a result of his 1982 work injury?

The law requires a preliminary link between the work and the claimed disability.  Employee must present some evidence to establish an entitlement to PPD for his 1982 work injury.  Employee has produced no medical documentation connecting any current disability to the 1982 work injury.  His most recent hospitalizations have been for problems other than his neck or shoulder.  His treating surgeon released him to work without restrictions in 1986.  Thus, Employee has not established the minimal evidence necessary to raise the presumption he is entitled to PPD.  However, since the quantum of evidence necessary to raise the presumption is small, Employee’s testimony that he cannot work due to his neck and shoulder condition may be sufficient to raise the presumption.   Assuming it is, the burden shifts to Employer who must rebut the presumption with substantial evidence to the contrary.

Employer relies on the EME report by Dr. Kris in 1985 and the EME report by Dr. Kelley in 2009 to rebut the presumption Employee is entitled to PPD.  Both doctors found Employee medically stable and able to return to work without any physical restrictions resulting from the work injury.  A doctor’s testimony that rules out work as a cause of the disability is sufficient to rebut the presumption of compensability.  Both EME doctors ruled out work as an obstacle to Employee’s return to work.  When the employer has rebutted the presumption the burden shifts back to the employee to prove his claim by a preponderance of the evidence.

Here, Employee has produced no evidence his inability to work is the result of his 1982 work injury.  He has no medical evidence showing any connection to any past or current disability and the work injury.  Therefore, he is not entitled to PPD.

Moreover, under the Act in 1982, PPD is based on an employee’s loss of earnings capacity due to the work injury.  Employee produced no evidence of any loss of earnings capacity.  Although Employee asserted in deposition and at hearing that he had not worked at all since 1982, his Social Security records are evidence of earnings that equaled or exceeded his earnings at the time of injury.  Employee is unable to raise the presumption of compensability for PPD.  Therefore, Employee had no loss of earnings capacity.

Furthermore, Employee’s claim for PPD is barred by the doctrine of laches.  Laches applies to bar claims where the employee has failed to prosecute his claim is a timely manner.  Although Employee asserted he attempted several times over the years to pursue his claim, between 1987 and 2008 he filed no documents with the Board to show any effort at moving his claim.  He was apprised by the Board by letter and at the Prehearing and by copy of the Prehearing Conference notes of his need to request a hearing.  Yet, he did nothing for over 20 years.  

The second prong to a laches defense is prejudice to the employer by employee’s failure to prosecute his claim timely.  Here, Employer is prejudiced by Employee’s failure because Employer has been unable to investigate thoroughly Employee’s medical and work history.  Memories fade and witnesses disappear over a period of 20 years making Employer’s investigation nearly impossible to complete.  

2. Is Employee entitled to any additional medical treatment as a result of the 1982 work injury?

As detailed above, Employee provided no medical evidence to raise the presumption of compensability that any medical treatment he currently needs is the result of the 1982 work injury.  Dr. DiValentin stated he is Employee’s primary treating physician since 2007.  None of the treatment he has provided to Employee is related to or the result of the 1982 work injury.  Therefore, Employee is not able to raise the presumption of compensability to his claim for any ongoing medical for his 1982 injury.  

Even if Employee’s testimony alone were sufficient to raise the presumption that he needs medical treatment for his 1982 work injury, Dr. Kelley’s EME report is substantial evidence to rebut the presumption.  Dr. Kelley ruled out work as a factor for any current medical treatment for Employee.   

Once the presumption has been rebutted, Employee must prove his claim by a preponderance of the evidence.  He failed to do so.  Employee provided no evidence any current medical treatment is related to or the result of the 1982 work injury.  Employee has not proven any entitlement to medical treatment as a result of the 1982 work injury.  

CONCLUSIONS OF LAW

1. Employee is not entitled to PPD benefits as a result of his 1982 work injury.

2. Employee is not entitled to any additional medical treatment as a result of his 1982 work injury. 


ORDER

Employee’s Application for Adjustment of Claim is denied.

Dated at Anchorage, Alaska, on December 22, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Deirdre D. Ford,






Designated Chair






Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of THOMAS E. HUNTER employee / applicant; v. FLUOR ALASKA INC, employer; HARTFORD INSURANCE COMPANY, insurer / defendants; Case No. 198215953; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 22, 2009.






Jean Sullivan, Clerk
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� Predecessor of a Workers’ Compensation Claim.  Employee’s claim is governed by the Act as it existed in 1982.


� Predecessor to the current Affidavit of Readiness for Hearing.


�  As statute existed in 1979, and applicable to injury in February 1982.
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