GLENN D. THOMPSON v. ALYESKA PIPELINE SERVICE COMPANY

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	GLENN D. THOMPSON, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ALYESKA PIPELINE SERVICE 

COMPANY,

                                                  Employer,

                                                   and 

NORTHERN ADJUSTERS, INC.,

                                                  Adjuster,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  198928653
AWCB Decision No.  09-0205
Filed with AWCB Anchorage, Alaska

on December   24, 2009


Glenn D. Thompson’s (Employee) claim for a compensation rate adjustment was heard on September 3, 2009, in Anchorage Alaska.  Attorney Joseph Kalamarides represented Employee.   Attorney Richard Wagg represented the employer and insurer (Employer).  Employee was the only witness.  The record closed at the hearing’s conclusion.


ISSUES
Employee contends he is entitled to a higher permanent total disability (PTD) weekly rate because post-injury statutory changes increased the “cap” on maximum allowable weekly benefits that was in effect at the time of his injury.  He asserts these increases should apply retrospectively to his case, since his PTD has never fairly and accurately reflected his loss of earnings during the period of his work-related disability, even based upon his earnings at the time of injury.  Specifically, he contends his PTD rate should have been $749.25 per week.  Employee further contends the cost of living adjustment (COLA) for injured workers who live outside Alaska is unfairly and inappropriately applied annually.  He asserts it should be applied just once, when the injured worker moves from Alaska to a new residence outside, or whenever he moves from one area to another, which may have a different COLA.  Employee contends annual adjustments are not provided for in the statute or regulation and in his case usually result in a reduced weekly benefit, which is further reduced to recover overpayments from previous payments made before new COLA rates are published each year.  This, he contends, makes it very difficult for Employee to predict and stick to a budget.  He seeks interest, fees and costs.  Lastly, Employee acknowledges the board has no jurisdiction to address constitutional issues, but for appeal purposes, contends provisions of AS 23.30.175 are unconstitutional because they violate due process and equal protection clauses of both state and federal constitutions.

Employer contends the law in effect at the time of Employee’s injury controls the issues and states the maximum weekly compensation rate Employees can have for any type of benefit is $700.00.  It contends Employee’s weekly rate is, and always has been, the maximum allowable $700.00, and his current weekly payment is the result of the COLA statute, which requires a reduction annually.  Consequently, it contends Employee is not entitled to a rate adjustment, interest, fees or costs, and his payment is properly adjusted up and down annually according to variations in the costs of living.  Lastly, Employer agrees the board has no jurisdiction to address the constitutionality of any statutes.

1) Is Employee entitled to a weekly PTD rate in excess of $700.00 per week?

2) Do COLA changes apply annually to Employee’s weekly PTD rate?

3) Is Employee entitled to an award of interest, fees and costs?

FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:
1) On November 10, 1989, Employee was working for Employer as a maintenance technician and fixed everything from “toilets to jet engines” at a pump station on Alaska’s “North Slope” (Thompson).

2) On November 10, 1989, Employee’s marital status was “married” and thus had two dependents, including himself (Compensation Report, October 23, 2008).

3) On November 10, 1989, Employee was injured on the job while installing a heavy pump (Report of Occupational Injury or Illness, November 11, 1989).

4) But for this injury, Employee would have continued to work for Employer “as long as they would have” him and had no intention of quitting; when injured, Employee was at “level 4” in pay rate and had completed paperwork to go to “level 5,” which would have resulted in a higher hourly wage, though Employee could not recall the actual wage (Thompson).

5) On November 10, 1989, Employee had not been absent from the labor market for 18 months or more prior to his injury, he was not a minor, apprentice or trainee in a formal training program, and was not performing duties of a volunteer ambulance attendant, policeman or fireman (id.).

6) The parties agreed Employee’s gross weekly wages at the time of injury were $1,272.09, resulting in spendable weekly wages of $936.56, which resulted in his weekly disability rate being set at $700.00 per week, based upon the maximum rate limit set forth in the statutes at that time (hearing arguments).  

7) But for the maximum weekly rate limit, Employee’s weekly rate calculated pursuant to AS 23.30.220 equals $749.25 (hearing arguments; $936.56 X 80% = $749.25).

8) At the time of injury, Employee owned a home in Wasilla, Alaska for about 10 years; after his employment ended as a result of his injury, Employee eventually lost his home and left Alaska because he could not afford to live here on $700 per week (Thompson).

9) Employee relocated to Glenns Ferry, Idaho, sometime in late 1990 or early 1991; In February, 1991, his weekly payment initially dropped to $601.30 because of a COLA, though his weekly rate remained at $700.00, which remains his current weekly rate sans COLA (Thompson; Compensation Report, April 10, 2008; Employer’s hearing arguments).

10) On December 14, 1998, a prior panel determined, among other things, Employee was PTD as a result of his work-related injury from February 24, 1994, and continuing (Decision and Order (D & O) No. 98-0315 (December 14, 1998)).

11) Employee’s weekly TTD and later PTD payment amounts varied since he moved to Idaho though he remained in the same general area in Idaho to the present time.  Employee’s weekly payment amount increased somewhat on several occasions over the intervening years; however, the trend over the last several years was downward until in January 2008, Employee’s weekly payment took a precipitous drop down to $461.30, which is his current PTD payment amount per week (Thompson; Compensation Report, April 10, 2008).

12) At times, Employee’s weekly PTD payments dropped as low as $369.04 per week to recoup overpayments resulting from the adjuster’s COLA adjustments made to Employee’s weekly PTD payment several months into a year (Compensation Report, April 10, 2008).

13) Effective July 1, 2000, the legislature amended AS 23.30.175 and increased the maximum weekly disability rate from $700.00 to $762.00.  The statute does not indicate intent to apply this amendment retroactively (AS 23.30.175).

14) Notwithstanding this legislative change, Employee’s rate remained at $700.00 per week with periodic adjustments for COLA through the date of hearing (hearing arguments; Compensation Report, April 10, 2008).  If the chart applicable to injuries occurring after the July 1, 2000 effective date of the amended statute were applied to Employee’s spendable weekly wage at the time of injury, his requested $749.25 weekly PTD rate would fall below the new “cap” (State of Alaska, Division of Workers’ Compensation, Weekly Compensation Rate Tables for Jul-Dec 2000, Segment 13, page 71, for a married person with 2 dependents = $762.00). 

15) On February 2, 2009, Employee filed a claim for a compensation rate adjustment, interest, fees and costs (Claim, February 2, 2009).  Employee claimed he was injured before “9/4/95,” deemed PTD on “12/18/98,” and argued his compensation rate did not fairly reflect lost earnings during the period of his disability (id.).

16) On September 3, 2009, Employee argued at hearing for a weekly rate of $749.25, a one-time COLA reduction limited to the COLA-reduced payment based upon his initial move to Idaho, and suggested Employer’s interpretation of the law resulted in various constitutional violations (hearing argument).

17) Employee offered no evidence of his wage earning history over the years, future earnings, anticipated work assignments stretching into the period of disability, earnings during the period of disability, or any evidence showing his calculated earnings were unfairly reflective of his earnings in years after his injury, or any establishment of any diminishment in earnings that may come with retirement.  He did not argue his rate should be adjusted for additional evidentiary reasons, but for purely legal reasons based on 80% of his gross weekly wages at the time of his injury (Employee’s hearing arguments).
18) Official notice is taken the United States has been and is in either an economic down turn or a recession; it is unusual and peculiar the cost of living in some states would drop dramatically over a several year period, rather than increase gradually.
19) Based upon a compensation report in the record, the following calculations show Employee’s approximate, annual disability payments since leaving Alaska and moving  to Idaho for illustration purposes (Compensation Report, April 10, 2008):
	Type
	Year
	Rate
	Annual Amount
	Net annual loss or gain

	TTD
	1989 -- MOVING
	$700.00
	$36,400.00
	N/A

	TTD
	1991 -- FIRST REDUCTION
	$601.30
	$31,267.60
	N/A

	TTD
	1992
	$601.30
	$31,267.60
	$0

	TTD
	1993
	$597.10
	$31,049.20
	($218.40)

	TTD
	1994
	$595.70
	$30,976.40
	($291.20)

	TTD – PTD
	1995
	$606.20
	$31,522.40
	$254.80

	PTD
	1996
	$615.30
	$31,995.60
	$728.00

	PTD
	1997
	$625.80
	$32,541.60
	$1,274.00

	PTD
	1998
	$618.20
	$32,146.40
	$878.80

	PTD
	1999
	$639.80
	$33,269.60
	$2,002.00

	PTD
	2000
	$641.90
	$33,378.80
	$2,111.20

	PTD
	2001
	$637.00
	$33,124.00
	$1,856.40

	PTD
	2002
	$578.20
	$30,066.40
	($1,201.20)

	PTD
	2003
	$571.20
	$29,702.40
	($1,565.20)

	PTD
	2004
	$560.00
	$29,120.00
	($2,147.60)

	PTD
	2005
	$560.00
	$29,120.00
	($2,147.60)

	PTD
	2006
	$560.00
	$29,120.00
	($2,147.60)

	PTD
	2007
	$560.00
	$29,120.00
	($2,147.60)

	PTD
	2008
	$461.30
	$23,987.60
	($7,280.00)

	PTD
	2009
	$461.30
	$23,987.60
	($7,280.00)

	
	
	
	Net loss or gain
	($17,321.20)


20) Employee has realized, as a result of COLA, a net loss of approximately $17,321.20 since moving to Idaho (Compensation Report, April 10, 2008).


PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that
1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).
Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .


(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.
When a party seeks a variance from the statutory formula for calculating compensation rate, “the burden is on the party seeking the variance to produce the evidence to support a variance from the method established by statute.”  Parker Drilling Co. v. Melchor, AWCAC Decision No. 091 (October 28, 2008) at 17.  Unless a contrary legislative intent appears by express terms or necessary implication, statutes are presumed to have prospective effect only.  Thompson v. United Parcel Service, 975 P.2d 684, 688 (Alaska 1999).  

Sec. 23.30.175.  Rates of compensation.
  (a) The weekly rate of compensation for disability . . . may not exceed $700. . . . 

(b) The following rules apply to recipients not residing in the state at the time compensation benefits are payable:

(1) the weekly rate of compensation shall be calculated by multiplying the recipient’s weekly compensation rate calculated under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, by the ratio of the cost of living of the area in which the recipient resides to the cost of living in this state. . . .

(c) The board shall provide by regulation for the determination and comparison of living costs for this state and the other areas in which recipients reside and for the annual redetermination and comparison of these costs.

In a very similar case in many respects, the board increased an injured worker’s PTD rate from the statutory maximum rate in effect when he was injured in 1996, $700 per week, to $939 per week, the maximum rate in effect when he requested the increase, based on a finding his compensation rate did not “fairly reflect [his] lost earnings during his present disability.”  Parker Drilling Co. v. Melchor, AWCAC Decision No. 091 (October 28, 2008).  The employer appealed, arguing the board lacked substantial evidence to find the employee’s compensation rate did not “fairly reflect his lost earnings,” erred as a matter of law applying Peck v. Alaska Aeronautical, Inc., 756 P.2d 282 (Alaska 1988) to the employee’s claim, and erred in retrospectively applying the 2008 version of AS 23.30.175 to a claim based on a 1996 injury.  The employee argued the standard presumption of compensability analysis applied to the matter and the board correctly interpreted AS 23.30.220(a)(10) as an exception to the AS 23.30.175(a) maximum rate limitation (id. at 1).  

The Alaska Worker’s Compensation Appeals Commission (AWCAC) determined on appeal in Melchor AS 23.30.220(a)(10) did not provide a maximum PTD rate that may exceed the applicable maximum compensation rate in AS 23.30.175(a).  Melchor also concluded the board failed to make adequate factual findings to support recalculation based on “gross unfairness” under Peck.  The AWCAC concluded an adjustment of gross earnings during permanent total disability required “a detailed inquiry into the employee’s lifetime earning capacity, including diminishment during retirement, but that compensation continues at a level rate beyond retirement” (id. at 2).  The AWCAC reversed the board’s decision and remanded (id.).

Mr. Melchor’s compensation rate was based on gross earnings set at $1,828.00, resulting in PTD compensation at the maximum weekly rate of $700.00 (id.).  The employee moved to Nevada, and his weekly compensation payment was reduced to reflect the COLA there.  Melchor noted AS 23.30.175(a) was amended in 2000 by § 15 ch 105 SLA 2000, to read:

(a) The weekly rate of compensation for disability or death may not exceed the maximum compensation rate, may not be less than 22 percent of the maximum compensation rate, and initially may not be less than $110. . . .  If the employee’s spendable weekly wages are greater than 22 percent of the maximum compensation rate, but 80 percent of the employee’s spendable weekly wages is less than 22 percent of the maximum compensation rate, the employee’s weekly rate of compensation shall be 22 percent of the maximum compensation rate. Prior payments made in excess of the adjusted rate shall be deducted from the unpaid compensation in the manner the board determines.  In any case, the employer shall pay timely compensation. In this subsection, ‘maximum compensation rate’ means 120 percent of the average weekly wage, calculated under (d) of this section, applicable on the date of injury of the employee.

Section 23 ch. 105 SLA 2000 provided an effective date of July 1, 2000, for the amended 
§175(a), without reference to whether it should be applied to persons whose injuries predated the amended provision.

It is assumed when the legislature amends or rewrites a workers’ compensation statute, “the legislature has available other provisions of the Alaska Workers’ Compensation Act.”  Kennecott Greens Creek Mining Co. v. Clark, AWCAC Dec. No. 080 at 22 (citing 2B N. Singer, Sutherland Statutory Construction, § 51.01 (6th ed. 2000)).  Statutes that are in pari materia should be construed together.  Underwater Constr., Inc. v. Shirley, 884 P.2d 150, 155 (Alaska 1994)).  “Statutes are deemed to be in pari materia when they relate to the same purpose or thing or have the same purpose or object.”  State v. Eluska, 724 P.2d 514, 517 (Alaska 1986) (Compton, J., dissenting); 2B N. Singer, Sutherland Statutory Construction, § 51.02 (6th ed. 2000); but see State v. Bundrant, 546 P.2d 530, 545 (Alaska 1976) (“a statute in pari materia with a subsequent, but approximately contemporaneous, measure is a proper source of evidence of legislative intent in that second measure.”); Kirby v. Alaska Treatment Center, 821 P.2d 127, 130 (Alaska 1991) (construing subsequent amendment to AS 23.30.041 in pari materia with repealed AS 23.30.265(28)).  Different provisions of the Alaska Workers’ Compensation Act should not be interpreted to create inconsistency or invalidate one in favor of another, presuming “that the legislature intended every word, sentence, or provision of a statute to have some purpose, force, and effect, and that no words or provisions are superfluous.”  Mechanical Contractors of Alaska, Inc. v. State, Dept. of Public Safety, 91 P.3d 240, 248 (Alaska 2004) (citing Kodiak Island Borough v. Exxon Corp., 991 P.2d 757, 761 (Alaska 1999) quoting Rydwell v. Anchorage Sch. Dist., 864 P.2d 526, 530-31 (Alaska 1993)).  
The Supreme Court cautioned against too narrow an interpretation, advising “rather, the language should be given a ‘reasonable or common sense construction, consonant with the objectives of the legislature.’  The intent of the legislature must govern and the policies and purposes of the statute should not be defeated.”  Mack v. State, 900 P.2d 1202, 1205 (Alaska Ct. App. 1995) quoting Belarde v. Anchorage, 634 P.2d 567, 568 (Alaska Ct. App. 1981)).

The AWCAC in Melchor further reasoned, construing a more recent version of §175:

The legislature avoided ambiguity about which year’s average weekly wage served as the base rate for the maximum by providing, in the last sentence of AS 23.30.175(a), ‘In this subsection, ‘maximum compensation rate’ means 120 percent of the average weekly wage, calculated under (d) of this section, applicable on the date of injury of the employee.’ (emphasis added).  Since 1977, the legislature has made it clear that it intended that a fixed maximum would apply to every employee’s total compensation rate, whether based on a percentage of the average weekly wage in effect at the time of injury (or applicable on the date of injury), or a flat dollar amount.  Since 1977, the legislature has made it clear that it intended that a fixed maximum would apply to every employee’s total compensation rate, whether based on a percentage of the average weekly wage in effect at the time of injury (or applicable on the date of injury), or a flat dollar amount.

AS 23.30.175(a) does not contain an exception for a compensation rate that exceeds the maximum rate through an adjustment of the gross weekly earnings under AS 23.30.220(a)(10). The commission can find no reference in the legislative history that such a result was intended. While a §.220(a)(10) adjustment could result in an increase of the compensation up to the maximum compensation rate, application of the adjustment to exceed the maximum rate, as appellee argues, results in gross disparity between workers injured in the same year. . . .  Therefore, the commission concludes that a compensation rate calculated on a gross weekly earnings established by the board under §220(a)(10) is subject to both the limit established in §220(a)(10) and the maximum compensation rate established in AS 23.30.175(a).

In general, maximum compensation rate increases are not retroactive, and the benefit level in effect at the time of injury applies.  5 A. Larson & L. Larson, Larson’s Workers’ Compensation Law, § 93.05[1] at 93-79 (2008).  The Alaska legislature states in current AS 23.30.175(a) the maximum compensation rate is fixed on the basis of a percentage of the state average weekly wage at the time of injury, thus “insulating the employer from increases based on wage inflation, and the employee from decreases associated with falling wages” (Melchor at 13).  However, the version of §175 in effect at the time of Employee’s injury does not contain similar language.  The AWCAC concluded:

The maximum compensation rate may rise and fall from year to year when indexed to the state average weekly wage, but all employees injured in a given year are subject to the same maximum for the lifetime of the injury.  Thus, even if the later version of AS 23.30.175(a) could be applied retrospectively, it would not support an increase in Melchor’s compensation to the current maximum rate.  AS 23.30.175(a) (2005) would require that Melchor’s maximum compensation rate be 120% of the state average weekly wage in 1996, when Melchor was injured.  Nothing in AS 23.30.175(a) (2005) suggests that indexing of maximum compensation rates to the state’s average weekly wage was meant to provide a cost of living increase to recipients of permanent total disability compensation at the maximum rate.


Sec. 23.30.180.  Permanent total disability.  In case of total disability adjudged to be permanent, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .

In House v. Bechtel Group, Inc., AWCB Decision 09-0184 (December 3, 2009), the board held case law supported, and “the primary purpose of compensation theory” compelled, an annual PTD rate adjustment when the claimant can prove his annual earnings would have increased but for his injury, and can show the initial PTD rate calculation does not fairly or accurately compensate him for his lost earnings during the period of his disability.  In House, the employee was awarded a PTD rate increase, which increased annually to reflect what his proven hourly wage increases would have been over the years of his disability, correlated with higher PTD rates and increasing maximum disability rates (id. at 32-38).  House reasoned to hold otherwise would freeze injured workers at an amount that did not achieve the statute’s purpose of compensating them for their economic losses.

Sec. 23.30.220 (a).  Determination of spendable weekly wage.
  (a)  The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee’s gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:
(1)  The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2)  If the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee’s gross weekly earnings for calculating compensation by considering the nature of the employee’s work and work history, but compensation may not exceed the employee’s gross weekly earnings at the time of injury;

(3)  if an employee when injured is a minor, an apprentice, or a trainee in  a formal training program, as determined by the board, whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee;

(4)  if the employee is injured while performing the duties as a volunteer ambulance attendant, policeman, or fireman, the gross weekly earnings for calculating compensation shall be the minimum gross weekly earnings paid a full-time ambulance attendant, policeman, or fireman employed in the political subdivision where the injury occurred, or, if the political subdivision has no full-time ambulance attendants, policemen, or firemen, at a reasonable figure previously set by the political subdivision to make this determination but in no case may the compensation be less than the minimum wage computed on the basis of 40 hours work per week.

(b)  The commissioner shall annually prepare formulas that shall be used to calculate an employee’s spendable weekly wage on the basis of gross weekly earnings, number of dependents, marital status, and payroll tax deductions.

The objective of AS 23.30.220 is to formulate a fair approximation of a claimant’s probable future earning capacity during the period in which compensation benefits are to be paid.  The statutory formula will usually produce a fair approximation of this figure.  But in those cases where it does not, an alternative method must be used to achieve fairness.  Johnson v. RCA-OMS, Inc. 681 P.2d 905, 907 (Alaska 1984).  The Court in Johnson, and subsequent cases, cites with approval Larson’s The Law of Workmens’ Compensation, quoting the following analysis:  

The entire objective of wage calculation is to arrive at a fair approximation of claimant’s probable future earning capacity.  His disability reaches into the future, not the past; his loss as a result of injury must be thought of in terms of the impact of probable future earnings, perhaps for the rest of his life.  This may sound like belaboring the obvious; but unless the elementary guiding principle is kept constantly in mind while dealing with wage calculation, there may be a temptation to lapse into the fallacy of supposing that compensation theory is necessarily satisfied when a mechanical representation of this claimant’s own earnings in some arbitrary past period has been used as a wage basis.  Peck v. Alaska Aeronautical, Inc., 756 P.2d 282, 285-286 (Alaska 1988); Johnson v. RCA-OMS, Inc., 681 P.2d 905, 907 (Alaska 1984) (quoting 2 A. Larson, The Law of Workmen’s Compensation, § 60.11(d), at 10-564 (1983).

The Court held the “essential component of the basic compromise underlying the Worker’s Compensation Act -- the worker’s sacrifice of common law claims against the employer in return for adequate compensation without the delay and expense inherent in civil litigation,” is achieved only when an injured worker’s compensation rate fairly approximates his probable future earning capacity lost due to injury.  Flowline of Alaska v. Brennan, 129 P.2d 881, 883 (Alaska 2006); Gilmore v. Alaska Workers’ Compensation Board, 882 P.2d 922, 927 (Alaska 1994). 

While the mechanical formula for calculating compensation rates yields a fair estimate of future earnings in most cases, when lost earnings continue over a long span of time, such as an injury resulting in PTD, the prediction of future earnings becomes more complex.  Deuser v. State of Alaska, 697 P.2d 647, 649-650 (Alaska 1985).  Evidence sufficient to sustain an award of temporary disability benefits may be insufficient to sustain a PTD award (id. at 649).
Where past earnings do not accurately predict future wage losses, the board is charged with looking to the alternative method of calculation.  The 1983 change to AS 23.30.220 at subsection (a)(2) both broadened the range of evidence the board must examine in making the fairness determination, and required the fairness determination be made.  Wrangell Forest Products v. Alderson, 786 P.2d 916, 918 (Alaska 1990).  The Court instructed the board to use “all available clues” to forecast the losses a disabled claimant would incur over the course of his work life.  Fairbanks North Star Borough School District v. Crider, 736 P.2d 770, 772-773 (Alaska 1987).  The Court has held a claimant’s intentions with respect to his future employment are relevant to the board’s inquiry.  Thompson v. United Parcel Service, 975 P.2d 684, 690 (Alaska 1999).  Where the disparity between an injured worker’s earnings at the time of injury and his probable future earnings is substantial, the mechanical formula does not reflect his wage-earning capacity during the period of disability.  Johnson v. RCA-OMS, Inc., 681 P.2d 905, 909 (Alaska 1984).  

8 AAC 45.138.  Cost-of-living adjustment.  (a) The cost-of-living adjustment provided in AS 23.30.175 applies only to payments related to injuries occurring on or after July 1, 1988.


(b) At the board’s direction, the commissioner will contract, in accordance with AS 36.30, with an organization to perform the cost-of-living surveys.  The name and address of the contractor awarded the contract will be published annually in a bulletin for the Workers’ Compensation Manual, published by the department, and will be available upon request from the State of Alaska workers’ compensation division, P.O. Box 25512, Juneau, Alaska 99802-5512.


(c) The results of the cost-of-living survey for this state, various areas in other states and the District of Columbia will be published annually in the Workers’ Compensation Manual, published by the department.  The cost of living for this state will be the averaged cost of living for Anchorage, Juneau, and Fairbanks. The results of the cost-of-living surveys are available upon request from the State of Alaska workers’ compensation division, P.O. Box 25512, Juneau, Alaska 99802-5512.

(d) If the cost-of-living adjustment under AS 23.30.175 and this section results in a compensation rate that exceeds the maximum weekly rate provided in AS 23.30.175, the recipient’s compensation rate must be reduced to the maximum weekly rate in effect under AS 23.30.175 at the time of injury.


(e) If the recipient does not reside in this state but resides in the United States, the cost-of-living ratio must be determined by using the ratio of the published cost of living for the area nearest where the recipient resides and the cost of living for this state.  If the recipient resides an equal distance between two areas for which cost-of-living surveys have been published, the ratio that results in the highest compensation rate must be used.


(f) Upon request, the commissioner will obtain a cost-of-living survey for the largest city in the country in which the recipient resides if the recipient does not reside in the United States. The cost of living for that city must be used to obtain the ratio for purposes of this section and AS 23.20.175.


(g) The cost-of-living ratio obtained under this section is presumed to fairly reflect the cost of living difference between this state and the area where the recipient resides. In accordance with AS 23.30.110 and 8 AAC 45.070, a hearing may be requested for board review of the cost-of-living ratio for a particular recipient. If a hearing is requested,


(1) the issue at hearing will be limited to whether there is a substantial difference between the actual cost of living in the area where the recipient resides and the cost of living published by the commissioner for that area;


(2) the board will refuse to accept, at the hearing, evidence of a particular recipient’s actual cost of living;


(3) if a party presents evidence of a substantial difference between the cost of living for a particular recipient’s area and the cost of living determined by the board’s survey, the board will, in its discretion, adjust the ratio accordingly.


(h) If the cost-of-living ratio calculated under AS 23.30.175 and this section is from 98 percent through 102 percent, the cost-of-living ratio will be rounded off to 100 percent, and the employer need not adjust the employee’s weekly compensation benefits under AS 23.30.175 and this section.

In Alaska Pacific Assurance v. Brown, 687 P.2d 264 (Alaska 1984), the state participated in an appeal from the superior court in which the court had struck down a prior version of AS 23.30.175 as unconstitutional in violation of the equal protection clause of Alaska’s Constitution.  Additional arguments were provided for the legislative intent behind §175:

The [superior] court found that the statute served the legitimate state purposes of reducing workers’ compensation insurance premiums for Alaska employers and eliminating disincentives for non-resident recipients to return to work.  The court also found that the statute substantially furthered its intended purposes.  The court reasoned that ‘[u]nquestionably the reduction of the amounts paid to the many non-resident recipients of disability benefits will reduce the total amount of insurance premiums to be paid and tend to persuade the recipients to return to work.’ Finally, the court weighed the state’s interest in the means employed against ‘the extent to which the affected persons’ constitutional rights may be impaired.’  At this stage of the Erickson test the court found AS 23.30.175 to be defective.  First, the court concluded that the adjustment provision ‘caused a severe reduction in the purchasing power, in real terms, of the monetary benefits paid to disabled non-residents.’  As a result of this reduction, the court concluded that ‘disabled workers are strongly deterred from exercising their constitutional right to travel and take up residence in another state.’  Further, the court suggested that ‘the Legislature, by simply utilizing relative cost of living statistics, could have achieved its twin goals without the substantial infringement of the right to travel which is entailed in the use of average weekly wage statistics.’

The state further argued §175(d) is necessary to prevent workers who move out of state from reaping a “windfall” in real terms through “the exportation of Alaska benefits to the respective economies of our sister states” (id. at 271-272).  In short, §175’s expressed purposes were to achieve a “reduction of the cost of insurance premiums” paid by Alaska employers and “align benefit levels to the economic environment of the recipient” ostensibly to “eliminate distortions and discriminations which would otherwise occur, in contravention of fundamental premises of workers’ compensation” (id. at 272).  In rejecting the “reduction of premiums” argument, the Supreme Court said “the asserted goal of lowering insurance premiums can have no independent force in the state’s attempt to meet its burden under the equal protection clause. Although reducing costs to taxpayers or consumers is a legitimate government goal in one sense, savings will always be achieved by excluding a class of persons from benefits they would otherwise receive” (id.).  On the cost of living argument, the Supreme Court noted the state’s argument the “functional objective of disability compensation” would “be frustrated if out-of-state recipients were allowed to receive benefits out-stripping their geographically-determined earning power.”  The state also argued “[a]nother major goal of the workers’ compensation system is the rehabilitation of the injured worker.”   The state asserted it had a strong interest in ensuring benefit levels “are not so high for some recipients that they discourage the recipients from returning to work” (id.).  The Supreme Court stated:

The appellants’ argument regarding the degree to which section 175(d) penalizes the right to travel would be more persuasive if the adjustment calculation were based upon reasonably accurate cost of living statistics from other states rather than upon wage levels in those states.  If there were a way to equalize the buying power of benefit dollars in each state we would have difficulty in concluding that recipients would thereby suffer any penalty despite a reduction in actual dollars paid to out-of-state workers (id. at 274).

The Supreme Court affirmed the superior court’s invalidation of the former and the then-current version of §175 on equal protection grounds (id.).  Subsequently, the legislature reenacted §175, and took the Court’s advice and developed COLA statistics upon which to base adjustments.

In commenting on legislative changes placing “caps” on out-of-state injured workers under AS 23.30.175, a former Division Director testified and gave the Division’s reasons for capping COLA at a payment level no higher than the rate an injured worker could get residing anywhere in Alaska:

MR. LISANKIE: The third heading that I have generated is “Fair                                              
Benefits at Reasonable Employer Cost.”

                                                                                  
2:06:34 PM  The first is section 32, and this will sound kind of reminiscent for people who have been following this process for the last year - since last session, anyway.  It’s a reprise of the cap on non-resident compensation rates.  Currently there is a cost of living adjustment in the Workers’ Compensation Act and it only applies outside the state.  So, people who are injured within the State of Alaska get a unified rate. It’s based on a blended assessment of the cost of living in Anchorage, Fairbanks, and Juneau - Juneau being the highest and Fairbanks and Anchorage being fairly close together now.  So there is a unified Alaskan rate.  So, no matter where you reside in Alaska, no matter how expensive or inexpensive, you get the same rate.   However, if you are a non-resident worker at the time of your injury working in Alaska or if you move out after you get injured and you go to someplace that has a arguable higher cost of living, my division is tasked by the current statute to do a cost of living analysis and allow you to receive a higher compensation than you could have anywhere in state.  I don’t really think that it’s appropriate to pay people who are non-injured (sic) workers more than we pay our own injured workers.  So, section 32 would preclude that and cap the rate that can be paid to a non-resident at the rate that would be paid someone who was residing in Alaska.  

8 AAC 45.210.  Weekly compensation rate. . . .

(c ) For purposes of determining the weekly compensation rate under AS 23.30.175, 23.30.220, and 23.30.395(23), the number of dependents is determined as of the date of injury, and does not change, even if the employee’s number of actual dependents does change.

“The meaning of a statutory provision is determined by the language of the particular provision construed in light of the purpose of the whole instrument.”  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979), citing Hotel Employees Local 879 v. Thomas, 551 P.2d 942, 944 (Alaska 1976); State v. City of Anchorage, 513 P.2d 1104, 1110 (Alaska 1973); State v. American Can Co., 362 P.2d 291, 296 (Alaska 1961); See 2A C. Sands, Sutherland Statutory Construction §45.09 (4th ed. 1973).

Some states have a specific statutory requirement for annual COLA in their PTD statutes.  See, e.g., In re Case of Lonardelli, 856 N.E.2d 890 (Mass. App. 2006).  In Massachusetts, General Laws c. 152, §34B, provides for benefits under §34A “to be supplemented annually on the ‘review date’ by a cost of living adjustment (COLA) calculation in accordance with a methodology set out in §34B.  The review date is ‘October first of each year’” (id. at 892).  Alaska law does not contain any such provision.
ANALYSIS

1) Is Employee entitled to a weekly PTD rate in excess of $700.00 per week?

It appears Melchor, which is very similar in relevant respects to this case, resolves this issue.  AWCAC decisions are precedent for workers’ compensation claims unless a court reverses.  Melchor construed the applicable statutory provisions; as Employer suggested, “hands are tied.”  Just as in Melchor, Employee seeks to have an amended statute, which increases the maximum disability weekly rate, applied retrospectively to his 1989 injury.    Pursuant to Melchor, his request cannot be granted.  Issues concerning §175’s constitutionality must be resolved by the Alaska Supreme Court.

2) Do COLA changes apply annually to Employee’s weekly PTD rate?

The law set forth in §175(b) and in the applicable regulation does not state whether or not the COLA may be adjusted annually, unlike laws in some other states.  Therefore, the statute must be construed in context of the whole Act.  There are good arguments on both sides.  

Employee argues the COLA should occur only once if the injured worker stays in the same place; presumably, the rate would change once again if he moved to another area with a different cost of living, or returned to Alaska.  Though studies and charts showing the ratio among the cost of living in Alaska versus the cost of living elsewhere are obtained annually, this is necessary to provide relevant COLA information for that year’s crop of injuries to which this statute and regulation may apply.  It does not necessarily indicate intent to adjust already established COLA payments annually to reflect any changes.  Notably, few other indemnity benefits or required payments in the Act are adjusted on an annual basis.  For example, though Second Injury Fund (SIF) contribution rates are calculated and published each year, and may vary from year to year, only one contribution rate applies to any given date of injury and to benefits subject to SIF contributions.  Disability payment rates to the extent they include dependents are not altered once established, even though the number of dependents may change over the life of disability payments.  Once a TTD rate is established, either by simple calculation or by a rate adjustment claim decided by Board order, the TTD rate generally remains the same for the duration of the injury for all purposes.  

One could assert a one-time, set COLA ratio and resultant payment for an  injured employee who is PTD, moves from Alaska and stays put serves the legislature’s expressed intent quite well:  1) it is quick, since it would take but one simple calculation to determine what the initial and thus permanent rate should be;  2) it is efficient, because it would not require any re-calculation unless and until the employee relocated to another area with a different COLA ratio; 3) it is arguably fair because the injured worker could know in advance, before he moved, what the COLA was for his potential new home, and could decide whether or not he wanted to have his benefits reduced accordingly before he moved.  Furthermore, his rate would arguably reflect the lower cost of living in his new area; and 4) most of all, it would be predictable because the injured worker would know what his weekly payment would be forever, barring a move elsewhere.  This last factor is the gist of Employee’s argument -- he cannot predict a budget because he never knows how much he will be getting from year to year, and the annual changes come after Employer has paid him for several months and sometimes result in an overpayment, which then must be recouped.

On the other hand, in support of Employer’s position, a PTD rate may be adjusted too and House recently held a PTD rate may be adjusted annually under certain circumstances, where the employee can demonstrate his annual earnings would have increased but for his injury, and can show the initial PTD rate calculation does not fairly or accurately compensate him for his lost earnings during the period of his disability.  But House construes statutes intended to compensate injured workers fairly for their economic losses.  By contrast, §175’s purpose appears to be to limit compensation for injured workers who move out of state.  These two statutes do not appear in pari materia.

But §175 must be construed in light of the Act’s overall purposes, and §175 and §220 have a direct, intertwined relationship one with another.  Read together with §220 and the litany of cases interpreting that section, it is apparent the Alaska Supreme Court believes the whole point of compensation law, at least in respect to establishing weekly rates, is to fairly compensate injured workers into the future for their economic losses during the period of their disability.  The Court already held “reducing insurance premiums” cannot form the basis for denying certain injured workers benefits, and the “return to work” arguments are not applicable to Employee who is PTD.  Though there may arguably be constitutional issues with §175, at least as it is applied in this case, those issues are reserved for the Alaska Supreme Court.  In general, in statutory construction cases fairness wins out over certainly or predictability in Alaska Supreme Court cases involving compensation rates.

Therefore, construing these sections together, the best application of §175 in a case where the injured worker is PTD and has moved only once since 1990-91, is to allow annual adjustments in his weekly payment under §175’s COLA.  Employee has clearly suffered a net economic loss over the years as the result of the COLA applied to his case.  Employee suggested he would be satisfied with the predictability associated with knowing he would get $601.50 every week, forever, unless and until he moved somewhere with a different COLA ratio.  In the short term, and possibly in the near future, Employee’s requested relief would result in a considerable weekly payment increase.  However, experience, judgment, observations, the unique and peculiar economic facts in this case, and inferences drawn from all of the above compel a determination that the current nation-wide recession is likely responsible for the relatively dramatic, recent changes in the Idaho COLA ratio, and further inform such economic conditions are unlikely to remain for long.  In a normal, growing economy, experience shows the cost of living usually goes up slowly over time, which will ultimately inure to Employee’s benefit.  
3) Is Employee entitled to an award of interest, fees and costs?

Given the results of this decision, Employee has not prevailed on any issue and he is not entitled to interest or to an award of fees or costs.

CONCLUSIONS OF LAW

1) Employee is not entitled to a weekly PTD rate in excess of $700.00 per week.

2) COLA changes apply annually to Employee’s weekly PTD rate.

3) Employee is not entitled to an award of interest, fees and costs.


ORDER

1) Employee’s claim for a weekly PTD rate in excess of $700.00 per week is denied.

2) Employee’s request for a PTD payment of $601.30 and for an order stating COLA changes do not apply annually to Employee’s weekly PTD payment is denied.

3) Employee’s request for interest, fees and costs is denied.

Dated in Anchorage, Alaska on December 24, 2009.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� Former AS 23.30.175, in effect on the date of this injury.


� Melchor at 7-8.


� Id. at 13.


� Former AS 23.30.220, in effect on the date of this injury.
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