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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JEREMY BURT, 

          Employee, 

              Claimant,

          v. 

SEEKINS FORD,

          Employer,

          and 

NORTHERN ADJUSTERS/AIG,

          Insurer,

               Defendants.

	)

)

)

)

)
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)
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)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200602003
AWCB Decision No.  09-0207
Filed with AWCB Fairbanks, Alaska

on December 30, 2009


On July 16, 2009, in Fairbanks, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s July 24, 2007 Workers’ Compensation Claim (“WCC”).  The employee was represented by attorney Robert Beconovich.  Attorney Colby Smith represented the employer (“employer”).  Witnesses included the employee, his wife Katie Lynn Burt, and John Joosse, M.D. The record closed on August 5, 2009, when the Board met for further deliberation.

ISSUES

The employee contends he is entitled to workers’ compensation benefits, including TTD, PPI, medical benefits, and reemployment benefits as a result of his February 25, 2006 work injury, based on the opinions of his treating physicians.  The employer contends the employee’s current low back disability and need for medical treatment are not work related, and the employee has been medically stable and released to work without restrictions as of June 27, 2006, according to the EME report of that date and the September 5, 2006 EME addendum.

Treating physician, James Eule, M.D., opined the employee would benefit from a hybrid procedure lumbar disc replacement at L3-L4 and interbody fusion at L4 transitional.  An EME physician, John Joosse, M.D., opined the employee suffered from degenerative disc disease and is not a surgical candidate.  

1. Is the employee entitled to TTD from February 25, 2006 to the present?

2. Is the employee entitled to PPI?

3. Is the employee entitled to medical benefits and related transportation costs?

4. Is there a significant dispute between the employee’s treating physicians and the employer’s independent medical evaluators as to causation, compensability, treatment, degree of impairment, functional capacity, and/or medical stability?  

5. Would the Board benefit from the opinion of a Second Independent Medical Evaluation (SIME)?

FINDINGS OF FACT

After reviewing the entire administrative record, a preponderance of the evidence establishes the following facts:

1. Prior to the work injury the employee sought treatment on August 18, 2002, for back pain after throwing wood into a truck, and his back pain was assessed as acute low back strain.
  He also received treatment on May 11, 2004 and May 1, 2006, for low back pain after lifting a three-wheeler, and was assessed as having acute low back strain and muscle spasm.
  The employee sought no further treatment for any back related injuries until the work injury.

2. On February 25, 2006, the employee reported he was injured while working for the employer as a detailer, while cleaning up the shop.  He described the injury as occurring while he lifted a pressure washer, bumped it with his knees, and felt pain in his low back and left leg.

3. The employee initially sought treatment at Fairbanks Memorial Hospital (“FMH”) Emergency Room (“ER”) on February 26, 2006, where he was treated with pain medication and taken off work until February 28, 2006.

4. The employee returned to the FMH ER on both February 27 and 28, 2006, where he was examined by Mark Simon, M.D..  A magnetic resonance imaging (“MRI”) study performed on February 28 showed a left paracentral disk herniation with an extruded disk fragment at L3-L4.  Dr. Simon diagnosed a herniated disk with left leg radicular symptoms.  Dr. Simon referred employee to David Witham, M.D., for an orthopedic evaluation.

5. On February 28, 2006, Dr. Witham assessed acute lumbar radiculopathy secondary to strain sustained while lifting a pressure washer on February 25, 2006, and took the employee off work for the next two weeks, through March 12, 2006.

6. On March 7, 2006, Dr. Witham noted employee had no significant improvement in his symptoms and suggested lumbar diskectomy, which would likely improve the symptoms.  The employee was scheduled for a left sided L4-5 laminotomy and diskectomy on March 8, 2006.  Dr. Witham confirmed the MRI revealed a herniated lumbar disk on the left at L4-5 with fragment impinging on the traversing root and assessed severe unremitting left L5 radiculopathy secondary to L4-5 disk herniation. 
  Surgery was not performed on March 8, 2006.

7. The employee filed a Workers’ Compensation Claim on March 9, 2006, because his doctor told him coverage of the surgery had been declined because the employee had not worked for the employer for a long enough.

8. The employee returned to Dr. Witham on April 7, 2006, and April 28, 2006, where he continued to complain of debilitating pain and decreased sensation in L5 and S1 dermatomes of the left foot.  Dr. Witham continued to recommend surgery, which was rescheduled for May 12, 2006, and canceled pending an employer’s medical evaluation (“EME”).  On June 22, 2006, Dr. Witham took the employee off work “until further notice due to herniated lumbar disk L4-5.”

9. On June 27, 2006, at the employer’s request, the employee was examined by orthopedist Steven Schilperoort, M.D.  Dr. Schilperoort diagnosed the following:  1) a lumbar strain on February 25, 2006, with no permanent impairment; 2) preexisting degenerative disc disease at L3-L4, L4-S1 not related to the work injury; 3) left side L3-4 mass effect (possible disc extrusion) of indeterminate age; 4) marked pain behaviors and functional interference with exam; 5) prior history of chronic pain predating work injury; and 6) belligerent behavior.  Dr. Schilperoort recommended electrodiagnostic studies of the employee’s lower extremities to determine if there was neurologic significance to the MRI findings.  Dr. Schilperoort documented two prior incidents of emergency room visits for low back pain after lifting a three wheeler, on May 11, 2004 and July 1, 2005.

10. The employer accepted the employee’s claim and paid TTD benefits through October 24, 2006, as well as medical benefits, but on November 3, 2006, the employer controverted all benefits based on Dr. Schilperoort’s EME report.

11. The electrodiagnostic testing was performed on July 25, 2006 by Janice Onorato, M.D., who found “electrophysiological evidence of a left L5 radiculopathy with ongoing denervation.”

12. On August 17, 2006, the employee was examined by Dr. Witham and reported a modest decrease in his pain level, which led Dr. Witham to recommend continued conservative treatment, and opine the employee might no longer need surgery and might be able to return to a light duty line of work.

13. On September 5, 2006, Dr. Schilperoort reviewed the electrodiagnostic studies and issued an addendum to his EME report.  Dr. Schilperoort opined the studies confirmed the employee’s lower extremity issues predated the work injury, and concluded the work injury may have been the substantial cause of a symptomatic aggravation of a preexisting condition, but was resolved by the time of his June 27, 2006 EME.

14. Dr. Witham again scheduled the employee for surgery on September 29, 2006, because of continued complaints of pain, numbness and sense of weakness in his left leg.
  The scheduled surgery was canceled because “insurance wouldn’t pay.”

15. On January 8, 2007, the employee was referred for evaluation by Nancy Cross, M.D., of Advanced Pain Centers.  Dr. Cross noted the employee’s low back pain began after a work injury on February 25, 2006, after he picked up a pressure washer, pulling it.  She also noted the February 28, 2006 lumbar spine MRI showed a herniated nuclear pulposus at L4-S1, and the July 25, 2006 EMG revealed ongoing denervation consistent with L5 radiculopathy.  Dr. Cross noted Grade IV pain, high disability, severely limiting, and that the employee showed no somatic focus, but had significant depression.  She diagnosed the employee with lumbar spine degenerative disc disease with L3-4 and L4-S1 and lumbar radiculopathy.  Dr. Cross referred the employee for a stabilization physical therapy program and administered a left L4-L5, L4-S1 transforaminal epidural steroid injection.  Two weeks later the employee reported to Dr. Cross his pain level was reduced to 2/10 and his function was significantly improved.

16. On March 8, 2007, Dr. Cross referred the claimant for pool therapy and prescribed Chantix to assist the employee in tobacco cessation.  Dr. Cross also administered a second epidural steroid injection, and referred the claimant for a functional capacity evaluation (“FCE”).

17. On May 29, 2007, the employee reported to Dr. Cross his pain had returned to an 8/10.  Dr. Cross administered another epidural steroid injection, which resulted in a significant improvement in the employee’s pain level.  Dr. Cross recommended a discography and possibly a disk procedure, and continued to recommend an FCE.

18. Employee received a fourth epidural steroid injection on August 6, 2007, and Dr. Cross recommended a discography as soon as the insurance approved the procedure.

19. Dr. Cross performed a provocative discography
 L2-3, L3-4, L4-S1 on November 7, 2007, after which she diagnosed degenerative disc disease of the lumbar spine, lumbar spondylosis, and lumbar radiculopathy.

20. On December 14, 2007, Dr. Cross performed an L3-4, L4-S1 nucleoplasty and L3-4, L4-S1 discography, which resulted in a pain level reduction to 5/10 and resolution of employee’s radicular symptoms.

21. On May 7, 2008, another MRI was taken of the employee’s lumbar spine, revealed interval change with significant improvement in the extruded disc fragment at L3-L4 level with residual/recurrent central disc protrusion, stable small central disc protrusion at L4-S1, and minimal dilation of the distal central canal of the cord which was stable as compared to previous exam.

22. On August 8, 2008, Dr. Cross administered a caudal epidural injection to attempt to alleviate the employee’s continued pain.  Dr. Cross referred the claimant to Davis Peterson, M.D., for evaluation.

23. On October 23, 2008, the employee was evaluated by Dr. Peterson, who noted the employee had a long, complex history starting in February 2006, when he “apparently bent over to get some type of power washer, and developed pain in the back that eventually went on to a fairly significant sciatica of the left lower extremity.”  Dr. Peterson also noted the February 2006 MRI showed a fairly large posterolateral herniated nucleus pulposus on the left at L4-L5, but because of issues with workers’ compensation coverage of the surgery planned by Dr. Witham, conservative management was tried.  Dr. Peterson reviewed the May 2008 MRI as well, remarking it still showed loss of height, dessication and retrolisthesis at L3-L4 and L4-S1, and also showed the extruded portion on the left at L4-L5 was almost totally reabsorbed.  Dr. Peterson concluded the employee had progressive degeneration and increasing discogenic pain at the lower two levels of his lumbar spine.  He opined the employee might consider disc replacement options despite his young age, because of the level of his disability and the fact he had failed all conservative measures.
  

24. On December 16, 2008, Dr. Peterson referred the employee to James Eule, M.D., for evaluation of surgical options.  

25. On February 3, 2009, Dr. Eule evaluated the employee and noted the employee told him he was fine until February 25, 2006, when he was at work and “lifted and twisted using a pressure washer and had to pull something and felt something go in his back.”  Dr. Eule reported the employee stated he has had significant back and leg symptoms since that time.  Dr. Eule reviewed the anterior-posterior, lateral, and flexion and extension lumbar films done on that day, noting there was retrolisthesis of L4 onto the transitional level, which might be reducing to neutral on forward flexion.  He also noted L4 did not appear to be clearly unstable, but the disc was very degenerative and a little bit hypermobile.  Dr. Eule also reviewed the lumbar spine MRI and remarked there was a sacralized L5 lumbar vertebra, the L4 transitional level was severely degenerative, and there was a little bit of retrolisthesis of L4 onto the transitional level, and that disc was severely degenerative, there was some generalized bulging, and maybe a little foraminal narrowing.  Dr. Eule also noted the L3-4 level had moderate to significant degenerative changes with broad based disc bulging, and the rest of his lumbar discs were fairly normal.  Dr. Eule diagnosed  lumbar degenerative disc disease with significant low back pain, L3-4 and L4 transitional, anatomic anomaly of a transitional lumbar vertebra of unknown significance, and L5 radiculopathy by EMG on the left.  Dr. Eule ordered a CT scan and recommended a fusion at L4 transitional level or a hybrid operation with disc replacement at L3-4.  Dr. Eule also noted the employee desired to return to work.

26. The February 6, 2009 CT scan showed mild retrolisthesis of L3 on L4 and L4 on L5 with probable mild to moderate canal stenosis at L3-L4, and progressive disc disease as compared to the May 7, 2008 MRI.
  Dr. Eule opined the nerve root compression was related to instability at the L5 level, as the CT scan did not reveal any obvious nerve root compression.  After reviewing the CT scan, Dr. Eule recommended a hybrid procedure lumbar disc replacement at L3-4 and interbody fusion at L4 transitional.  

27. On June 1, 2009, at the request of the employer, John Joosse, M.D., performed an EME.  He diagnosed the following: 1) L3-4 degenerative disc disease; 2) evidence of a prior 
L3-4 large left sided disc protrusion that has since resolved by resorption; 3) small central disc protrusions and degenerative changes at L3-4 and L4-5; 4) L5 transitional vertebra, fused to the sacrum; 5) incidental finding of mild hydromyelia; 6) EMG evidence of prior L5 radiculopathy on the left; and 7) symptomatic lumbar degenerative disc disease, but neurologically intact.  Dr. Joosse opined the employee’s employment did not cause any medical condition or worsen any existing condition, and did not cause any impairment.  He agreed with Dr. Schilperoort the employee’s L5 radiculopathy resulted in an impairment, but opined the radiculopathy was preexisting and not work related.  He maintained the employee was not a surgical candidate and recommended a complete pain management program, detoxification, and involvement in a fitness program, but these treatment recommendations were not related to the February 25, 2006 reported injury.

28. On June 26, 2009, the employer again controverted all benefits, this time relying on Dr. Joosse’s EME report.

PRINCIPLES OF LAW

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require.  The place or places shall be reasonably convenient for the employee. . . .   

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Under regulation, 8 AAC 45.090(b), the Board may order the employer to pay for examinations of the employee under AS 23.30.095(k) or AS 23.30.110(g).  The Board has long considered 
AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage,
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to the Board in AS 23.30.135(a) and 
AS 23.30.155(h), the Board has wide discretion under AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist the Board in its investigation and determination concerning medical issues in contested claims.  AS 23.30.155(h) mandates that the Board follow such procedures as will best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (“AWCAC”) in Bah v. Trident Seafoods Corp.,
 addressed the Board’s authority to order an SIME under AS 23.30.095(k) and 
AS 23.30.110(g).  With regard to AS 23.30.095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it confirmed, as follows:

[t]he statute clearly conditions the employee's right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated that before ordering an SIME, it is necessary for the Board to find that the medical dispute is significant or relevant to a pending claim or petition and that the SIME would assist the board in resolving the dispute.

The AWCAC outlined the Board's authority to order an SIME under AS 23.30.110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it.

Under either AS 23.30.095(k) or AS 23.30.110(g), the AWCAC noted that the purpose of ordering an SIME is to assist the Board, but is not intended to give employees an additional medical opinion at the expense of the employer when an employee disagrees with his or her own physicians’ opinions.
  

When deciding whether to order an SIME, the Board considers the following criteria:

1.   Is there a medical dispute between the employee’s physician and the EME physicians?

2.   Is the dispute significant? and

3.   Will an SIME physician’s opinion assist the Board in resolving the disputes?

ANALYSIS

In the instant matter, there are clearly disputes between the employee’s physicians and the EME physicians.  The employee has been advised repeatedly that he needs surgery to relieve his low back pain by three different treating physicians including Dr. Witham, who had him scheduled for surgery at least twice, and opined the employee’s low back pain and lumbar radiculopathy were caused by the February 25, 2006 work injury.  Dr. Peterson, who noted the extruded fragment was almost completely reabsorbed, recommended disc replacement despite the employee’s age.  Relying on the employee’s medical history, Dr. Peterson inferred the employee’s low back disability and radiculopathy were work related.  Dr. Eule, who recommended a hybrid disc replacement and fusion surgery, also accepted the employee’s low back disability and radiculopathy as work related based upon his medical history.  It is clear from the record the employee’s symptoms waxed and waned throughout 2007, which caused his doctors to be encouraged the employee might recover without surgery, but that optimism was abandoned completely by September 18, 2008, when Dr. Cross referred the employee to Dr. Peterson for surgical evaluation.  It can be inferred from Dr. Cross’s referral of the employee to Dr. Peterson that she no longer believed the employee would recover with conservative treatment.

On the other hand, EME physician Dr. Schilperoort opined the work injury was only a temporary aggravation of preexisting degenerative disc disease which resolved. EME physician Dr. Joosse concurred with Dr. Schilperoort’s findings and went further to say the previously present non-work related extruded disc fragment at L3-L4 was completely reabsorbed and no longer causing the employee’s pain.  In addition, both Dr. Schilperoort and Dr. Joosse agree the employee is not a surgical candidate.

The facts in this case clearly point to a dispute between the employee’s treating physicians, 
Drs. Witham, Cross, Peterson and Eule, and the EME doctors Schilperoort and Joosse regarding: 1) whether the employee’s current disability and need for treatment is related to the work injury; 2) what medical treatment is needed; 3) the degree of impairment, if any, related to that work injury; 4) whether the employee is medically stable; and 5) the employee’s functional capacity.  These disputes are significant as they affect every remaining issue in this case.  

To protect the rights of all parties, before making a final decision, the Board will give the parties an opportunity to address the issue of the SIME.  The parties shall have an opportunity to submit briefs addressing this issue and request a hearing if they so desire.  The deadline for submission of briefs and request for hearing is January 15, 2010.  If the parties agree to an SIME and wish to stipulate to an SIME physician specializing in orthopedic surgery, they may submit their stipulation by January 15, 2010.

CONCLUSIONS OF LAW

There are significant disputes between the employee’s treating physicians and the EME physicians concerning whether the work injury is the substantial cause of the employee’s current lumbar spine disability and need for medical treatment, what treatment is appropriate, medical stability, permanent partial impairment, and the employee’s functional capacity.

ORDERS
1. In order to preserve the parties’ due process, the Board will reopen the record to allow briefs to be submitted on the SIME issue.  If the parties desire to submit briefs concerning an SIME, they are directed to do so, pursuant to 8 AAC 45.114, to the designated chair by January 15, 2010, after which the Board will reconvene for further deliberations prior to ruling on the SIME issue or the merits of the case.

2. If the parties want to have a hearing on the issue of the SIME, they shall submit their request for hearing by January 15, 2010.

3. If the parties agree to an SIME and wish to stipulate to an SIME physician specializing in orthopedic surgery, they shall submit their stipulation by January 15, 2010.

4. We retain jurisdiction over the employee's claim.  

Dated at Anchorage, Alaska on December 30, 2009.
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EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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