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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	WILHELMENIA P. SIMPSON, 

                                             Employee, 

                                                Applicant,

                                              v. 

STATE OF ALASKA, 

DEPARTMENT OF HEALTH & SOCIAL

SERVICES,

                             Self-Insured Employer,


	)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200127613
AWCB Decision No.  09-0213
Filed with AWCB Anchorage, Alaska

on December   31, 2009


Wilhelmenia Simpson’s (Employee) claim for workers’ compensation benefits was heard on June 24, 2009, in Anchorage, Alaska.  Employee appeared at hearing, and was represented by non-attorney representatives Ray Johnson and Doris Ross.  Attorney Patricia Shake represented the State of Alaska, a self-insured employer (Employer).  Employee testified at hearing and through deposition.  Lee-Ann French and Travis Erickson gave deposition testimony.  The record closed on June 24, 2009, at the hearing’s conclusion.


ISSUES

Employee contends she worked in a hostile, discriminatory and racist environment, which caused depression and a stroke.  Consequently, she contends she is entitled to medical benefits and temporary total disability (TTD) benefits from October 24, 2001 and continuing.

Employer contends Employee’s claim of mental stress causing depression arose out of and in the course of a personnel investigation into Employee’s performance as a supervisor for the Alaska Division of Family and Youth Services (DFYS).   Further, Employer contends Employee’s claim of mental stress causing physical injury in the form of a stroke is unsupported by medical evidence linking the stroke to Employee’s employment.  Employer therefore contends Employee’s claims should be denied and dismissed.

1) Did Employee suffer a compensable mental physical / mental injury arising out of and in the course of her work for Employer? 

2) Did Employee suffer a compensable mental / mental injury arising out of and in the course of her work for Employer?

FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) From July 1989 to October 23, 2001, Employee was employed with Employer; her position on her last employment date was Supervising Social Worker (Social Worker IV) in the Permanency Planning Unit (Report of Occupational Injury or Illness, February 2, 2002).

2) On July 11, 2000, Employee reported to Psychiatrist Greg McCarthy, M.D., multiple losses and rejections, she suffered from depression for years, she was stressed at work and felt discriminated against because she stood up for her workers and therefore would not be promoted.  Dr. McCarthy diagnosed “major depressive disorder” (Chart Note, Dr. McCarthy, July 11, 2000).  

3) On October 3, 2000, Employee reported to Nell Loftin, M.D., continuing stress at work after a co-worker made threats upon Employee’s life.  Employee reported after the threats, the co-worker was out of the office for counseling, but had returned and they saw each other at work (Medical Report, October 3, 2000).

4) On March 8, 2001, because of unexplained dizziness, a magnetic resonance image (MRI) scan of Employee’s brain was taken, which showed minimal microvascular ischemic change of subcortical white matter but an otherwise normal brain MRI (MRI Brain, March 8, 2001).

5) In March and April 2001, Employee reported to Dr. Loftin problems with dizziness (records as dated).

6) On October 23, 2001, DFYS Director Theresa Tanoury notified Employee serious allegations Employee engaged in inappropriate behavior in the workplace were brought to the Director’s attention.  Employee was placed on leave with pay and the allegations were investigated (Letter to Wilhelmenia Simpson from Theresa Tanoury, October 23, 2001). 

7) The investigation revealed deficiencies in Employee’s supervision and unit leadership; Employee did not follow DFYS policies and procedures; and Employee exhibited poor communication with staff and collaterals (Personnel Investigation of Wilhelmenia Simpson, Findings of Fact, January 23, 2002).  

8) On January 25, 2002, Employee was presented with the investigation findings and advised unless she could show “mitigating circumstances,” she would be demoted to a Social Worker II.   (Summary of Evidence, Simpson v. State of Alaska, AWCB Decision No. 09-0064 (April 6, 2009)).  That same day, Employee reviewed her case work file records and the next day presented a note from her physician stating she was incapacitated by depression (id.).

9) On January 28, 2002, Employee presented at the emergency room with complaints of clumsiness and numbness reporting a two to three week history of stumbling and falling (Emergency Room Chart Note, January 28, 2002).  She was followed thereafter by Dr. Loftin who reported Employee’s January 28, 2002 neurological exam was normal, labs were normal and a computerized tomography (CT) of Employee’s head was normal.  Dr. Loftin indicated Employee’s depression had “deteriorated” and suspected her stumbling was an effect of the multiple medications employee was taking (Chart Note, Dr. Loftin, February 5, 2002). 

10) On February 18, 2002, a brain MRI showed small vessel ischemia in subcortical white matter (Brain MRI, February 18, 2002).

11) On February 22, 2002, Employee filed a Report of Occupational Injury or Illness (ROI).   She alleged “depression and anxiety” caused by working in a “hostile, discriminatory and racist environment” (Report of Occupational Injury or Illness, February 22, 2002).

12) On February 22, 2002, Employee’s supervisor completed the Supervisor’s Accident Investigation Report and stated Employee never disclosed to him she was suffering from mental anxiety (Employer’s Supervisor’s Accident Investigation Report, February 22, 2002).

13) On February 27, 2002, neurologist Marjorie Smith, M.D. evaluated Employee.  Among other things, Employee reported awakening with left-sided weakness and right-sided numbness associated with a headache which began on October 21, 2001; subsequent to being presented with the personnel investigation results she became severely depressed, with episodes of “propulsing” and running for no apparent reason.  Based on crossed sensory and motor complaints, Dr. Smith determined Employee had a very slight lacunar infarction.  Dr. Smith found Employee doing quite well and the brain MRI essentially unremarkable (Medical Report, Susitna Neurology, Dr. Smith, February 27, 2002).

14) On March 5, 2002, Employee’s psychiatrist Dr. McCarthy provided a statement to the Public Employees Retirement System (PERS) for purposes of determining if Employee had a disability rendering her permanently disabled.  Dr. McCarthy indicated there was no specific cause for Employee’s depression of at least seven years.  He determined Employee could not work and will never be able to return to her job with DFYS (Physician’s Statement, Dr. McCarthy, March 5, 2002).  On July 25, 2002, Dr. McCarthy reiterated this information (Physician’s Statement, Dr. McCarthy, July 25, 2002).

15) On March 6, 2002, Dr. McCarthy indicated Employee was incapacitated by depression, her depression was chronic, it commenced in 1995 and its probable duration was life-long, Employee was not able to do her current job, and treatment included medication and therapy (Certification of Health Care Provider, Dr. McCarthy, March 6, 2002). 

16) On April 1, 2002, Employer controverted all benefits, denying Employee's depression or glaucoma were caused by her employment and contended any employment-related stress was related to performance reviews and evaluations, and therefore not compensable under the 2002 definition of “injury” set forth in AS 23.30.395(17) (Controversion Notice, April 1, 2002). 

17) On May 15, 2002, Employee filed a Workers' Compensation Claim (WCC), alleging because of work conditions, she suffered from depression and a resulting stroke.  She also filed an Affidavit of Readiness for Hearing (ARH) the same day (WCC; ARH, May 15, 2002).
18) On June 13, 2002, Employer filed an Answer to Employee's claim, alleging Employee was under treatment for mental illness prior to the alleged injury date, denying Employee was subject to “unusual stress” in her employment compared with other supervising social workers in similar settings and therefore excluded from coverage under the Act.  Employer denied work stress caused Employee’s stroke.  Employee's stress resulted from a good faith investigation of her performance as a supervisor (Answer, June 13, 2002).

19) On August 14, 2002, Patricia Lipscomb, M.D., Ph.D., evaluated Employee at Employer’s request for an employer's medical evaluation (EME).  Employee acknowledged she had depression in the past, but believed she was not actively depressed before she lost her job in October 2001.  Humiliated by losing her job, Employee stopped engaging in social activities fearing she might run into someone she knew.  Because she lost her job, Employee experienced loss of self-esteem, felt like she lost everything and did not want people to know what happened to her (EME Report, Dr. Lipscomb, June 22, 2003).

20) Employee described cognitive problems, including losing her train of thought and her way during conversation; difficulty remembering the route in what used to be familiar locations; trouble keeping up with paperwork causing her to miss deadlines; misplacing important things, such as checks.  Additionally, Employee reported frequent panic attacks and difficulty leaving her home (id.).
21) Employee provided Dr. Lipscomb her childhood history.  Notably, Employee attended school in a time of strict racial segregation.  She felt her all-Black school did not have the same benefits as the “white” schools.  For example, Employee reported her school received old textbooks discarded by the “white” schools when those schools got new books; the all-Black schools she attended did not have a science lab or other things she felt were standard for a high school.  Further manifestations of segregation and racial discrimination Employee was subjected to in Georgia in the 1940s, 1950s and 1960s included a prohibition on Blacks eating in certain places and using some public facilities; from time to time she and her family could not go out because the Ku Klux Klan had night marches.  Employee described the teachings of her grandparents who raised her; they had to “know their place and make sure to avoid certain places where they knew they would not be welcome.”  Her grandparents’ teachings regarding race relations included not returning prejudice with hate and emphasizing safety, which meant going along with unfair policies (id.).

22) Before Employee was dismissed from her job, she perceived she was not selected to be in charge when managers superior to her were absent.  At some point, she noted she was no longer being asked to take charge and thought it occurred her last four or five years on the job (id.).

23) Upon dismissal from her position, Employee shared she was humiliated and felt she was being treated “like a criminal” and could not believe Employer could be so cruel (id.).

24) Employee perceived the treatment she received on the job, before and during dismissal, was “institutional racism” because, as she recalled, in the 14 years she worked for the State of Alaska, she was the only African-American supervisor for all but a year or two (id.).

25) Dr. Lipscomb diagnosed major depression; panic disorder with agoraphobia; cognitive disorder; not otherwise specified, probably secondary to an early-onset Alzheimer’s-like dementia or a series of small cerebral infarcts.  Dr. Lipscomb indicated somatoform disorder must be ruled out and although a personality disorder was not diagnosed, Dr. Lipscomb found Employee tended to “somatize” emotional distress, that is, she experiences psychological distress in the form of bodily discomfort, and needed authority figures’ approval more than most persons.  According to Dr. Lipscomb, Employee’s Global Assessment of Functioning score was 40 or less (id.).

26) Dr. Lipscomb opined Employee’s major depression and panic disorder are episodic or exposure-related permanent impairments.  Dr. Lipscomb noted Employee has a history of serious depression dating back several years, which could improve with aggressive treatment; however, in the future, recurrence of major depression can be expected.  According to Dr. Lipscomb, Employee's cognitive disorder is a permanent condition that will not resolve; however, if Employee's depression improves so will the cognitive issues (id.).

27) Dr. Lipscomb concluded Employee’s work was not the “predominant cause” of Employee's major depression, panic disorder or cognitive difficulties (id.).  

28) Dr. Lipscomb opined, even before the personnel investigation, Employee was under stress by trying to carry out her responsibilities when she was already beginning to have cognitive issues.  According to Dr. Lipscomb, this alone was a reasonable indication for psychiatric treatment.  Then, when the investigation ensued, Employee felt humiliated and overwhelmed by the need to defend her reputation, which due to cognitive issues she was unable to accomplish, thus creating the need for after treatment (id.).

29) For Employee’s severe depression, Dr. Lipscomb recommended intensive psychotherapy, once a week for several months, and additional antidepressant medications.  Dr. Lipscomb opined Employee was not medically stable from a psychiatric standpoint (id.).

30) On September 23, 2002, Piyale Comert, Ph.D., evaluated Employee at Employer’s request for an EME.  Dr. Comert found Employee cognitively impaired and opined it was caused by a physical illness, such as a stroke or series of strokes; Employee had a familial history of strokes; suffered from depression which adversely affected her cognition; and Employee’s cognitive problems were caused by the early stages of a dementing process, due to a series of mini strokes or other causes.  Dr. Comert indicated the dementing process possibly contributed to Employee’s performance issues while working for Employer (EME Report, Dr. Comert, September 23, 2002).

31) On September 25, 2002 and March 24, 2003, at Employer's request, Employee was evaluated by neurologist Jacquelyn A. Weiss, M.D., Ph.D., and orthopedic surgeon 
James Champoux, M.D., for another EME.  Dr. Weiss indicated Employee's cranial MRI studies done March 8, 2001 and February 18, 2002, showed she had “small vessel ischemic disease,” which is not caused by job stress.  If, however, Employee had dementia, Dr. Weiss opined it would not be related to Employee’s employment.  Therefore, Dr. Weiss concluded Employee did not suffer from a neurological condition related to her employment (EME Report, Drs. Weiss and Champoux, September 25, 2002 and March 24, 2003). 
32) On August 7, 2007, based on Drs. Lipscomb, Weiss and Champoux’s EME reports, Employer again controverted all benefits (Controversion Notice, August 7, 2007).
33) Employee and her co-workers experienced similar work-related stress (Deposition of Wilhelmenia Simpson, July 17, 2002 at 41).
34) One of the biggest problems Employee, as a supervisor, and her employees encountered was keeping up with the work because of the number of case assignments (id. at 47).
35) Employee opined she was excellent at her job because she took care of and protected her staff members; she treated them the way she wanted to be treated to maximize their productivity.  Employee testified social workers get bad press, so they did not need to come to work and be harassed.  She believes social workers “burnout” because of the nature of the work (id. at 50).  
36) Employee got along with her supervisor, Ed Sheridan, and did not recall ever filing a complaint or grievance against him.  She filed an evaluation grievance against a former supervisor, Myra Casey.  Ms. Casey, according to Employee’s testimony, was very good at embarrassing and belittling her; despite their conversations regarding being under the same work stresses (id. at 53-55).  
37) Upon the investigation’s initiation, Employee could not believe she had been targeted “when everybody in the office is basically in the same type of shoe” (id. at 60).  Prior to receiving Ms. Tanoury’s letter from her supervisor in October, Employee claimed she had no idea there were problems because she had never received anything from her supervisor (id. at 66-67).
38) Employee had her first panic attack on her way home from work after receiving notice of the investigation (id. at 81).  Employee felt Employer treated her like a criminal in a job she held for 14 years.  “At that point . . . I let them control me, I let them take my power away.  And the thing was to regain it” (id. at 82).
39) Employee resigned her position when Employer notified her she was needed back at work.  “So I said I'm not that stupid.  I'm not going back down there, you know.  I would have no day of peace, none” (id. at 61).
40) In comparison to other units and their supervisors, Employee verified there was nothing different about the work her unit did, there was nothing different “going on,” and nothing different about her work as the unit supervisor.  Other than Employee’s difference of opinion with Ms. Casey regarding how things should be run, Employee had sharp policy differences with no one else.   Employee confirmed there were other supervisors who also had problems with Myra; because she was a “micro- manager” (id. at 92-93).
41) The stress that “broke the camel's back” leading to Employee’s workers’ compensation claim was the investigation; however, she been stressing over her job for a long time.  She felt like DFYS was a sacrificial lamb when the adoption unit was taken from the division because, during that time, DFYS’ practices were written about in the newspaper alleging investigations were not being conducted and “cases were falling through the cracks” (id. at 103).
42) Employee did not believe the stress created by Ms. Casey’s supervision caused her stroke, nor did Employee feel Ms. Casey was responsible for her mental problems (id. at 116).
43) It was very hard for Employee to be in a position where she felt she had no support.  She was under the impression she had to take care of herself and all staff on her unit, which was “very scary.”  Employee felt she could not trust anyone above her.  However, when she requested a new supervisor, she was placed under Ed Sheridan’s supervision (id. at 117).
44) Travis Erickson was Staff Manager for DFYS for two years.  In that position, he supervised the supervisory and administrative reviewer positions; and provided oversight of work, including supervision of several units.  He was then promoted to Children’s Services Manager for the Anchorage office in 2002, responsible for all functions of the office including taking reports from the community.  He worked with Employee for a few years before she left DFYS; however, he did not supervise her directly (Deposition of Travis Erickson, February 26, 2009 at 7-9).

45) Mr. Erickson described Employee’s reputation on a personal basis as “fairly positive and jovial”; on a professional basis it was “poor.”  He testified Employee was recognized for a unit providing poor case work; not following up on important activities; lingering cases; and, at times, failure to get along with peers (id. at 11).  

46) When walking by Employee’s office, Mr. Erickson observed her reading the paper.  In supervisory meetings, she was often very argumentative and avoided new cases being sent to her unit (id. at 13).  

47) Mr. Erickson received complaints regarding Employee’s performance as a supervisor on a regular basis (id. at 14).  

48) Mr. Erickson was aware of racial issues in Employee’s unit.  He heard Employee’s subordinates discuss their perception Employee had a preference for African-American employees and permitted Patricia Diggins, an African-American subordinate, to change placement of a child because the placement the child was in was not “black enough” 
(id. at 17).  

49) Gary Donnelly, a manager at the ARC of Anchorage, contacted Mr. Erickson to notify DFYS the ARC would not accept a child for services if Patricia Diggins was the case worker because the ARC had so many bad experiences with Ms. Diggins, including lack of follow-through.  Mr. Erickson found it completely unacceptable children with disabilities were not getting the services they needed because a DFYS worker was not providing proper case work services (id. at 23-24).  

50) Based upon the reports Mr. Erickson received from DFYS staff members and complaints from the community, he drafted a memorandum summarizing the concerns regarding Employee’s performance as a supervisor.  It was based upon Mr. Erickson’s memorandum the personnel investigation into Employee’s performance was initiated (id. at 25-26).  

51) According to Mr. Erickson, Employee never complained to him of a hostile and racist work environment.  Mr. Erickson did not believe the work environment during the late 1990s, early 2000s, was hostile or racist (id. at 27).  

52) In comparison to the other supervisors at DFYS, Mr. Erickson indicated Employee did not have extraordinary or unusual pressures or tensions.  She was one of several Permanency Planning supervisors and they all had the same core responsibilities.  In fact, Mr. Erickson recalled Employee’s unit was sometimes taken off the case assignment rotation simply because Employee very vigorously argued against new cases assignments for her unit.  She did not have less staff than any other unit; her unit did not have less funding; and she did not work in a racist environment (id. at 28).  

53) As a manager, Mr. Erickson testified DFYS was trying very hard to make case assignments to each unit equal.  He recalled supervisors other than Employee expressing their units did not want further case assignments and DFYS needed to do something about the problem.  He recalled one other supervisor besides Employee “slamming” cases on the desk.  It was Mr. Erickson’s belief case distribution should be an objective process and not based upon emotion or argument; and cases should be closed in a timely manner.  He reported members of Employee’s unit had a reputation for keeping cases open for very long time periods to pad their caseload and make it appear there were more cases then they really had (id. at 32).  

54) According to Mr. Erickson, Employee’s unit’s reputation for documentation and filing was worse than other units.  He emphasized Employee and her subordinates had a lack of follow-through for which he frequently received complaints (id. at 38, 41).

55) When DFYS implemented a new supervisory tool, Staff Managers were sampling cases throughout the state, including Employee’s and other supervisors’ cases.  Employee’s unit’s cases were brought to Mr. Erickson’s attention as being in the worst shape 
(id. at 49).

56) Lee-Ann French, Social Worker IV with the Office of Children Services,
 has been in her position since her promotion at the end of August 2001; she supervises nine people: seven Permanency Planning case workers, an administrative clerk, and a social services associate (SSA).  She provides weekly supervision to her staff with cases, monthly supervisory sessions with her administrative clerk and her SSA, weekly unit meetings, attends court with her workers, goes on home visits, reviews case plans, court reports and does evaluations (Deposition of Lee-Ann French, February 27, 2009 at 5-6).

57) Ms. French started her career with DFYS in 1994 as a student intern.  When she completed her student internship, she was hired in nonpermanent positions between 1994 and 1998 and in September of 1998; she was hired in a permanent position as a social worker in Employee’s Permanency Planning unit.  The unit's goal was to place children to whom harm had occurred and who were in custody, by reunification with their family or otherwise provide permanency for the children through adoption, guardianship or some other plan (id. at 7-8).

58) Employee did not hold Ms. French accountable; she sensed this was because Employee wanted everyone to like her and Employee assumed all unit members were doing their jobs (id. at 9-10, 17).

59) Initially, Ms. French’s relationship with Employee was very good; however, when 
Ms. French left Employee’s unit, Employee became very angry and told Ms. French to pack her stuff and get off the unit (id. at 10-11).

60) According to Ms. French she did not receive supervision from Employee.  Employee did not hold weekly supervision meetings to review cases, did not provide direction or monitor Ms. French’s cases to make sure federal timelines were being met, did not review case plans, did not address concerns and complaints of staff or the community, did not discuss changed policies or procedures, did not provide notice of training or provide training, and did not draft supervisory memos (id. at 14-17).

61) Ms. French’s office was right next to Employee’s and Ms. French could hear Employee’s conversations because she did all her calls on speakerphone.  Often, at the complaint came in, whether it was a parent or foster parent regarding a staff member, Employee would sometimes act as if she could not hear the caller, and would tell them, “you're fading and then hang up on that person” (id. at 18.)  

62) Ms. French sought direction from the Assistant Attorney Generals and guardian ad litems because she felt she got clearer direction from them.  Employee did not attend administrative case reviews with Ms. French; despite the requirement supervisors attend administrative case reviews with their staff (id. at 18-20).

63) Ms. French sensed some workers got easier cases or were not assigned cases for extended periods of time, compared to other workers.  Personally, Ms. French had a very challenging case and asked on numerous occasions for the case to be reassigned; Employee finally agreed to reassign the case, however, Ms. French was required take two of the other person’s cases in exchange.  The other worker gave the children back to the mother three months later without doing any home visits and closed the case.  Ms. French found this frustrating (id. at 22).

64) During three years Employee supervised her, Ms. French never expressed her concerns regarding Employee because she wanted to advance to her career with OCS; she feared management was not open to hearing about it and was concerned she would be retaliated against.  Additionally, she found Employee very assertive and aggressive with people.  She believed this would manifest itself as retaliation and would prevent her from advancing (id. at 22-23).

65) Ms. French never heard negative complaints regarding Employee from either management or other supervisor.  Colleagues from other units commented Ms. French was lucky because she could get away with anything (id. at 23-24).

66) Employee made it clear to Ms. French and her colleagues there were people in management Employee did not like, take seriously or perceived as a threat.  Ms. French frequently heard Employee make reference to her supervisors in a derogatory fashion 
(id. at 25).

67) Ms. French did not raise her concerns to management after she left the unit.  In October 2001, Ms. French notified Travis Erickson she felt for too long there was not enough accountability or supervision in the unit and was concerned it could directly impact children’s safety.  Ms. French selected Mr. Erickson because he was her supervisor, she trusted he would listen, take her concerns seriously, and follow-through.  She did not have the same confidence in other management members (id. at 26-27).

68) Ms. French received complaints from Assistant Attorney Generals and guardian ad litems regarding coworkers on her unit.  She would direct them to Employee; the complainant would express, “well, that's not going to go anywhere I'm not going to bother.  Because they felt that she wouldn't be responsive” (id. at 30).

69) Ms. French shared with Mr. Erickson other concerns regarding favoritism in addition to disparate case assignments.  One worker would come in an hour late and bring Employee breakfast and the same worker would tell Employee, “oh, I’m going to go watch a movie for lunch” for “self care” and Employee would tell her to have fun even though it was outside the one-hour lunch break.  That same worker would announce to Employee she was doing a home visit to her own home.  Ms. French emphasized there was no accountability (id. at 31-32).

70) Employee never complained to Ms. French she was terminated because of her race or was in a hostile work environment because she was African-American.  In Ms. French’s opinion, Employee was never subjected to a hostile or racist work environment because of her race (id. at 32-33).  

71) Ms. French described the pressures and tensions Employee was subjected to as follows, “it was kind of like whoever, you know -- back then it was whoever could yell louder kind of got their own way.  And Ms. Simpson has always been a very, like, assertive person so it was pretty much she had that reputation of, you know, kind of getting away with things. . . .  I was friends with another peer and another unit and they would talk about, you know, how they had felt that our unit was the better unit beyond because we didn't have a lot of turnover and, you know, that we were protected more and that they felt they had more work do” (id. at 33-34).  

72) While Employee was Ms. French’s supervisor, the unit was fully staffed and had the same funds and resources as all other units (id. at 34).

73) Employee did not perform the supervisory functions Ms. French expected of supervisor in the Permanency Planning Unit.  It was Ms. French’s perception things were not being done consistently on Employee's unit when compared to other units in which there was accountability (id. at 38).

74) Ms. French found Employee friendly, sociable and fun to be around; however, her concern was Employee’s supervisory style and her unit’s lack of accountability (id. at 49).
75) An open case on Employee’s unit involved the death of a baby.  At the time of the child’s death, Ms. French was concerned because the case was assigned to her coworker with a “very poor reputation” in the division, with other agencies and service providers, Assistant Attorney Generals and guardian ad litems.  Ms. French insisted this co-worker was not held accountable, recalling a time when the co-worker was not assigned cases because she was “burnt out”; however, while Ms. French covered her co-worker’s work, the co-worker played solitaire in the office (id. at 63).
76) New unit employees frequently sought out Ms. French for information and direction on cases Employee, as the unit supervisor, should have provided (id. at 58).
PRINCIPLES OF LAW

Sec. 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

. . .

(c) The presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work-related stress.

Two aspects of the presumption of compensability statute apply to this claim.  First, in respect to a physical injury causing mental symptoms or conditions:  “The text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable (id.).  Once an employee establishes a claim of disability, the employee retains the presumption of continuing disability, unless and until the employer introduces substantial evidence to the contrary (id. at 1280).  The presumption applies to claims for medical benefits as these come within the meaning of “compensation” in the Act.  Moretz.v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991).  Additionally, “The presumption of compensability in AS 23.30.120(a) applies when an employer controverts continuing entitlement to temporary benefits.  To overcome this presumption, the employer must introduce ‘substantial evidence’ to the contrary.”  Bauder v. Alaska Airlines, Inc., 52 P.3d 166, 176-177 (Alaska 2002).
The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability or need for medical care and her employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).  “Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction Co., 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].”  Cheeks, 742 P.2d at 244.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).
Once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  There are two possible ways for an employer to overcome the presumption: 

(1) Produce substantial evidence providing an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 

(2)  Directly eliminate any reasonable possibility the employment was a factor in the disability.  

Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Electric Association, 860 P. 2d 1184, 1189 (Alaska 1993).  The employer’s evidence is viewed in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, credibility questions and the weight to give the employer’s evidence is deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the employee’s injury entitles him to compensation benefits.  Norcon, 
880 P.2d at 1054.  

If an employer produces substantial evidence the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381 (citing Miller, 577 P 2d. at 1046).  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Consistent with AS 23.30.120(a) and cases construing its language, an injured employee may raise the presumption a claim for continuing treatment or care comes within the provisions of 
AS 23.30.095(a), and in the absence of substantial evidence to the contrary this presumption will satisfy the employee’s burden of proof as to whether continued treatment or care is medically indicated.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

Board decisions must be supported by “substantial evidence,” i.e., “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).  The same standard is used in determining whether an employer has rebutted the §120 presumption (id. at 1046).  Where a physician had no opportunity to examine an employee “in any depth,” and where his conclusions were contrary to those of numerous treating physicians, his “knowledge of the case is so slight” as to make his report “worthless” and a “reasonable mind would not accept” his conclusions.  The judiciary may not reweigh evidence before the board, (Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)).  But it also will not abdicate its reviewing function and affirm a Board decision that has only “extremely slight” supporting evidence.  Black v. Universal Services, 627 P.2d 1073 (Alaska 1981).  A “clear and unambiguous” EME report would overcome the §120 presumption, but if it disagrees with opinions of numerous treating physicians a reasonable mind would not accept its conclusions and it would not form a substantial basis to ultimately deny a claim (id. at 1076).  The Court has limited Black’s holding by refusing to reverse a decision “where the reviewing physician’s statement did not stand alone and was consistent with other evidence presented.”  Safeway, Inc. v. Mackey,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1998208029&ReferencePosition=29"  965 P.2d 22, 29 (Alaska 1998).

Second, in respect to a claim work-related stress caused a “mental injury,” a different standard applies because the presumption of compensability in §120(a) expressly does not apply to a claim alleging a mental health injury resulting from work-related stress. This standard is set forth in AS 23.30.395(17), infra.

Sec. 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

Sec. 23.30.395. Definitions.  In this chapter 

. . .

(17) ‘injury’ means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury; ‘injury’ includes . . . an injury caused by the wilful act of a third person directed against an employee because of the employment; ‘injury’ does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer.

As noted supra, the statutory presumption of compensability for a physical injury claim does not apply to a claim of mental injury caused by work-related stress.  In Williams v. State of Alaska, 939 P.2d 1065, 1071-72 (Alaska 1997), the Alaska Supreme Court held:


To prevail, [Employee] had to establish by a preponderance of the evidence, without benefit of the presumption of compensability, that: (1) ‘the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment’; and (2) the work stress, as measured by actual events, ‘was the predominant cause of the mental injury. . . . [E]ach element of the test for mental injury arising from work-related stress is mandatory. . . .’ (emphasis in original).

Because the statutory presumption of compensability does not apply to Employee's mental injury claim, she must prove the required elements for this part of her claim by a preponderance of the evidence.  “Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true.”  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Pursuant to AS 23.30.395(17), the amount of work stress must be “measured by actual events” and the work stress cannot be caused by good faith personnel actions such as work evaluations or terminations.  Williams v. State of Alaska, Department of Revenue, 938 P.2d 1065 (Alaska 1997).
The definition of “injury” does not include mental injury caused by mental stress unless it is established the work stress was extraordinary and unusual and the work stress was the predominant cause of the mental injury, but this definition does not prohibit consideration of a claimant's perception of events.  Kelly v. State of Alaska, Department of Corrections, 218 P.3d 291 (Alaska 2009).  However, a worker's perception she feels stress is, by itself, inadequate to establish “extraordinary and unusual” stress, as required to establish mental injury under the Act.

Work-related mental injuries are divided into three categories: mental stimulus that causes a physical injury, or “mental-physical” cases; physical injury that causes a mental disorder, or “physical-mental” cases; and mental stimulus that causes a mental disorder, or “mental-mental” cases.  3 Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation Law W §56.01 (2008).  According to Professor Larson’s treatise, “[m]oving from the broadest to the narrowest coverage,” states can be divided into four categories in their treatment of mental-mental claims: (1) claims for gradual work-related stress are allowed, and the stress only need be a causative factor in the mental condition; (2) compensation for gradual mental stress is permitted, but only if the stress is unusual or extraordinary; (3) compensation is allowed only when there is a sudden shock or stimulus; and (4) no compensation is given for any mental-mental claim. 3 Larson & Larson, supra, note 13, § 56.06[2] (footnote omitted).  Alaska is in the second group, permitting mental-mental claims for gradual stress as long as the stress is “extraordinary and unusual.”  

The legislature amended the Act in 1988 to limit workers’ compensation claims for mental injuries caused by work-related stress to overrule the Supreme Court’s decisions in Fox v. Alascom, Inc., 718 P.2d 977 (Alaska 1986) and Wade v. Anchorage School District, 741 P.2d 634 (Alaska 1987).

ANALYSIS

1) Did Employee suffer a compensable mental / physical injury arising out of and in the course of her work for Employer? 

Employee claims two types of mental stress claims arising out of hope and in the course of her employment with Employer.  The first is a mental stress claim for a physical injury caused by work related mental stress; specifically, the minor stroke.  The presumption of compensability applies to mental stress / physical claims.  To raise the presumption, Employee’s testimony is not enough to establish the preliminary link between her work for the employer and her stroke.  Employee claims she suffered a stroke because of mental stress from work.  Employee’s testimony is not enough to raise the presumption considering the highly technical medical considerations necessary to link the stroke to mental stress Employee experienced on the job.  Neither Employee’s medical providers, including Drs. Loftin, Smith and McCarthy, nor the Employer’s experts establish the causal link between mental stress on the job and Employee’s stroke.  

However, even had Employee raised the presumption with her testimony, at the second stage of the presumption analysis, Employer has overcome the presumption of compensability.  Dr. Lipscomb diagnosed Employee with a cognitive disorder and considers it a mental illness.  According to Dr. Lipscomb, Employee began to develop some cognitive difficulties while she was still working; theses difficulties are the result of a physical disorder, either dementia or a series of small cerebral infarcts, and work is not a substantial factor in causing the dementia, cerebral infarcts, or the cognitive disorder.  In reviewing Employee’s brain MRIs, Dr. Comert found subcortical small vessel disease and evidence of a lacunar infarction.  She believed Employee was having mini-strokes or in the early stages of a dementing process.  Dr. Weiss concluded, if Employee’s had a stroke, it was caused by small vessel ischemic disease, which is not caused by work-related stress.  She opined the more likely cause of Employee’s cognitive deficits was dementia.  When viewed in isolation, Drs. Lipscomb, Weiss and Comert’s opinions are substantial evidence Employee’s stroke, and any dementia or cognitive deficits are not work related.

Once Employer produces substantial evidence to rebut the presumption, at the third stage of the analysis, the presumption of compensability drops out, and Employee must prove all elements of her claim by a preponderance of the evidence.  Therefore, Employee has the burden of proving her mental / physical claim by a preponderance of the evidence, and to do so, she must induce a belief in the minds of the fact finders the asserted facts are probably true. Employee cannot meet this burden.

In the instant matter, the overwhelming weight of medical evidence supports a finding Employee's stroke and any cognitive disorders are not related to her work injury.  Not one opinion exists in the record attributing Employee’s stroke or any cognitive impairment to her work injury.  Employee’s treating physician, Dr. Loftin, attributes Employee’s dizziness, unsteadiness, weakness, numbness and headaches to side effects of the medication regimen prescribed for Employee.  Based on crossed sensory and motor complaints, Dr. Smith determined in 2002, Employee had a very slight lacunar infarction, found Employee was doing quite well, and the brain MRI was unremarkable.  Medical support for employee's claim simply does not exist in the record.  Employee is not able to prove by a preponderance of the evidence her employment with Employer was a substantial factor in causing a stroke or any cognitive difficulties. To the contrary, all evidence in this case contradicts Employee’s arguments her mental / physical claim is compensable.

2) Did Employee suffer a compensable mental / mental injury arising out of and in the course of her work for Employer?

Employee’s second mental injury claim is for depression, a mental injury Employee contends was caused by work-related mental stress.  Unlike Employee’s mental / physical claim, the presumption of compensability does not apply to her mental / mental claim. Pursuant to AS 23.30.395(17), Employee must prove by a preponderance of the evidence: (1) work-related stress resulted from extraordinary and unusual pressures and tensions in comparison to other persons in a comparable work environment and (2) work-related stress was the predominant cause of her depression.  The amount of work stress must be measured by actual events and cannot be caused by good faith personnel actions such as work evaluations or job termination.  

The job-related stress at DFYS did not appear to trouble Employee.  Employee and Ms. French both testified Employee was easy going, jovial and fun-loving.  Her unit was not subject to less funding, fewer employees or more difficult assignments than other comparable units.  In fact, Employee’s unit was envied because they received fewer cases and were not held accountable for their work.

Both Fox and Wade also involved stress claims in which the employees’ stress was attributed to events in the workplace others disputed.  In Fox, the employee felt stressed from “not being told what was expected of her and from being treated unequally” (718 P.2d at 979).  She also “attributed her problems solely to her job” even though she experienced other stressful events in her personal life during the same period of time (id.).  Her employer disputed Ms. Fox's specific contentions her supervisors talked about her behind her back and failed to tell her what was expected of her (id.).  

Likewise, in Wade, the employee who was diagnosed with “an underlying paranoid personality disorder” complained about incidents of harassment and discrimination, which were denied by others or “appear[ed] simply harmless” (741 P.2d at 636, 639).  The Supreme Court agreed substantial evidence supported the board's finding the employee's illness “resulted in his misperceiving the reality of various events at school” but held the employer had not produced substantial evidence to rebut the presumption of compensability (id. at 639-640).

These cases and Fox in particular, are similar to Employee’s.  However, after the Supreme Court rendered its decisions in these cases, the legislature enacted provisions in the Act removing the presumption of compensability in mental / mental cases and requiring the stress to be “extraordinary and unusual” when compared to that of similar workers.  

In Kelly, the Supreme Court considered whether the legislature intended to prohibit consideration of an employee’s perception of events and what the legislature meant by “extraordinary and unusual” stress.  The Court held former AS 23.30.395(17) does not prohibit consideration of an employee’s perception of events simply because the subsection required work-related stress to “be measured by actual events.”  However, an employee’s perception she feels stress is not adequate to establish “extraordinary and unusual,” and an inquiry must be made into whether the claimed mental injury is the result of “actual, not merely perceived or imagined, employment events” (218 P.3d at 300; citations omitted).  
Employee does not have the benefit of the presumption of compensability and, therefore, must by a preponderance of the evidence first prove her work stress was “extraordinary and unusual” when compared to pressures and tensions other similarly situated supervisors experienced.  Employee specifically testified she and her co-workers, including other supervisors, experienced similar work-related stress.  All three witnesses testified they had heavy case loads, which was a consistent and never ending concern.  Employee’s unit’s biggest problem was keeping up with the work because of the large volume of case assignments.  This was acknowledged as an issue for the entire division.  However, Ms. French and Mr. Erickson convincingly and credibly testified based upon Employee’s ability to assert herself at case division meetings, her unit was known to have fewer cases than the others.  Employee confirmed she commiserated with Ms. Casey, when both were under the same work stresses.  In considering the biggest source of stress for Employee as a supervisor, when compared with others similarly situated, the evidence does not disclose Employee was subjected to extraordinary or unusual pressures or tensions.  In fact, the weight of the evidence proves her unit had less work load (Employee's biggest cause of stress) and, therefore, less pressure than experienced by supervisors and employees in comparable units of DFYS doing identical work.  Neither party adduced any other evidence comparing other workplaces as being comparable to Employee’s workplace.

Proving each element of the test for mental injury arising from work-related stress is mandatory.  Employee is unable to prove the first element by a preponderance of the evidence.  However, if she had, the next element she must establish is the work stress, measured by actual events, was the predominant cause of her depression.  Employee is unable to establish this element by a preponderance of the evidence.  Employee was diagnosed with major depression for at least seven years prior to terminating her position with DFYS.  Dr. McCarthy indicated there was no specific cause for Employee’s depression but acknowledged as early as 2000, multiple losses and rejections could be a factor.  It is clear, Employee’s major depression dates back years and more severe episodes are in response to numerous life stressors and losses, including the loss through death of several relatives, the loss of a marriage through divorce, and the loss of a romantic relationship on account of infidelity.  

Furthermore, the record contains no medical evidence to support a work-related mental / mental injury.  Employee’s treating psychiatrist Dr. McCarthy did not opine Employee's work or any work stress with Employer was the predominant cause of any mental injury or illness. Additionally, Employer’s psychiatric EME, Dr. Lipscomb, opined Employee’s employment with Employer was not the predominant cause of her major depression.  In Employee’s mind, the commencement of an investigation into her unit’s supervision was another major loss and, according to her own testimony, it was the “straw that broke the camel’s back.”  This loss, no doubt, sparked another episode of major depression.  However, the law expressly states a mental injury cannot be found to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, demotion, termination, or similar action, taken in good faith by the employer.  The Employer took prompt action to investigate reports accountability and oversight were lacking in Employee’s unit.  Based upon Ms. French’s and Mr. Erickson’s testimony, both extremely credible witnesses, Employer’s actions were taken in good faith.  The overwhelming evidence establishes any work-related stress suffered by Employee was the result of Employer’s good faith personnel investigation and not her work environment.
CONCLUSIONS OF LAW

1) Employee did not suffer a compensable mental / physical injury arising out of and in the course of her work for Employer. 

2) Employee did not suffer a compensable mental / mental injury arising out of and in the course of her work for Employer.

ORDER

Employee’s claim for benefits is denied.

Dated at Anchorage, Alaska on December  31, 2009.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� Office of Children Services (OCS) was formerly known as the Division of Family and Youth Services (DFYS).


� Former AS 23.30.395(17).  In 2005 the legislature removed the provisions related to mental stress from the definition of “injury.”  Ch. 10, § 66, FSSLA 2005.  Similar limitations on stress-related claims were placed in a different statutory section.  Ch. 10, § 9, FSSLA 2005 (codified at � HYPERLINK "https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.11&fn=_top&sv=Split&docname=AKSTS23.30.010&tc=-1&pbc=482E2E97&ordoc=2020121652&findtype=L&db=1000003&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw" \t "_top" �AS 23.30.010�(b)).
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