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ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CHARLES G. WEST, 

                                                  Claimant, 

                                                     Applicant,

Alaska open imaging Center, 

                                                  Claimant,
                                                   v. 

MIDWAY AUTO PARK SALES & 

RENTALS (uninsured),

                                                  Employer,

                                                      Defendant,

STATE OF ALASKA, WORKERS’ COMPENSATION BENEFITS 

GUARANTY FUND, 

                                                   Respondent.      )                                                                                                                                                               

	)

)

)

)

)
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)
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	FINAL DECISION AND ORDER

AWCB Case No.  200817952
AWCB Decision No.  10-0006
Filed with AWCB Anchorage, Alaska

on January 15, 2010


Charles West’s (Employee) July 2, 2009 Workers’ Compensation Claim (Claim) requesting a supplementary order declaring an amount in default against the employer, an additional award of attorney’s fees, costs, penalties, and interest (including penalty and interest on Alaska Open Imaging Center’s (AOIC) bill and on bills incurred by other providers), and request for an order directing the Workers’ Compensation Guaranty Fund (Fund) to pay benefits ordered in the May 21, 2009 Decision and Order (D & O) was heard on September 23, 2009, in Anchorage, Alaska.  Attorney Robert Rehbock represented Employee.  Attorney William Erwin represented uninsured employer Midway Auto Park Sales & Rentals (Employer).  Kim Barnett, AOIC employee, represented claimant AOIC.  Assistant Attorney General Toby Steinberger represented the Fund.  As this was a procedural day hearing, there were no witnesses.  

The record was left open until October 9, 2009 to receive the Fund’s position on allegedly “undisputed facts” set forth in Employee’s hearing brief and to give Employee an opportunity to address the Fund’s argument concerning “dedicated funds,” and references to the Second Injury Fund as precedent, which Employee argued came as a surprise to him at hearing.  Employee’s Further Hearing Brief addressing these issues was received on October 6, 2009; the Fund’s Answer to Facts Alleged in Charles West’s Pre-Hearing Brief was received on October 8, 2009, and the record consequently closed on October 8, 2009.

ISSUES

Employee contends he was entitled to payment of benefits payable without an award, from the Fund, as soon as those benefits became “due.”  He contends attorney’s fees, costs, interest and penalties are all “compensation” and “benefits” awarded to Employee in “claims” which are all recoverable from the Fund, because they are all part of the benefits “package” payable to an injured worker under the Act.  He contends recovery of these benefits from the Fund as they accrue will further the overall intent of the Act to compensate injured workers promptly for their losses.  Employee contends the Fund is inappropriately adding “extra hoops” to the statute for Employee to jump through to obtain his money.  Employee contends the Act provides an exclusive remedy for an injured worker; even though Employee could have sued this uninsured employer, he chose to pursue workers’ compensation, which is intended to ensure a summary, speedy remedy.  Employee contends nothing in the Act requires either a Board order awarding him benefits, or a Board default order, before the Fund has to pay him benefits “due.”
Furthermore, Employee contends he filed a claim against Employer and the Fund within the same time and in the same manner, the parties and issues were all joined, Employer did not timely answer and never controverted Employee’s claim, the Fund never controverted, its answer does not raise any legitimate defenses in fact or law, and consequently, Employee was entitled to immediate payment of benefits without a Board order, and established a “duly authorized claim,” but payment was not forthcoming.  Employee contended only a valid, timely controversion could stop benefits from being “due” from the Fund from the injury date forward, based in part upon the raised but un-rebutted presumption of compensability.  

Employee contends the Fund admitted there were “appropriated” monies in the Fund more than sufficient to cover Employee’s benefits, which totaled less than $100,000, as well as un-lapsed funds remaining from prior years’ appropriations. Therefore, he contends the legislative appropriation issue was immaterial.  Furthermore, Employee argues since the law requires the Fund to pay claims in the order claims were originally filed, using the Fund’s logic any Board-awarded benefits in any uninsured employer claims by injured workers could prevent payment of later-filed claims indefinitely regardless of whether or not any or all claimant’s obtained a default order.  This, contends Employee, would thwart the Fund’s purpose for existence.  Therefore, Employee asserts he should be entitled to reimbursement for all awarded benefits from the Fund.  

Lastly, Employee contends Employer has been and is in “default” in payment of compensation due both “without an award” and under a compensation award dated May 21, 2009, because it never paid.  Consequently, he contends he is entitled to a supplementary order declaring the amount of Employer’s default.  Because no awarded benefits were timely paid, Employee also contends he is entitled to an additional penalty of all benefits previously awarded, interest, attorney fees and costs from Employer for obtaining a supplementary order of default.  Lastly, Employee contends there is no ambiguity in the applicable statutes.

By contrast, the Fund contends it has no obligation to pay Employee’s benefits unless and until the board awards benefits, subsequently finds Employer in default of the May 21, 2009 D & O, and the legislature appropriates money from the Fund with which to pay Employee’s claim.  The Fund further contends it is not required to pay Employee’s Board-awarded attorney’s fees, interest and penalties because these are not “benefits” and interest and Employee’s attorney’s fees are specifically excluded from the Fund’s payment obligations by statute.  The Fund contends there is ambiguity in the applicable statutes.  Therefore, the Fund contends the legislative history must be consulted to determine the statute’s intent.  The Fund contends it is simply a “safety net” for injured workers, and was never intended to pay claimant’s lawyers, who could quickly exhaust all available funds with their attorney fee bills.  The Fund also contends the legislative history clearly shows the phrase “legal expenses” refers only to legal expenses incurred by the Fund, and not Employee’s lawyer’s fees.  The Fund further contends Employee has a remedy for his attorney’s fees; he can go after Employer and obtain those separately.

The Fund asserts it has no way of knowing whether or not Employee is an employee of Employer, if and when he was working, if and when he was disabled, or what benefits to which he may be entitled unless and until the board issued an order so stating.  Furthermore, the Fund contends the requisite Board order insures against accidental overpayments or double payments.

Employer took no position on Employee’s claim against the Fund, but asked Employee to distinguish between his fees attributable to Employer’s resistance versus those attributable to his efforts to collect from the Fund.  However, no party objected to Employee’s pre- and post-hearing fee affidavits.  

AOIC contended it had not been paid for its services and wanted all benefits to which it is entitled, including “additional charges” of interest and penalty.  No party specifically opposed payment of AOIC from the Fund, except to the extent the Fund argued its perceived current impediment to payment of any amounts from the Fund also prevented payment to AOIC, and it contended interest and penalty were not payable from the Fund.

1) When does the Fund’s obligation to pay Employee’s benefits arise?

2) Which benefits must the Fund pay?

3) Is Employee, AOIC, or “passive subrogees” entitled to an additional award of penalty, interest, and in Employee’s case, attorney’s fees and costs against Employer?

4) Is Employee entitled to a supplementary order declaring the amount of any default?

FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) On October 17, 2008, Employee fell down on icy ground while at work as an employee for Employer and injured his right knee, ankle, and leg (Report of Occupational Injury or Illness signed October 27, 2008).  His injury report was timely filed and he was entitled to a presumption of compensability (id.).

2) On November 21, 2008, Mr. West filed a pro se Workers Compensation Claim (Claim, November 14, 2008), which included his knee, elbow and neck, on the “right.” Employee specifically requested TTD benefits from October 18, 2008 and ongoing, PPI, and medical and related transportation costs.  Employee noted in block 17 he had no insurance, could not work, had no money coming in, wanted all benefits to which he was entitled, his employer was without workers’ compensation insurance, and he asked to join the “WC Benefits Guaranty Fund per AS 23.30.82” (Claim, November 14, 2008).

3) On November 24, 2008, the Fund admitted Employee had filed a claim against it by answering his claim, cited AS 23.30.075’s requirements as it construed them, admitted Employer failed to comply with AS 23.30.075, and admitted Employer “appears to have been uninsured” on the date of Employee’s injury.  The Fund alleged it was “unclear” whether an employer-employee relationship existed between Employee and Employer, but failed to assert a defense alleging Employee was not factually or legally Employer’s employee at the time of injury.  Nevertheless, the Fund alleged it was “unclear” whether Employee had a “duly authorized claim” payable under the Alaska Worker’s Compensation Act (Act).  Alternately, the Fund averred if Employee is entitled to benefits under the Act, there had been no “order of compensability” or finding Employer is in default of Board-ordered benefits.  Therefore, the Fund asserted Employee was not entitled to receive benefits from the Fund.  The Fund affirmatively defended, arguing Employee’s claim failed to satisfy the conditions necessary for him to qualify for benefits from the Fund and thus failed to state a claim upon which relief may be granted.  The Fund specifically reserved “the right to assert further defenses that may become known during the course of discovery” (Answer to Claim for Benefits from the Workers’ Compensation Benefits Guaranty Fund, November 24, 2008).  
4) On November 24, 2008, the Fund admitted it had been joined as a party to Employee’s claim in all proceedings before the board, and requested service of all documents (letter to Employee from Michael P. Monagle, November 24, 2008).

5) On November 26, 2008, AOIC filed a claim requesting $1,900.00 in medical costs for Employee’s October 17, 2008 injury (Claim, November 26, 2008).  The division served a copy of AOIC’s Claim on the Fund (id.).

6) On December 3, 2008, Employer sent the Workers’ Compensation Division a letter denying Employee ever worked for Employer as an employee (letter from Kristina Goolsby to Michael P. Monagle, December 3, 2008).

7) Since December 30, 2008, the Fund had been noticed of and given an opportunity to participate in all pre-hearing conferences (e.g., Prehearing Conference Notice, December 30, 2008).

8) Employee or his attorney’s office served on the Fund medical summaries with medical records related to Employee’s injury attached, on the following dates: January 26, 2009; March 23, 2009; and March 25, 2009 (Medical Summaries, as dated).  Those records showed Employee was disabled because of his work-related injury (David Innes, M.D., report October 21, 2008), had symptoms in his knee and neck (id.; see also Dr. Innes report, November 12, 2008), was referred to physical therapy (Margaret Scrimger, ANP, report November 5, 2008), had cervical x-rays (Diagnostic Imaging, report November 6, 2008), and was referred to an orthopedic surgeon for evaluation and a magnetic resonance imaging (MRI) scan (Dr. Innes report, November 12, 2008). 

9) On January 21, 2009, Employee served the Fund with a Notice of Intent to Rely, with attached witness statements confirming Employee’s employment relationship with Employer, and various medical bills for treatment for Employee’s work-related injury (Notice of Intent to Rely, January 21, 2009).

10) On January 26, 2009, Employee served a copy of a Notice of Intent to Rely on the Fund, which included a statement from AOIC for services rendered to Employee in respect to his work-related injury (Notice of Intent to Rely, January 26 2009).

11) On February 2, 2009, Employee filed an amended claim referring to and incorporating Employee’s November 14, 2008, and AOIC’s November 26, 2008 claims, and adding fees, costs, interest and penalty (Claim, February 2, 2009).  The division served this claim on the Employer and the Fund (id.).  No payment from Employer was forthcoming (record).
12) On February 2, 2009, Employer answered the amended claim re-alleging all previous answers and denying the additional claims for penalty, interest, attorney’s fees, and medical costs for AOIC, and affirmatively defended arguing Employee was not Employer’s “employee” under the Act (Answer, February 2, 2009).  

13) On March 25, 2009, Employee served a Notice of Intent to Rely on the Fund, which included a copy of Employee’s Report of Occupational Injury or Illness (Notice of Intent to Rely, March 25, 2009).

14) On April 3, 2009, Employee served a Notice of Intent to Rely on the Fund, which included a copy of Central Peninsula General Hospital’s statement for services rendered to Employee in respect to his work-related injury (Notice of Intent to Rely, April 3, 2009).

15) The Fund did not file any controversion notices against Employee’s claims (record).

16) On May 21, 2009, D & O No. 09-0100 issued, making the following orders:

ORDER
A) Employee and AOIC have duly authorized and compensable claims against Midway payable under the Alaska Worker’s Compensation Act for purposes of AS 23.30.082(c).
B) Employer shall pay Employee TTD benefits pursuant to AS 23.30.185 for the period beginning October 18, 2008 to the present and continuing until Employee reaches medical stability, or his disability ceases.  We retain jurisdiction to resolve any disputes.

C) Employee’s claim for PPI benefits is denied and dismissed at this time because it is not ripe.  We retain jurisdiction to resolve any disputes.

D) Employer shall pay Employee’s medical providers including AOIC directly, or reimburse Employee for his medical costs and related transportation expenses pursuant to AS 23.30.095(a), and the Board’s regulations as directed in this decision.  We retain jurisdiction to resolve any disputes.

E) Employer shall pay Employee and his medical providers including AOIC directly a 20% penalty pursuant to AS 23.30.070(f) on the value of all TTD and medical benefits awarded in this decision, and on the value of all properly documented medical benefits Employee has paid from his own pocket as directed in this decision.  We retain jurisdiction to resolve any disputes.

F) Employer shall pay Employee and his medical providers including AOIC directly a separate, additional 20% penalty pursuant to AS 23.30.085(b) on the value of all TTD and medical benefits awarded in this decision, and on the value of all properly documented medical benefits Employee has paid from his own pocket as directed in this decision.  We retain jurisdiction to resolve any disputes.

G) Employer shall pay Employee and his medical providers including AOIC directly a separate, additional 25% penalty pursuant to AS 23.30.155(e) on all TTD and medical benefits awarded in this decision and on the value of all properly documented medical benefits he paid from his own pocket as directed in this decision.   We retain jurisdiction to resolve any disputes.

H) Employer shall pay Employee directly interest pursuant to 8 AAC 45.142(a) on all TTD and all properly documented medical expenses paid from his own pocket, and shall pay interest to his medical providers including AOIC on the value of all medical benefits awarded in this decision as directed in this decision.  We retain jurisdiction to resolve any disputes.

I) Employer shall pay Employee’s attorney directly the sum of $15,624.25 in reasonable attorney and paralegal fees, and $531.74 in other legal costs, pursuant to AS 23.30.145(b) and 8 AAC 45.180.

J) Employee was employed by an employer who at the time of injury failed to meet the requirement of AS 23.30.075 and failed to pay compensation and benefits, under AS 23.30.082(c).

17) On June 26, 2009, and June 29, 2009, Employee served Notices of Intent to Rely on the Fund, to which were attached itemized statements for various medical bills incurred by Employee for his work-related injury (Notices of Intent to Rely, June 26, 2009; June 29, 2009). 

18) On July 2, 2009, Employee filed a claim requesting actual or statutory attorney’s fees, whichever is greater and “other” relief, which included the following:

Employee Seeks the Board for declaration and an amount of default of benefits under the workers’ compensation claim pursuant to Board’s Final Decision and Order dated 05/21/2009 as the time has expired for Employer to petition the Board for Reconsideration of their 05/21/09 decision.

Employee is asking for declaration and amount of default, so that he can bring legal action to Superior Court for collection of payments from Employer.

Benefits defaulted in Board’s final Decision and Order dated 05/21/09 are as follows:

A) Employer shall pay Employee TTD benefits pursuant to AS 23.30.185 for the period beginning 10/18/08 to the present and continuing until Employee reaches medical stability or his disability ceases.  [Employee returned to work on 05/15/09 at minimum rate.];

B) Employer shall pay Employee’s medical providers, including AOIC directly, or reimburse Employee for his medical costs and related transportation expenses pursuant to AS 23.30.095(a), and the Board’s regulations as directed in this decision;

C) Employer shall pay Employee and his medical providers, including AOIC directly a 20% penalty pursuant to AS 23.30.070(f) on the value of all TTD medical benefits awarded, and on the value of all properly documented medical benefits Employee has paid from his own pocket as determined in this decision;

D) Employer shall pay Employee and his medical providers, including AOIC directly a separate, additional 20% penalty pursuant to AS 23.30.085(b) on the value of all TTD and medical benefits awarded and all properly documented medical benefits Employee has paid from his own pocket as directed in this decision;

E) Employer shall pay Employee and his medical providers, including AOIC directly a separate, additional 25% penalty pursuant to AS 23.30.155(e) on all TTD and medical benefits awarded in this decision and on the value of all properly documented medical benefits he paid from his own pocket as described in this decision;

F) Employer shall pay Employee directly interest pursuant to 8 AAC 45.142 on all TTD and all properly documented medical expenses paid from his own pocket, and shall pay interest to his medical providers, including AOIC on value of all medical benefits awarded in this decision as directed in this decision;

G) Employer shall pay Employee’s attorney directly the sum of $15,624.25 in reasonable attorney and paralegal fees and $531.74 in other legal costs, pursuant to AS 23.30.145(b) and 8 AAC 45.180.  [Attorney fees in the above claim are considered compensation.];

H) Employer shall pay additional 25% compensation under .155(f) on unpaid TTD, the unpaid awarded medical sums, including AOIC’s and the attorney fees.

Employee specifically requests that the Board order and direct the Guaranty Fund to pay benefits awarded in the Board’s Final Decision and Order dated 05/21/09 [TTD, medical costs and the Employee’s attorney fees of $15, 624.25 and costs of $531.74 as outlined above.]

Employee also additionally requests a supplemental order per AS 23.30.170 and an award of additional ‘penalty’ as the ordered benefits are now delinquent, including compensation pursuant to AS 23.30.155(f) regarding attorney fees as these have not been timely paid.

NOTE: Under 23.30.155(e) and (f) is COMPENSATION, not ‘penalty’ when benefits have not been timely paid.

19) On July 17, 2009, the Fund answered Employee’s claim stating it provides benefits when an employer failed to comply with AS 23.30.075’s requirements, the employer fails to pay benefits due under the Act, the employee files a claim against the Fund, the claim is “duly authorized,” and the Fund has sufficient money appropriated to pay the claim.  The Fund acknowledged the May 21, 2009 D & O, which found Employer was uninsured and was required to pay certain “compensation benefits” to Employee.  The Fund alleged there had been no finding Employer was in default of that decision and until a supplementary order of default was issued, Employee’s claim was not “duly authorized” to be paid from the Fund and the Fund has “no authority” to pay benefits to Employee (Answer, July 17, 2009).

20) The Fund listed as affirmative defenses: Employee’s claim failed to satisfy all conditions needed for Employee to qualify for benefits from the Fund; the Fund is not liable for interest, penalties, and attorney’s fees assessed against Employer (id.).

21) On August 11, 2009, Employee served on the Fund a Notice of Intent to Rely, which included an itemized statement for medical bills Employee incurred in respect to his work-related injury (Notice of Intent Rely, August 11, 2009).

22) On August 14, 2009, the parties attended a prehearing at which the Fund argued it was not liable for interest, penalties and attorney’s fees (Prehearing Conference Summary, August 14, 2009; see also Answer, July 17, 2009 and First Amended Answer, August 25, 2009).

23) On August 18, 2009, Employee and the Fund stipulated to a September 23, 2009 hearing date, and agreed “Charles West does not seek penalties under AS 23.30.070(f) or
AS 23.30.085(b) against the Workers’ Compensation Benefits Guaranty Fund” (Stipulation, August 18, 2009).

24) On August 25, 2009, the Fund amended its answer to Employee’s claim adding to its affirmative defense number 2 the Fund is not liable for “penalties under
AS 23.30.070(f), AS 23.30.085(b), and AS 23.30.155(e) and (f)” assessed against Employer (Answer, August 25, 2009).

25) As of August 31, 2009, the Fund had a balance of $1,081,711.73 (GeFONSI Account Activity, Employee’s Exhibit 13).

26) At hearing, the chair asked the Fund, assuming the chair “remembered correctly,” how the Alaska Workers’ Compensation Appeals Commission’s (AWCAC) award of fees to the attorney for an uninsured employer (R & C Communications), paid from the Fund, correlated with its position in Employee’s case.  The Fund argued any award of attorney’s fees by the AWCAC paid by the Fund to a successful employer on appeal from a Board decision would have been in error; the Fund would have, had it participated in that case, made the same arguments in respect to such an award as it made in this case.  The Fund did not dispute or deny the AWCAC awarded, and the Fund paid, defense fees in that case (Fund’s hearing arguments).

27) On September 17, 2009, Employee filed an affidavit identifying $8,875.50 in fees at $350.00 per hour attorney time, $135.00 senior paralegal time, and $115.00 junior paralegal time and $230.41 in costs from May 26, 2009 through September 17, 2009 (Affidavit of Supplemental Attorney Fees and Costs, September 17, 2009).

28) On October 6, 2009, Employee filed another affidavit identifying $3,310.00 in fees at $380.00 per hour attorney time, $145.00 senior paralegal time, $115.00 junior paralegal time and $23.61 in costs from September 18, 2009 through October 6, 2009 (Affidavit of Supplemental Attorney Fees and Costs, October 6, 2009).

29) There were no objections in the record to either supplemental fee affidavit (record).

30) Official notice is taken of the following appropriations by the Alaska State Legislature to the Workers’ Compensation Benefits Guaranty Fund:

	YEAR
	AMOUNT

	2005
	$0

	2006
	$50,000

	2007
	$50,000

	2008
	$250,000

	2009
	$280,000


31) At the September 23, 2009 hearing, the Fund’s adjuster had already calculated the amount of temporary total disability (TTD) owed Employee ($6,180.42) and the incurred, work-related medical expenses to the date of hearing ($23,930.32).  Employee and the Fund stipulated to these figures as amounts Employer was in default; Employer offered no opinion concerning these figures (hearing arguments).

32) No party filed a petition for reconsideration, petition for modification, appeal or any other request for appellate review of the May 21, 2009 D & O; there is no evidence of a stay (record).

33) Employer has been in default since its first obligation to pay benefits first arose, as discussed infra because it never paid any benefits to Employee or to his medical providers (record).

34) Employer was in default of the May 21, 2009 D & O award “for a period of 30 days” as of June 20, 2009 (record).

35) Employee’s July 2, 2009 Claim was filed within one year of June 20, 2009, the date Employer had been in default paying Employee benefits due for 30 days, pursuant to a Board award (record).

36) As of the September 23, 2009 hearing , all medical and medical-related billings in Employee’s file combined, including but not limited to AOIC’s bill and Employee’s out-of-pocket expenses, totaled $8,665.28; no party objected to any medical bills or related transportation claims Employee submitted to the file, or obtained by the Fund’s adjuster (record).

37) As of the September 23, 2009 hearing, pre-judgment interest on the medical and medical-related expenses documented in Employee’s agency file, calculated at the statutory rate of 7.75% applicable to Employee’s 2008 date of injury, totaled $434.99 (record; panel’s calculations).

38) As of the September 23, 2009 hearing, though the parties stipulated to medical and related expenses of $23,930.32, Employee’s agency file did not contain sufficient records or bills from which to calculate pre-judgment interest due on $15,265.04 in medical bills ($23,930.32 - $8,665.28 = $15,265.04).
39) As of the September 23, 2009 hearing, pre-judgment interest on the TTD Employer owed Employee, calculated at the statutory rate of 7.75% applicable to Employee’s 2008 date of injury, totaled $309.71 (record; panel’s calculations).
40) As of the September 23, 2009 hearing, Employer had been in default of all benefits owed since its obligation to pay arose, as discussed infra, and was in default of the May 21, 2009 D & O award “for a period of 30 days” (i.e., as of June 20, 2009) in the following amounts:

· $6,180.42 in stipulated, minimum TTD; 

· $23,930.32 in stipulated, minimum medical care; 

· $6,022.15 in §070(f) penalties ($6,180.42 + $23,930.32 X 20% = $6,022.15); 

· $6,022.15 in §085(b) penalties ($6,180.42 + $23,930.32 X 20% = $6,022.15);

· $7,527.69 in §155(e) penalties ($6,180.42 + $23,930.32 X 25% = $7,527.69);

· $309.71 in pre-judgment interest on the TTD (record; panel’s calculations);

· $434.99 in pre-judgment interest on the medical and related expenses documented in Employee’s agency file (i.e., on $8,665.28 of the stipulated medical expenses of $23,930.32) (record; panel’s calculations);

· Undetermined pre-judgment interest on the balance of medical and related benefits (i.e., on $15,265.04) based on lack of evidence in Employee’s agency file with which to calculate interest due (record);

· $15,624.25 in fees and $531.74 in costs (record).  

41) Of the total, pre-judgment interest on medical benefits documented in Employee’s agency file (i.e., $434.99), $126.27 is owed to AOIC on its bill (record; panel’s calculations).  

42) Of the total, pre-judgment interest on medical benefits documented in Employee’s agency file (i.e., $434.99), $174.47 is owed to Employee on his out-of-pocket medical and related payments (record; panel’s calculations).  

43) Of the total, pre-judgment interest on medical benefits documented in Employee’s agency file (i.e., $434.99), the following is owed to known “passive subrogees”:

	Date of Service
	Days Elapsed
	Provider
	Amount
	Interest

	10/18/08
	340
	North Star
	$32.00
	$2.31

	10/18/08
	340
	Cottonwood/Scrimger
	$120.00
	$8.66

	10/21/08
	337
	Kenai Pen. Ortho
	$138.00
	$9.87

	11/21/08
	306
	Kenai Pen. Ortho
	$108.00
	$7.02

	12/30/08
	267
	Cottonwood/Scrimger
	$120.00
	$6.80

	3/25/09
	182
	CPGH
	$461.67
	$17.84

	3/27/09
	180
	AK Neuroscience Associates
	$1,935.00
	$73.95

	4/6/09
	170
	North Star
	$87.00
	$3.14

	4/7/09
	169
	Providence
	$130.00
	$4.66


44) Of the $6,022.15 in §070(f) penalties, $1,236.08 is owed to Employee on his TTD and $726.85 is owed Employee on his out-of-pocket medical expenses (record; panel’s calculations);
45) Of the $6,022.15 in §085(b) penalties, $1,236.08 is owed to Employee on his TTD and $726.85 is owed Employee on his out-of-pocket medical expenses (record; panel’s calculations);
46) Of the $7,527.69 in §155(e) penalties, $1,545.16 is owed to Employee on his TTD and $908.56 is owed Employee on his out-of-pocket medical expenses (record; panel’s calculations);
47) Of the $6,022.15 in §070(f) penalties, $380.00 is owed to AOIC on its bill (record; panel’s calculations);
48) Of the $6,022.15 in §085(b) penalties, $380.00 is owed to AOIC on its bill (record; panel’s calculations);
49) Of the $7,527.69 in §155(e) penalties, $475.00 is owed to AOIC on its bill (record; panel’s calculations);
50) The remaining penalties owed to known “passive subrogees” are in the following amounts:
	Date of Service
	Provider
	Amount
	§070(f) Penalty
	§085(b) Penalty
	§155(e) Penalty

	10/18/08
	North Star
	$32.00
	$6.40
	$6.40
	$8.00

	10/18/08
	Cottonwood/Scrimger
	$120.00
	$24.00
	$24.00
	$30.00

	10/21/08
	Kenai Pen. Ortho
	$138.00
	$27.60
	$27.60
	$34.50

	11/21/08
	Kenai Pen. Ortho
	$108.00
	$21.60
	$21.60
	$27.00

	12/30/08
	Cottonwood/Scrimger
	$120.00
	$24.00
	$24.00
	$30.00

	3/25/09
	CPGH
	$461.67
	$92.33
	$92.33
	$115.42

	3/27/09
	AK Neuroscience Associates
	$1,935.00
	$387.00
	$387.00
	$483.75

	4/6/09
	North Star
	$87.00
	$17.40
	$17.40
	$21.75

	4/7/09
	Providence
	$130.00
	$26.00
	$26.00
	$32.50


51) Most of the stipulated medical expenses of $23,930.32 are not identified in Employee’s agency file as to provider or amount; thus, the remaining penalties cannot be ascribed to the parties entitled to them in this decision (record).
52) Employer did not file a notice of controversy, but delayed or “otherwise resisted” payment of compensation due and owing without an award and due and owing pursuant to the May 21, 2009 D & O, and Employee’s attorney successfully prosecuted his claim (record).
53) AS 23.30.155(f) penalties on the benefits awarded on May 21, 2009 are as follows:
	Benefit

	Awarded Amount
	Additional, §155(f) Penalty

	Stipulated, minimum TTD
	$6,180.42
	$1,545.11

	Stipulated, minimum medical benefits
	$23,930.32
	$5,982.58

	§070(f) penalty
	$6,022.15
	$1,505.54

	§085(b) penalty
	$6,022.15
	$1,505.54

	§155(e) penalty
	$7,527.69
	$1,881.92

	Pre-judgment interest on TTD
	$309.71
	$77.43

	Pre-judgment interest on documented medical benefits
	$434.99
	$108.75

	Undetermined pre-judgment interest on balance of medical bills
	Undetermined
	Undetermined

	Fees
	$15,624.25
	$3,906.06

	Costs
	$531.74
	$132.94


54) Statutory post-judgment interest, calculated at the statutory rate of 7.75% applicable to Employee’s 2008 date of injury, on the amounts awarded on May 21, 2009, through September 23, 2009 date of hearing (i.e., .3425 of a year), is as follows (record; panel’s calculations):

	Benefit

	Awarded Amount
	Statutory, Post-Judgment Interest

	Stipulated, minimum TTD
	$6,180.42
	$164.05

	Stipulated, minimum medical benefits
	$23,930.32
	$635.20

	§070(f) penalty
	$6,022.15
	$159.85

	§085(b) penalty
	$6,022.15
	$159.85

	§155(e) penalty
	$7,527.69
	$199.81

	Pre-judgment interest on TTD
	$309.71
	$8.22

	Pre-judgment interest on documented medical benefits
	$434.99
	$11.55

	Undetermined pre-judgment interest on balance of medical bills
	Undetermined
	Undetermined

	Fees
	$15,624.25
	$414.73

	Costs
	$531.74
	$14.11


PRINCIPLES OF LAW

Constitution of Alaska. . . .

. . .

Section 7.  Dedicated funds.  The proceeds of any state tax or license shall not be dedicated to any special purpose, except as provided in section 15 of this article or when required by the federal government for state participation in federal programs.  This provision shall not prohibit the continuance of any dedication for special purposes existing upon the date of ratification of this section by the people of Alaska.

Notwithstanding Section 7’s specific reference to “any state tax or license,” former Alaska Attorneys General as well as Alaska’s Supreme Court have consistently construed §7 to include “all revenues,” including money the state receives from “fines, penalties and civil settlements.”  1986 Informal Opinion, Atty. Gen., volume 1, at 429.  “Section 7 of Article IX of the state Constitution can be given its intended effect and serve its repeatedly expressed purpose only if the words ‘proceeds of any tax or license’ are interpreted to mean what their framers clearly intended, i.e., the sources of any public revenues.”  1975 Formal Opinion, Atty. Gen., volume 9, at 24. 

The seminal case interpreting this section is State v. Alex, 646 P.2d 203 (Alaska 1982).  Alex set forth Alaska’s Constitutional Convention’s history specifically concerning §7.  Alaska’s founders determined, from exhaustive research of other state’s fiscal systems, legislative appropriations and state budgets would be “devastated” if government could dedicate funds for specific purposes.  Eventually, most state funds would be earmarked for special purposes and none would be available for other necessary appropriations.  The Alex Court concluded:

We agree and hold that since the constitution prohibits the dedication of any source of revenue, including both ‘taxes’ and ‘special assessments,’ the assessments authorized by AS 16.10.530 are ‘proceeds of a state tax or license,’ within the meaning of article IX, section 7, whether or not the salmon assessments fit the definition of ‘special assessments’ (id. at 210).
Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).
Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .


(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.
The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  Furthermore, this system is based upon “the ultimate social philosophy behind compensation liability,” which is to resolve work-related injuries “in the most efficient, most dignified, and most certain form.”  Gordon v. Burgess Construction Co., 425 P.2d 602, 604 (Alaska 1967).

Sec. 23.30.010.  Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. . . .

Sec. 23.30.045.  Employer’s liability for compensation.  (a) An employer is liable for and shall secure the payment to employees of the compensation payable under . . . 23.30.095, 23.30.145, and 23.30.180-23.30.215. . . . 

Sec. 23.30.080.  Employer’s failure to insurer. . . .

. . .

(d) If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. . . .  If the employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000 a day. . . . 

. . .

(f) If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075. . . .

(g) If an employer fails to pay a civil penalty order issued under . . . this section . . . the director may declare the employer in default. . . .

Uninsured employers are subject to significant, civil penalties payable into the Fund.  Where an employer fails to comply with requirements to provide proof of insurance and provide insurance for its employees, a discretionary civil penalty of up to $1,000.00 per uninsured employee work day may be assessed.  If an insured employer violates a stop order, a mandatory $1,000.00 per day penalty shall be assessed for every day which the employer utilized employee labor in violation of the stop order.  Furthermore, the Director may “declare” an employer penalized under this section, which fails to pay its penalties, “in default,” without a Board order.

Sec. 23.30.082.  Workers’ compensation benefits guaranty fund.  (a) The workers’ compensation benefits guaranty fund is established in the general fund to carry out the purposes of this section.  The fund is composed of civil penalty payments made by employers under AS 23.30.080, income earned on investment of the money in the fund, money deposited in the fund by the department, and appropriations to the fund, if any.  However, money appropriated to the fund does not lapse.  Amounts in the fund may be appropriated for claims against the fund, for expenses directly related to fund operations and claims, and for legal expenses.

(b) Every three months, the Department of Revenue shall provide the division with a statement of the activities of, balances in, interest earned on, and interest returned to the fund.


(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund.  In order to be eligible for payment, the claim form must be filed within the same time, and in the same manner, as a workers’ compensation claim.  The fund may assert the same defenses as an insured employer under this chapter.


(d) If the fund pays benefits to an employee under this section, the fund shall be subrogated to all of the rights of the employee to the amount paid, and the employee shall assign all right, title, and interest in that portion of the employee’s workers’ compensation claim and any recovery under AS 23.30.015 to the fund. Money collected by the division on the claim or recovery shall be deposited in the fund.


(e) If the money deposited in the fund is insufficient at a given time to satisfy a duly authorized claim against the fund, the fund shall, when sufficient money has been deposited in the fund and appropriated, satisfy unpaid claims in the order in which the claims were originally filed, without interest.


(f) The division may contract under AS 36.30 (State Procurement Code) with a person for the person to adjust claims against the fund.  The contract may cover one or more claims.


(g) In this section, ‘fund’ means the workers’ compensation benefits guaranty fund.

Sec. 23.30.110.  Procedure on claims.  (a) Subject to the provisions of a AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury . . . and the board may hear and determine all questions in respect to the claim. . . .

Sec. 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable (id.).  Once an employee establishes a claim of disability, the employee retains the presumption of continuing disability, unless and until the employer introduces substantial evidence to the contrary (id. at 1280).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption applies to claims for medical benefits as these come within the meaning of “compensation” in the Act.  Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability or need for medical care and his employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991).  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).
Once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The employer’s evidence is viewed in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, credibility questions and weight given the employer’s evidence is deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the employee’s injury entitles him to compensation benefits.  Norcon, 880 P.2d at 1054.  If Employer fails to rebut the raised presumption of compensability, Employee prevails solely on the raised but un-rebutted presumption.  Williams v. State, 938 P.2d 1065 (Alaska 1997).

Sec. 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Sec. 23.30.145.  Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

In Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064, 1067 (Alaska 1991), the Court defined “compensation” as including attorney’s fees:

The remaining question is whether attorney’s fees are ‘compensation’ within the meaning of AS 23.30.155(j).  Croft equates attorney’s fees to time loss benefits, medical payments, vocational rehabilitation, and costs, all of which are part of the compensation package.  Therefore, he argues, attorney’s fees should be considered ‘compensation’ and subject to the limited reimbursement procedures of AS 23.30.155(j).  Alaska National contends that attorney’s fees do not fall within the definition of ‘compensation’ because they are payable either ‘in addition to the compensation awarded’ or ‘out of the compensation awarded.’  AS 23.30.145.  We conclude that compensation includes attorney’s fees for purposes of AS 23.30.155(j).

‘Compensation’ is defined in the Act as ‘the money allowance payable to an employee or the dependents of the employee as provided for in this chapter, and includes the funeral benefits provided for in this chapter.’  AS 23.30.265(8).  Alaska Statute 23.30.045(a) provides in part: ‘An employer is liable for and shall secure the payment to employees of the compensation payable under . . . [AS] 23.30.145. . . .”  Alaska Statute 23.30.145 is the attorney’s fees provision in the Act, thus it follows that attorney’s fees are compensation in the context of employer liability.  We conclude that the phrase ‘payable to an employee’ in AS 23.30.265(8) does not limit ‘compensation’ to payments made directly to the employee, but includes attorney’s fees paid on behalf of the employee.

The Court has also repeatedly and consistently recognized the importance of providing attorney’s fees for injured workers’ lawyers.  In Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986) the court observed the objective in workers’ compensation cases “is to make attorney fee awards both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers” (emphasis in original).  See also, Bouse v. Fireman’s Fund Insurance Co., 932 P.2d 222 (Alaska 1997); Childs v. Copper Valley Electric Association, 860 P.2d 1184 (Alaska 1993).  Wise further noted:

If an attorney who represents claimants makes nothing on his unsuccessful cases and no more than a normal hourly fee in his successful cases, he is in a poor business.  He would be better off moving to the defense side of the compensation hearing room where attorneys receive an hourly fee, win or lose, or pursuing any of the other various law practice areas where a steady hourly fee is available.

In Cortay v. Silver Bay Logging, 787 P.2d 103 (Alaska 1990), the Court said:

We have interpreted AS 23.30.145 in light of its purpose to ensure that injured workers have competent counsel. . . .  We contrasted the purpose of attorney’s fees in workers’ compensation cases to that in civil cases under Civil Rule 82 ‘to afford reasonable partial compensation for attorney’s fees to the winning civil litigant.’  Wise, 718 P.2d at 973 (emphasis added). . . .

. . .

Awarding fees at half a lawyer’s actual rate is inconsistent with the purpose of awarding full attorney’s fees in the workers’ compensation scheme.  If lawyers could only expect 50% compensation on issues on which they prevail, they will be less likely to take injured workers’ claims in the first place. . . .

Subsection 145(a) authorizes attorney’s fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim.  An award under §145(a) may include continuing fees on future benefits.  By contrast, §145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.  Harnish Group, Inc. v. Moore, 160 P.3d 146, 150 (Alaska 2007).  

When an employer controverts a benefit and the employee has to file a claim to recover benefits, subsequent payments, though voluntary, are equivalent to a Board award, because the efforts of the employee’s counsel were instrumental to inducing it.  Childs v. Copper Valley Electric Association, 860 P.2d 1184 (Alaska 1993).  See also, State, Department of Highways v. Brown, 600 P.2d 9, 12 (Alaska 1979) (holding where the employer apparently thought resisting the claim any further would lead to a Board decision in the employee’s favor, a voluntary payment of benefits constitutes an “award”).

In Alaska R & C Communications, LLC, v. State, AWCAC Appeal No. 07-043, the AWCAC reversed a Board order requiring an uninsured employer to pay over $180,000 in civil penalties for its failure to insure for work-related injuries.  The uninsured employer was represented by counsel, who upon succeeding in the appeal, moved for an award of attorney’s fees against the State, which the appellee, State of Alaska, Division of Workers’ Compensation, did not oppose.  The AWCAC found the uninsured employer was the “successful party on appeal,” and its fees and costs were all reasonable and fully compensable.  The AWCAC awarded fees of $6,263.00 and costs of $431.53 against the State; the Order does not specifically state from where within the state’s coffers these fees and costs were to be paid (Alaska R & C Communications v. State, Appeal No. 07-043, Order on Motion for Attorney Fees, May 21, 2009).

Sec. 23.30.155.  Payment of compensation.   (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) That the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted.

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

. . .

(d)  If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. . . .

(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25% of the unpaid installment.  The additional amount shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award . . . and an interlocutory injunction staying payments is allowed by the court.  The additional amount shall be paid directly to the recipient to the unpaid compensation was to be paid.

. . .

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection occurs at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

A controversion notice must be filed “in good faith” to protect an employer from a penalty.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  But when nonpayment results from “bad faith reliance on counsel’s advice, or mistake of law, the penalty is imposed.”  Stafford v. Westchester Fire Ins. Co. of New York, 526 P.2d 37 (Alaska 1974).  See also 3 A. Larson, Larson’s Workmen’s Compensation Law § 83.41(b) (2) (1990) (“Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty”).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the board would find that the claimant is not entitled to benefits.”  Harp at 358; citing Kerley v. Workmen’s Comp. App. Bd., 481 P.2d 200, 205 (Cal. 1971).  The evidence which the employer possessed “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty.  Harp at 358.  If none of the reasons given for a controversion is supported by sufficient evidence to warrant a Board decision the employee is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and a “penalty is therefore required” by AS 23.30.155 (id. at  359.)

Interpreting “compensation” in §155(e) to include medical benefits serves important public policy goals.  The penalty provision creates an incentive for the employer to timely pay the employee compensation due.  Otherwise, an employer could “make promises to pay medical benefits and then breach them at will.”  Therefore, “compensation” under AS 23.30.155(e) “includes medical benefits.”  Childs v. Copper Valley Electric Association, 860 P.2d 1184, 1192 (Alaska 1993).
The Court approved imposition of a late payment penalty on Board-awarded interest pursuant to AS 23.30.155(f) where an employer failed to make timely payment of interest.  In Circle De Lumber Co. v. Humphrey, 130 P.2d 941, 951 n. 73 (Alaska 2006) the Court said:

Because we uphold the board’s interest awards, we also uphold the board’s imposition of a penalty under AS 23.30.155(f) against Circle De for the defaulted interest payments on Humphrey’s TTD benefits.  Humphrey IV, AWCB Decision No. 01-0140, 5 (July 23, 2001).  Circle De’s contention regarding this penalty recognizes that the propriety of the penalty is contingent on the propriety of the award of interest.  Humphrey II, AWCB Decision No. 00-0235, 5-6 (Nov. 20, 2000).
The board consistently awards additional fees, costs, interest and penalties on unpaid amounts it previously awarded, including fees, costs, interest and penalties, which were not timely paid.  See e.g., Walker v. Amso’s Carpets & Interiors, AWCB Decisions Nos. 02-0027 (February 13, 2002); 02-0105 (June 14, 2002); 02-0126 (July 12, 2002); 02-0147 (August 1, 2002); 02-0183 (September 12, 2002); 03-0056 (March 12, 2003); 03-0067 (March 26, 2003); 03-0271 (November 13, 2003); 03-0272 (November 13, 2003); and 04-0083 (April 14, 2004).

Sec. 23.30.165.  Lien.  (a) Each employee and beneficiary entitled to compensation under the provisions of this chapter has a lien for the full amount of the compensation the person is entitled to, including costs and disbursements of suit and attorney fees allowed. . . .
Sec.  23.30.170. Collection of defaulted payments.  (a) In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.
(b) If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default. The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.


(c) Review of the judgment may be had as in a civil action for damages. Final proceedings to execute the judgment may be had by writ of execution.  The court shall modify the judgment to conform to a later compensation order upon presentation of a certified copy of it to the court.

In Gilbert v. Alaska Pallet Co., AWCB Decision No. 08-0046 at 7 (March 12, 2008) the board awarded various benefits to an injured worker against an uninsured employer, and stated:

Pursuant to Richard v. Fireman’s Fund, (footnote omitted) the Board advises the employee of his right to pursue his claims for benefits against the Workers’ Compensation Benefits Guaranty Fund (WCBGF).  To do so, the employee should follow the procedures outlined in AS 23.30.082(b), AS 23.30.110, and 8 AAC 45.050.  Further, if the employer fails to pay the amounts due and owing pursuant to the terms of this Decision and Order, the employee can apply to the Board for a supplemental order of default, pursuant to AS 23.30.170 which provides. . . .

In Tucker v. Hennager / Sunshine Services, Inc., AWCB Decision No. 07-0362 (November 30, 2007), over the course of several hearings and resultant decisions, the employee argued he was entitled to Board-awarded benefits from the Fund, against which he had filed a claim, which the Fund had not answered.  The Fund did not participate in any hearing on the employee’s requests.  Tucker reviewed prior decisions and reiterated the criteria for payment of benefits from the Fund had been met (id. at 9).  However, Tucker took administrative notice of a prior case with similar circumstances in which the Fund agreed to pay temporary total disability and medical benefits but declined to pay penalties and interest “on advice of counsel” (id.).  Tucker was uncertain of the rationale for the Fund’s willingness to pay certain benefits but not others (id.).  Given this uncertainty, Tucker stated in an earlier decision: “We here make no finding or conclusion concerning the employee’s claim for penalties, interest, attorney fees, or legal costs from the WCBGF, but retain jurisdiction on those points” (id.).  Tucker noted subsequent claim activity including testimony from a Workers’ Compensation Officer of information gleaned from a pre-hearing conference at which an Assistant Attorney General appeared on the Fund’s behalf and stated the Fund can only pay benefits if the legislature appropriates funds to it for that purpose.  The Fund, through counsel, indicated “very limited funds” had been appropriated at that time, and it had no staff or contract administrators to operate it (id. at 10).  Tucker listed criteria under which it concluded the Fund provides benefits; i.e., when: 

(1) an employer fails to comply with the requirements of AS 23.30.075,
(2) the employer fails to pay benefits due under the Alaska Worker’s Compensation Act, (3) the employee files a workers’ compensation claim against the [Fund], (4) the claim is “duly authorized,” and (5) the [Fund] has sufficient funds appropriated to pay the claim (id. at 12).

Tucker interpreted §082 as “restorative,” intended to protect injured workers’ entitlement to “timely payment of benefits” as much as possible (id. at 12).  Tucker concluded the Fund had standing to assert the same defenses as an insured employer, and said previously awarded benefits would be “duly authorized” within §082’s meaning.  Tucker expressly stated it did not “address whether a claim could be ‘duly authorized’ in other ways” (id. at 9, n. 61).  Tucker further concluded:

The WCBGF is a creature of statute.  Payment of benefits due from the employer, but not paid, are potentially payable by the WCBGF, but only under the terms of AS 23.30.082.  We find the $36,168.16 in TTD benefits under AS 23.30.185, and $19,849.79 in medical benefits and $4,154.02 in transportation costs payable under AS 23.30.095 and AS 23.30.097, (footnote omitted) awarded against the employer are benefits of the type payable by the WCBGF under AS 23.30.082.   The WCBGF has provided no specific argument or evidence to deny its payment of those benefits.  Based on the limited evidence available to us, we conclude those benefits are payable by the WCBGF subject to AS 23.30.082.  We will award the TTD benefits, medical and transportation benefits as ‘duly authorized’ claims under AS 23.30.082(e), to be paid by the WCBGF subject to the appropriations and claim payment priority provisions of AS 23.30.082(a) & (e).


We find the employee’s claims for attorney fees and legal costs for payment by the WCBGF are ‘legal expenses’ under AS 23.30.082(a).  Based on the evidence available to us, we find no funds have been appropriated for legal expenses, and we decline to award those benefits against the WCBGF, at this time.  We find the employee’s claim for payment of interest by the WCBGF is barred by the specific terms of AS 23.30.082(e), and we will deny that claim.  The employee also claims from the WCBGF the penalties awarded against the employer for late payment of various benefits.  Penalties are payable by employers under AS 23.30.155(e) or (f) for failure to pay benefits within the time frames provided by AS 23.30.155.  We find the payment requirements for the WCBGF are contained within AS 23.30.082, and the WCBGF pays benefits subject to the time frames of appropriation and claim priority provided at AS 23.30.082(a) & (e).  We find the employer’s requirement to pay benefits under AS 23.30.155 is concurrent with, and independent from, the requirements of the WCBGF to pay under AS 23.30.082.  We conclude that penalties under AS 23.30.155 are not payable under AS 23.30.082.  We will deny and dismiss the claim against the WCBGF for payment of penalties (id. at 13-14).

A party may apply to the board for an order “declaring the amount in default” pursuant to §170, which allows a party or the Division to take collection action against the uninsured employer.   Barrett v. Happy Water Company, AWCB Decision No. 06-0245 (September 6, 2006).  

Sec. 23.30.250.  Penalties for fraudulent or misleading act; damages in civil actions. . . .

. . .

(b) . . . If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney’s fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c). . . .

An employer may also “declare” a recalcitrant employee “in default,” without a Board order, if the employee fails to make payments on Board-ordered reimbursements resulting from fraud.

Sec. 37.05.146. Definition of program receipts and non-general fund program receipts.  (a) In AS 37.05.142 -- 37.05.146 and AS 37.07.080, ‘program receipts’ means fees, charges, income earned on assets, and other state money received by a state agency in connection with the performance of its functions. Unless otherwise provided in this section, program receipts are accounted for within, and appropriated from, the general fund of the state.

. . .


(c) The program receipts of the following are accounted for separately, and appropriations from these program receipts are not made from the unrestricted general fund:

. . .

(12) second injury fund (AS 23.30.040);

. . .

 

(78) workers’ compensation benefits guaranty fund (AS 23.30.082). . . .

The Alaska Supreme Court considers this type of fund a “restricted” fund for a specific purpose, as seen fit by the legislature, established within the general fund.  Hickel v. Cowper, 874 P.2d 922 (Alaska 1994) (see e.g., the Rail Belt Energy Fund, AS 37.05.520; the Alaska Marine Highway System Vessel Replacement Fund, AS 37.05.550; and the Educational Facilities Maintenance and Construction Fund, AS 37.05.560).  Initial legislative appropriations to these funds, however, are not sufficient to support any expenditure.  Further appropriations from these funds are necessary before expenditures can be made, as compared to, for example, the Oil and Hazardous Substance Release Response Fund, AS 46.08.010, which by law may be spent by its administrator for authorized purposes in its entirety without further legislative action (id. at 933-934, n. 26).

8 AAC 45.180.  Costs and attorney’s fees. . . .

. . .

(b) A fee under AS 23.30.145 will only be awarded to an attorney licensed to practice law in this state or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

(c) Except as otherwise provided in this subsection, an attorney fee may not been collected from an applicant without board approval.  A request for approval of a fee be paid by an applicant must be supported by an affidavit showing the extent and character of the legal services performed.  Board approval of an attorney fee is not required if the fee

(1) is to be paid directly to an attorney under the applicant’s union-prepaid legal trust or applicant’s insurance plan; or

(2) is a one-time-only charge to that particular applicant by the attorney, the attorney performed legal services without entering an appearance, and the fee does not exceed $300.

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) a request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit. . . . 

(2)  in awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

. . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. . . . 

8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. 

(b) if a claim is controverted . . . on other grounds, the board will, upon request under AS 23.30.110 and 8 AAC 45.070, determine if the other grounds for controversion are supported by the law or the evidence in the controverting party’s possession at the time the controversion was filed.  If the law does not support the controversion or if evidence to support the controversion was not in the party’s possession, the board will invalidate the controversion, and will award additional compensation under AS 23.30.155(e).

. . .


(d) After hearing a party’s claim alleging an insurer . . . frivolously or unfairly controverted compensation due, the board will file a decision and order determining whether an insurer . . . frivolously or unfairly controverted compensation due.  Under this subsection,


(1) if the board determines an insurer frivolously or unfairly controverted compensation due, the board will provide a copy of the decision and order at the time of filing to the division of insurance for action under AS 23.30.155(o). . . . 

. . . 

(e) For purposes of this section, the term ‘compensation due,’ and for purposes of AS 23.30.155(o), the term ‘compensation due under this chapter,’ are terms that mean the benefits sought by the employee, including but not limited to disability, medical, and reemployment benefits, and whether paid or unpaid at the time the controversion was filed.

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

In respect to statutory interpretation, the Alaska Supreme Court in Thoeni v. Consumer Electronic Services, 151 P.2d 1249 (Alaska 2007) stated:

Plain language is only the starting point of the statutory inquiry, however.  We interpret Alaska statutes ‘according to reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the intent of the drafters.’  We have held that ‘unless words have acquired a peculiar meaning, by virtue of statutory definition or judicial construction, they are to be construed in accordance with their common usage.’ 

Some history exists concerning the intent behind the Fund, applicable to the instant matter.  On March 3, 2005, former Alaska Governor Frank Murkowski sent a transmittal letter to the Senate introducing his proposed Workers’ Compensation Act amendments, noting:

The Legislature has consistently striven to have our workers’ compensation system quickly and efficiently deliver fair and predictable benefits to injured workers at a reasonable cost to their employers.  Despite those efforts, the current system has not kept pace with the pressures caused by a growing, ever-changing workforce and rising medical costs.  In response to complaints regarding delays in resolution of claims and increasing costs of maintaining the current system, the enclosed bill proposes improvements to several areas. . . .

. . .

The bill would also allow the division to investigate and quickly close down employers who attempt to operate without workers’ compensation coverage.  The board is then empowered to assess fines for failing to insure and the bill creates a fund to receive those fines and use them to pay benefits to injured workers whose employers failed to ensure (Governor’s transmittal letter, March 3, 2005).

In hearings before the Alaska State Senate, a former Division Director testified:

MR.  LISANKIE: There is also a provision in section 21 that addresses the lack of a hammer that I mentioned and the hammer now is actually a bigger hammer than we talked about last session.  For a failure, for a proved failure, to insure, we can go to the workers’ compensation board with a full hearing because we don’t feel that there is this - you know, once we have taken care of the absence of insurance quickly.  We don’t think it’s as important to move quickly on the fine part, so we would like to have that continue to go through the board.  And for demonstrated  failure to have the required insurance an employer would have to be subject to a fine of up to $1000 a day per employee that was not covered and you can do the math.  That would be a very substantial sum.  It is an ‘up to’ amount and it would be in the province of the board to take into consideration things that were mitigating factors and things that where aggravating factors.  But it could be a very high penalty.  Last year, the last numbers that I have seen, our single investigator, even with some of the problems that you have heard about with our  computer system, was able to detect and stop 158 employers  that were  uninsured and  then at  least went  and got insurance  after   they  were  caught.  Those employers had approximately 2,300 workers.  So, if  we had a fine in place like we were  talking about  here, that  would be  a lot  of potential liability to  be assessed -- and convince  them that  they should never do that again.

                                                                                                                                
There is  also a  section in the  bill that I  will address  in a moment that  actually establishes a fund to receive those fines and uses those fines to pay for the benefits of injured workers who were working for an uninsured  employer at the time that they were  injured and  weren’t able  to get  their benefits  directly from them.                                                                                                                      
                                                                                                                                
CHAIR  BUNDE:  Of  that  158  employers  last  year,  were  there  penalties that were  imposed or were these cured  by simply going and getting insurance  and so they could?  Did the vast majority get to go bare and keep the money?

                                                                                                                                
1:50:57 PM.  MR. LISANKIE: Correct, there are some states that address the problem by saying that the fine would be assessed in light of what their premium might have been and then the fine is some multiple of their basic premium, but this is a little more broad application.

                                                                                                                                
CHAIR BUNDE:  To clarify that, it says that employer X has been working for a month, he’s got ten people employed, and you find that they don’t have insurance, he would be liable for up to $1000 per day for that 30 day times each employee.   That might be a disincentive.

                                                                                                                                
MR.  LISANKIE: It would be a considerable disincentive to any business I am aware of.

                                                                                                                                
1:52:03 PM.  MR. LISANKIE:  The second area of the bill that I would like to talk about is one that characterizes quicker and more efficient resolution of disputed benefit claims.  You heard the Commissioner talk about some of our problems in that regard, Senator Seekins, you raised some questions from people that you have heard about stipulations on the process.   One of the areas that will actually make legal something that has happening right now under our regulations, but some people think that the regulation may not be sufficient.   Attorney’s fees in Workers’ Compensation, even though they are usually paid by an insurer in addition to benefits, they are not taken out of benefits.  They have to be approved by the Workers’ Compensation Board before they can be                                                               
legally seen.  It’s actually a criminal offense to do otherwise.

                                                                                                                                
We have a regulation that is based on some concerns over the years that there was a need to have a way to get an attorney to give you a consultation, even if they didn’t take on your case, just give you some advice, even if the advice was, ‘I can’t take your case,’ or ‘I don’t think that you have such a good case.  So, we have a regulation that allows a one-time consultation fee of up to $300 to be paid by an injured worker and received by the attorney.

                                                                                                                                
MR. LISANKIE:  There are some attorneys that thanked us for the regulation, but looked at the statute and said they don’t want to put themselves in that kind of jeopardy with a potential criminal act.  So, in section 42 of the bill, it would specifically legalize the receipt of a one-time consultation fee of up to $300.  The hope is that it will make it just a little bit easier for people to at least get an initial consultation and guidance even if they continue to have problems getting someone that will actually take on their case.

                                                                                                                                
MR. LISANKIE: Another significant change is that section 9 will provide that the Department of Labor and Workforce Development may contract with a non-profit organization or organizations to provide some information and legal assistance to injured workers that are unable to obtain private counsel.  One of the things that we continue to hear is that there is a limited number of private counsel that are willing and able to represent people in workers’ compensation matters.  We have heard this for a considerable period of time long before I ever came to the division.  People have been talking about it during the 20 years that I have been working in the field.  This is kind of an offer; it’s kind of an approach to attempt to get a non-profit organization that has some understanding of say, disability law but, perhaps hasn’t focused on workers’ compensation at this point, to get them into a contractual relationship with the department for a period of time and see if we can kind of prime them and get in this area of assistance.  And then they would be eligible to get attorneys fee awards if they were successful in helping people before the board in the same way that a private attorney would and, hopefully, the attorneys fees would take the place of further funding as it went forward.

                                                                                                                         
This is, I know, kind of a stretch beyond what we have done over the many years of workers’ compensation. We have always left it to the private sector to represent people, but we continue to hear that a significant number of people feel, and  commonly testify before a committee such as this, that they are unable to get an attorney that is willing to take on their case.  And while the division gives them as much advice and assistance as we can, obviously we can’t represent them.  This is an attempt to try to encroach on that divide, to try and narrow the problems that they have as far as not being able to get help with what their claims should be understood by an attorney.

                                                                                                                        
CHAIR BUNDE: And then these organizations would then provide                                                               
legal representation?

                                                                                                                       
MR. LISANKIE: That is the hope.

CHAIR BUNDE: Obviously they would be legally able to provide                                                               
that, I mean, they would be members of the bar.

                                                                                                                         
MR.  LISANKIE: Yes, the contract would have to delineate the requirements and that would certainly be one of them, if they are going to represent someone they are going to have to be admitted to the bar.

                                                                                                                        
CHAIR BUNDE: If they can’t find an attorney, if there is a non-profit group that is perhaps able to employ an attorney on a broader scope then we could bring them in.

                                                                                                                      
1:56:58 PM.

SENATOR SEEKINS: Mr.  Lisankie, let me go back just for a moment to section 42 if I can and ask a question here.   This one-time fee of $300, is that one time per insured or one time per attorney?

                                                                                                                         
MR. LISANKIE: I believe it would be one time per attorney.  It’s your money; as the injured worker, it would be coming out of your pocket if you had enough money to pursue a number of consultations.  My interpretation of this is yes, you could do that and the attorney would not have to keep track of whether someone has already utilized this safety valve.

                                                                                                                              
SENATOR SEEKINS: So, each attorney could take at least $300 from the insured for any attorney that they choose to talk to -- one time.

                                                                                                                                
MR. LISANKIE:  Any injured worker could go to any attorney, and if the attorney wanted to charge a consultation fee up to $300, they could do so.

                                                                                                                         
SENATOR SEEKINS:  Is there any mechanism for the insured to recover that $300?

                                                                                            
MR.  LISANKIE: Yes, if it develops into a disputed claim and there is some success, I would say yes, that an employee, even if they did it on their own they could ultimately seek recovery of that as a cost of their claim, and I would anticipate that the board would recognize that as a cost of pursuing their claim and reimburse them for it -- order reimbursement for it.  Obviously, the board doesn’t pay for anything.

SB 130 Committee Minutes, March 10, 2005.

In an April 15, 2005 sectional analysis, the Attorney General’s office explained its understanding of proposed AS 23.30.082 and said:

Section 23 creates a new section, AS 23.30.082, establishing a workers compensation benefits guarantee fund to assist injured employees of uninsured employers.  The fund is established in the general fund, comprised of the civil penalties paid under AS 23.30.080, income earned by investment, money deposited in the fund by the department, and appropriations to the fund.  The fund may be used to pay claims, expenses of the fund, and legal expenses.  The reference to ‘legal expenses’ in subsec. (a) is intended to refer to the legal expenses of the fund, not those of the claimant against the fund. . . .

In his letter to the Governor, the Attorney General reviewed FCCS SB 130 and gave his opinions concerning it.  In particular, in reference to the Fund, he said:

At Sec. 31 this bill establishes a workers’ compensation benefits guaranty fund to assist injured employees of uninsured employers. The fund is established in the general fund, comprised of the civil penalties paid under AS 23.30.080, income earned by investment, appropriations, if any, to the fund, and money deposited in the fund by the department.  The fund may be used to pay claims, expenses of the fund, and legal expenses.  The reference to ‘legal expenses’ in subsec. (a) is intended to refer to the legal expenses of the fund, not those of the claimant against the fund. . . .   Money collected shall be paid to the fund.  Claims will be paid in the order made against the fund, without interest.  Finally, the division is authorized to contract for adjustment of claims against the fund (letter, July 18, 2005).  

“Duly” means in “due or proper form or manner; according to legal requirements.”  Black’s Law Dictionary, 6th Edition, at 501.  “Authorized” is “sometimes construed as equivalent to ‘permitted’ or possessed of “rightful or legal power.”  Id. at 133-134.  “Indemnity” means “the benefit payable under an insurance policy.”  Id. at 769.  

ANALYSIS 

1) When does the Fund’s obligation to pay Employee’s benefits arise?

The Alaska Legislature made it clear the Act is to be interpreted so as to “ensure” quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers, at a reasonable cost to employers subject to the Act.  In this instance, there is no “cost” to Employer because it was uninsured at the time of Employee’s work-related injury and thus paid no insurance premiums in respect to this injury.  A corollary to this legislative objective is the further intent requiring process and procedure under the Act be a “summary and simple” as possible.  In other words, the Act is supposed to provide injured workers, especially those with employers who violated legal requirements to provide insurance coverage and thus the employees have little other recourse, a simple, speedy remedy to obtain medical and other benefits provided in the Act, “in the most efficient, most dignified, and most certain form.”  Alaska Supreme Court precedent also recognizes this social and legislative mandate (see e.g., Hewing and Gordon).

Furthermore, the Act’s “payment” provisions explicitly state benefits should be paid promptly, periodically, and directly to the person entitled to the benefits “without an award,” unless the employer controverts the employee’s right to benefits.  The law specifically delineates how an employer files a valid controversion notice.  Employers may be penalized for failure to timely controvert, if they resist or deny benefits without controverting, or if they controvert on invalid legal or factual grounds.  These statutes and precedent lead to the inescapable conclusion the legislature intended injured workers to be paid benefits promptly, regardless of the payment source, unless there is a valid reason to controvert their rights to those benefits.  This language and intent are especially clear and plain on the statutes’ faces.

Furthermore, assuming arguendo a need to dig further into legislative history to divine intent, such history also supports a legislative objective to promptly compensate injured workers with benefits to which they are entitled.  Former Division Director Mr. Paul Lisankie testified before the legislature the potentially hefty fines assessed against uninsured employers would go to the §082 Guaranty Fund to pay “benefits” not otherwise recovered from an uninsured employer. Even the Attorney General’s sectional analysis indicates the Fund’s purpose is to “assist” injured workers injured while working for uninsured employers and pay their “claims.”  The former Governor’s letter to the State Senate recognized the Act’s intent to provide benefits “quickly and efficiently” and suggested his bill provided “improvements” to enhance that goal.

The Fund does not deny liability to Employee for at least temporary total disability and medical benefits.  Construing §082 in light of the Act’s overall intent and purposes, supra, and to effectuate the same, results in a conclusion the Fund must pay Employee’s benefits as though it was the insurer for an insured employer.  As Employee argued, the Fund stands in the shoes of an insurer.  The Fund’s contrary arguments in this respect are understandable, if not troublesome, in light of the Dedicated Funds Clause of Alaska’s Constitution.  The legislature intended to permit legislative appropriations and civil penalties from uninsured employers to create a fund to “guarantee” injured workers benefit payments when injured while employed by uninsured employers.  These state funds must be deposited into the General Fund to avoid running afoul of the Dedicated Funds Clause.  Consequently, this causes the Fund some difficulties in managing its budget.  But the law (AS 37.05.146) also states “program receipts,” expressly including the “workers’ compensation benefits guaranty fund (AS 23.30.082),” are not appropriated from the unrestricted general fund; they are appropriated from what the Supreme Court refers to as “restricted” funds.  So, the Fund’s ability to obtain liquid funds with which to pay injured, uninsured Alaskan workers is not so daunting.

The Fund’s present process and payment procedures make it difficult and time-consuming at best for Employee to obtain benefits from the Fund.  It is anything but “the most efficient, most dignified, and most certain form” of delivering his benefits.  The Fund adopted its own interpretation and methods, but there are no administrative regulations concerning how payments occur.  The Fund argues each and every payment from the Fund to an injured worker or to a medical provider must first be “appropriated” from the Fund by the legislature at the Division’s request, only after the Board orders the Fund to pay.  The Fund adheres to this ad hoc procedure, even in cases in which, as here, benefits are due without an order.  Consequently, under the Fund’s current system, it is conceivable an injured worker could wait months for a Board hearing, then months simply for an annual legislative session, and even longer for an appropriation committee to take action on his request for payment.  Absent a special legislative session, it is conceivable the Legislature, in any given year during its 90 day session, might not have time to address the Division’s request for benefit appropriations.  But the law on its face does not require a cumbersome system; and taking into account the law’s plain meaning and purpose, reason, practicality, and common sense, as well as the drafters’ intent make it difficult to believe the Legislature intended such a system.  

First, the statute establishing the Fund states amounts in it “may” be appropriated for “claims” against the Fund; but it does not say when.  There is no prohibition in the statute preventing the Fund’s contractual adjuster from establishing the functional equivalent of “fund reserves” just as is done by insurance companies.  On an annual basis the Fund could seek appropriation for fund reserves to cover anticipated, known or even potential obligations to injured workers.  An amount could be appropriated from the Fund’s account not otherwise attributed to a specific claimant, but ready for use in a case like this where benefits are initially payable “without an award.”  Injured Alaskans would not have to wait until the next legislative session and hope the Division convinced an appropriations committee to appropriate funds sufficient to cover benefits to which an employee is entitled.  The Fund may certainly conceive of other, more efficient or creative methods to insure Fund liquidity so money is actually available for disbursement to injured workers, with or without an award, when due.

Second, the law provides the Fund with the same defenses to a claim as an insured employer may ordinarily assert.  But in this case, the Fund offered no valid defense and did not controvert Employee’s claim.  Employee’s arguments in this regard are persuasive.  Had the Fund wanted to dispute, and thus delay, its obligation to pay benefits “due” Employee, it could have and should have filed a controversion notice citing applicable grounds and defenses.  It failed to do so.  Its answer to Employee’s claim offered general defenses, some of which are incorrect as will be discussed infra, but no valid legal or factual affirmative defenses.  Had an insured employer offered the same defenses to prevent payment of benefits from insurance proceeds, its answer would have been viewed as being in bad faith pursuant to the Supreme Court’s Harp opinion.  The Fund decided it had to wait for the board to decide whether or not benefits were “due” and relied upon Tucker as support for its procedure.  Tucker acquiesced to the Fund’s procedure but did not analyze or construe the statutes fully.  Therefore, it is not persuasive precedent in this case.

Third, the law does not require a Board finding or order as a condition precedent to payment in this case’s circumstances, because as Employee pointed out, he is entitled to the presumption of compensability.  He filed a timely report of injury.  His case was never controverted by either Employer or the Fund.  Just as in a claim against an insured employer, who like the Fund has an adjuster advising and adjusting the claim, a Board decision is unnecessary if the employee provides the appropriate information to raise the presumption of compensability and cause it to attach to a claim for disability or medical benefits.  Here, Employee consistently provided the Fund with copies of his medical records showing his disability, referrals for medical evaluation and treatment, and his medical bills proving his medical expenses.  He filed a claim against Employer and the Fund asserting he was an employee of an employer and was injured while on the job.  These actions and evidence were adequate to raise the presumption of compensability and cause it to attach to his claim.  Employer denied Employee was its employee, but never controverted his claim.  The Fund admitted Employer was uninsured, never denied Employee was employed by Employer when injured, and never controverted though it had a right to Employer’s defenses.  The Fund refused to pay based simply on its misunderstanding or misapplication of the law.

Fourth, at hearing, the Fund inquired how it might know whether or not Employee was employed by an employer, disabled, had medical bills, and so forth.  The answer is simple: The Fund has an adjuster, with whom it contracted to provide adjusting services in this case.  The Fund offers no reason why its adjuster could not adjust Employee’s case, where it raised no defenses against his injury or claim, just as easily as the same adjuster might adjust an injured worker’s claim against an insured employer.  Upon receiving and reviewing Employee’s medical records and bills, the adjuster in this case had the same duty to investigate and defenses as any adjuster in a workers’ compensation case with an insured employer.  If, arguendo, the Fund had not yet hired an adjuster when Employee became disabled and incurred medical bills, that would not abrogate its duty to timely pay or controvert benefits; the Fund had authority to appropriate money from the Fund’s corpus for “expenses” and “legal expenses” since November 7, 2005.  At hearing, the Fund’s adjuster had already calculated the precise amount of temporary total disability benefits owed Employee, and the precise amount of medical bills incurred to date.  Upon initially receiving that information, the Fund or its adjuster had an obligation under this case’s facts and the law, construed to ensure payment in the most prompt, most efficient, most dignified, and most certain form, to either controvert payment of those benefits, or pay them promptly in accordance with the Act.  It did neither.  The Fund’s difficulty managing its revenue, caused by the Dedicated Funds Clause and other internal issues, though understandable, is the Fund’s hurdle, and must not become the injured Employee’s.  

Fifth, the Fund has no administrative regulations in place to facilitate the prompt, timely payment of benefits to injured workers entitled to them, with or without an award.  Nevertheless, the vast majority of the Act, not affected by the Dedicated Funds Clause, requires and mandates injured workers be paid promptly regardless of the payment source.  Nothing in the law exempts the Fund from the law’s requirement to either controvert or pay promptly.  To the contrary, the Legislature’s grant of Employer’s defenses to the Fund indicates it also intended the Act’s prompt payment statutes to apply to the Fund as well.  If the Legislature did not expect the Fund to adhere to all the law’s requirements, it is unlikely lawmakers would have given the Fund Employer’s defenses.   Therefore, the Fund had an obligation to manage its finances such that it could pay Employee’s benefits as they became due; with or without an award.  

In this case, disability benefits were due 14 days from the date of the injury; medical benefits were due within 30 days from the date medical bills and associated records were provided to the Fund’s adjuster in this non-controverted case.  In short, the Fund under this case’s facts should have begun paying Employee’s disability benefits retroactively at the latest within 14 days of March 25, 2009, the date Employee’s counsel provided it a medical report on a medical summary, which stated Employee was disabled.  Ideally, the adjuster’s investigation should have begun in late November 2008.  By December 3, 2008, Employer had received information from the Division and responded in a letter of the same date directed to the Fund Administrator.  The Fund’s adjuster, or other person authorized to act on the Fund’s behalf, simply had to call Employer or its counsel and ask if it had paid any benefits, much like it would interview an insured employer to determine if Employee was still employed, was being paid full or part wages in lieu of benefits, or perhaps was on light duty.  Once the Fund determined these simple facts, it had to pay Employee retroactive to his date of injury.  If Employer raised objection based on any ground, like “no employee-employer relationship,” the Fund could raise that defense and controvert.  Short of doing so, the Fund had an obligation to pay promptly to effectuate the Act’s purposes.  This process not only furthers the Act’s intent to provide prompt payment to injured workers, but avoids issues of potential “double recovery” or erroneous payments, and could conceivably result in the Fund actually paying fewer benefits in cases such as this.  For example, finding no reason to controvert, the Fund could have begun payments promptly thus reducing or possibly eliminating the no-payment-penalty assessed against Employer, which ultimately comes from the Fund, as discussed infra.

Sixth, upon payment of benefits to which Employee is entitled, the Fund is “subrogated to all the rights of the employee to the amount paid, and the employee shall assign all right, title and interest in that portion of the employee’s workers’ compensation claim and any recovery under AS 23.30.015.”  Upon payment of benefits to which Employee is entitled, the Fund is not without redress; it stands in Employee’s shoes given Employer’s default.  The Division pursuant to AS 23.30.170(b) can take appropriate action to assure collection of the defaulted payments from Employer and any amounts collected shall be deposited in the Fund.  Both Employee and the Fund are thus made whole.

Seventh, Tucker does not support the Fund’s position, and is distinguishable on it facts because it dealt with a Board award, rather than a claim benefits were due and thus “duly authorized” when the presumption attached and Employee’s right to benefits was not controverted.  Furthermore, Tucker relied upon the Fund’s attorney’s statements the Fund’s payment requirements are governed by its statute, subject to “time frames of appropriation and claim priority.”  But Tucker offered little analysis of this procedure, how §082 is construed in context of the Act’s overall purposes, or any explanation why the Fund would not be bound by other Act requirements for prompt payment.  Tucker’s conclusion on this point is at odds with the Act’s overall purpose and intent, the former Governor’s intent in 2005, and the Legislature’s intent in establishing the Fund in the first instance.  Tucker’s statement benefits awarded against the Fund by the board “would be duly authorized” within §082’s meaning does not mean benefits payable without an award would not similarly be “duly authorized.”  Using a simple dictionary definition of “duly authorized,” benefits payable without an award are “duly authorized” by operation of law; in other words, in non-controverted claims an injured worker is entitled to prompt payment without even filing a worker’s compensation claim.  Tucker expressly declined to comment on whether claims could be “duly authorized” in other ways as well.  Consequently, Tucker will not be followed on this point in this decision.

Eighth, the Fund’s insistence on a supplementary order of default as a condition precedent to payment is not supported by other sections of the Act either.  Pursuant to AS 23.30.080(g), “the director may declare the employer in default” if it fails to pay civil penalties as ordered.  Pursuant to AS 23.30.170(a), in “case of default” a party may apply for an order “declaring the amount of the default.”  Similarly, pursuant to AS 23.30.250(b), if an individual, typically an injured worker, fails to reimburse compensation and pay costs and attorney fees when ordered, “the employer may declare” the individual in default and proceed to collect those sums due.    In each instance used, “default” implies a past tense.  In other words, if one does not timely pay an obligation, one is in “default” in that obligation.  In each section there is no requirement the board “declare” someone is in default.  Section 170 does not require a Board finding or order stating one is in default; it simply authorizes an order declaring the “amount of the default.”  Employers and Employees due reimbursement request and obtain supplementary orders of default in which the amount due is declared for judgment purposes, including in an employee’s case recording to protect liens.  However, a Board order declaring default is not needed.  If an amount due pursuant to the Act is not paid, it is by definition in default, with or without a board order.  The Fund’s contention it is not obligated to pay until the board enters an order declaring the employer in default is simply not supported by the Act.

Lastly, the May 21, 2009 D & O specifically stated Employee and AOIC both had “duly authorized,” compensable claims against Employer, payable under the Act for purposes of §082.  Yet, the Fund still did not make any payments.  Nothing in the law requires a supplementary order of default against Employer before the Fund can and should make payments.  The Fund’s traditional process in this respect is not supported by the statute, or any regulation.  A supplementary order of default is separate and distinct from the Fund’s purposes and may be used by Employee to obtain a judgment in Superior Court, which he can then record to support his lien against Employer’s property.  This further protects Employee in the event the Fund never pays.  The Fund’s obligation to pay, however, is not contingent upon issuance of a supplementary order of default against Employer.

2) Which benefits must the Fund pay?

The Fund admits it must pay disability and medical benefits and related transportation expenses. Thus, those items are not at issue.  In respect to the remaining parts of Employee’s and AOIC’s claims, however, the Fund misconstrues and misconceives §082 in light of the Act’s overall purpose.  The Legislature’s overall intent, articulated in AS 23.30.001, is to provide for “quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost” to applicable employers.  The law further intends benefits be paid “in the most efficient, most dignified, and most certain form.”  As discussed supra, Employer incurred no costs because it failed to follow the law and pay for insurance coverage.  Therefore, the focus here is on the Act’s intent to provide and deliver indemnity and medical benefits to injured workers with dignity, certainty and efficiently.  

“Indemnity” means “the benefit payable under an insurance policy.”  Experience, judgment, observations, unique or peculiar facts of cases involving uninsured employers, and inferences drawn from all of the above compel the conclusion claims and awards in a typical workers’ compensation case include attorney’s fees, costs, interest and penalties paid under an insurance policy.  The Fund is designed to pay “claims.”  It stands in the shoes of an insurance company in uninsured cases.  Suggesting Employee obtain parts of his worker’s compensation benefits from Employer, which may resist or be insolvent, rather than from the Fund injects impermissible notions of uncertainty and inefficiency into the system, contrary to the Act’s purposes.

The Act’s general purpose is to provide workers with a simple, speedy remedy and compensation for injuries arising out of their employment.  In respect to attorney’s fees, Employer “is liable for and shall secure the payment” to Employee “of the compensation payable under . . . 23.30.145. . . .”  Thus, the Act specifically designates attorney’s fees as “compensation.”  The Fund’s authorizing statute §082 empowers the Fund to pay “claims” made against it.  Experience, judgment, observations and inferences drawn from those factors reveal “claims” typically include attorney’s fees, costs, interest, and penalties.  Section 082’s language, however, is even broader than simply “compensation” and requires the Fund to pay both compensation “and benefits” due.  Furthermore, an injured worker “entitled to compensation under the provisions of this chapter has a lien for the full amount of the compensation the person is entitled to, including costs and disbursements of suit and attorney fees allowed.”  Injured workers may seek a default order declaring the amount of a default for redress in the Superior Court or for recording purposes, and such orders include all “compensation due under an award of compensation” including attorney’s fees, costs, interest, and penalties.  In respect to penalties, invalidated controversions will result in penalties awarded as “additional compensation under AS 23.30.155(e).”  Penalties fall under the statute entitled “[p]ayment of compensation,” which requires payment of “an additional amount” of compensation in the form of a penalty.  Accordingly, reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the drafters’ intent dictates penalties are also “compensation” awarded in “claims.”  

A frivolous or unfair controversion potentially resulting in an “unfair claim settlement practice” includes an unreasonable failure to pay “compensation due,” which is defined as “the benefits sought by the employee, including but not limited to disability, medical, and reemployment benefits. . . .” (emphasis added).  Former Division Director Lisankie testified penalties from uninsured employers go to a “fund to receive those fines and uses those fines to pay for the benefits of injured workers who were working for an uninsured employer at the time that they were injured and weren’t able to get their benefits directly from them” (emphasis added).  Immediately after this testimony, former Director Lisankie further explained changes in the law were designed to make attorneys more readily accessible to injured workers, not less accessible, and more willing to take on claims against uninsured employers.  Both the “sectional analysis” and the Attorney General’s letter to the Governor note the Fund’s purpose is to pay “claims.”
Again, Tucker does not support the Fund’s position.  Tucker only denied the employee’s fee request because at the time Tucker was decided, little money had been appropriated to the Fund; Tucker did not altogether rule out payment of a claimant’s lawyer’s fees from the Fund.  By contrast, the record shows sufficient money has been appropriated and deposited into the Fund to cover all aspects of Employee’s claim.  Furthermore, Tucker does not explain why penalties would not be payable from the Fund.  Nothing in the law creating the Guaranty Fund prohibits Employee’s claim from including penalties.  Similarly, nothing in the law prohibits the Fund from paying that portion of Employee’s claim that includes penalties.  Contrary language in Tucker will not be followed in this decision for the reasons discussed supra.  

Employee stipulated before hearing he was not seeking penalties “against” the Fund.  He stated at hearing he was not seeking interest.  It is not clear from the record whether Employee meant he was not seeking interest “against” the Fund because it had not paid, or he was not seeking interest “from” the Fund as part of his benefits due and owing.  Nevertheless, AOIC made it clear it sought its bill and any other benefits to which it was entitled, and both claimants are entitled to a declaration of the interest and penalties in default.  Therefore, this decision will also address the Fund’s liability to pay interest and penalties.  

There is a distinction between an injured worker or subrogees obtaining interest and penalties “against” the Fund, and obtaining them “from” the Fund.  The two concepts are mutually exclusive and unrelated.  There is no statutory prohibition barring penalty payments from the Fund.  Interest on benefits is mandated by law.  As to interest, reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the drafters’ intent requires the conclusion, if Employee’s claim against Employer includes interest, the Fund is obligated to pay it because it is part of Employee’s claim.  The same is true of AOIC’s claim.  If the Fund lacks sufficient money to pay Employee’s benefits, it is not obligated to pay additional interest.  The law’s reference to the Fund satisfying unpaid claims “without interest” clearly is limited only to §082(e), the subsection which explains the Fund’s “first come, first served” payment protocol.  In cases where the Fund has inadequate money to meet its obligations, a claimant cannot claim interest “against” the Fund for the delay.  In other words, if a hypothetical claim against the Fund includes $10,000 in temporary total disability, $8,850.00 in permanent partial impairment, and $500.00 in interest, the injured worker is entitled to $19,350.00 ($10,000 + $8,850.00 + $500.00 = $19,350.00) from the Fund.  If, however, the fund cannot immediately pay this amount because it has inadequate money with which to pay, and the employee must wait, he is still entitled to this amount but cannot claim additional interest “against” the fund for the time value and loss of use of his $19,350.00 while he awaited Fund payment.  However, this subsection cannot be reasonably interpreted to mean an injured worker cannot under any circumstances obtain interest, to which he is entitled by law as part of his “claim,” from the Fund when payment is made.  

Employer notes references in legislative history to “legal expenses” referring to the Fund’s legal expenses and not to those of a claimant against the Fund.  But these references in no way diminish or bar Employee’s right to receive from the Fund attorney’s fees to which he is entitled against Employer.  The cited legislative history simply clarifies §082(a) authorizes the Fund to pay its own legal expenses.  It does not mean the Fund is barred from paying Employee’s legal expenses too.  Had the legislature wanted to exclude any and all attorney’s fees (other than those incurred by the Fund) from the Fund’s obligation to pay, it could have said so; it did not; it required the Fund to pay “claims” against it.  As stated supra, Employee’s attorney’s fees are included in his “claim” before the board, the board’s award, and are part of the “claims” the Fund pays.  Employer argued it was inconceivable a fund would be established that paid a claimant’s attorney’s fee, since the Fund would supposedly soon be exhausted.  It is inconceivable the Legislature would establish a guaranty fund, which would not compensate attorneys willing to represent injured workers in claims against uninsured employers in light of reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the drafters’ intent and given the Legislature’s intent to make attorneys more readily available to injured workers.

Not every injured worker seeking compensation and benefits from the Fund will have an attorney.  Not every claim against the Fund will be disputed by the employer.  Therefore, fees and costs will not be at issue in every claim against the Fund.  Furthermore, if the Fund is concerned about employees’ lawyers’ fees quickly exhausting the Fund, it can carefully evaluate cases in which claims are made against it and minimize fees incurred resulting from its resistance.  Its adjuster can interview witnesses and employers and determine whether or not it should raise any defenses to claims from injured workers who worked for employers who violated state law by failing to insure them.  Since uninsured employers, such as this one, are also subject to discretionary, Board-levied penalties in separate “failure to insure” actions brought by the Division’s Special Investigations Unit, the Fund stands to receive additional civil penalty payments from Employer to help offset all Fund disbursements to Employee, including interest, penalties, fees and costs.

Upon payment of the benefits to which Employee is entitled, the Fund is automatically subrogated to Employee’s rights to the amounts paid.  Payment operates as an assignment to the Fund of Employee’s rights, title and interest in his claim against Employer, and the Fund may pursue recovery.  Thus, the Fund is further protected and has the ability to obtain reimbursement from Employer.

Lastly, the Workers Compensation Appeals Commission awarded attorneys fees, paid from the Fund, to an uninsured employer’s attorney who successfully challenged a Board ruling against the uninsured employer.  It is incongruous to think the Legislature intended the Fund would pay an uninsured employer’s attorney’s fees for successfully prevailing on an issue before the commission, but would not pay Employee’s attorney for successfully obtaining benefits from an uninsured employer.  Accordingly, in light of the Act’s purposes and reasonable construction of §082, reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the drafters’ intent mandates a conclusion the Fund is liable to pay Employee’s attorney’s fees and costs.  Nothing in the statute read in context of legislative history and intent compels a different result.

This result is “quick” because it conforms to the Act’s intent for prompt benefit payment and Employee need not wait for various unwritten, ad hoc procedures to be followed before he receives his benefits, with or without an award.  It is “efficient” for the same reason and because it satisfies the Act’s intent for a summary and simple remedy for workplace injuries.  It is “fair” because Employee gets all his claimed benefits to which he is entitled from the Fund established for that purpose, Employer may, in the Board’s discretion, contribute civil penalties to help defray all disbursements, and the Fund is subrogated to Employee’s rights under the Act and can attempt recovery from Employer.  It is “predictable” because the Fund currently has known money sufficient to pay Employee’s claim; it is unknown whether Employer will ever have assets sufficient from which Employee may recover, or if may extinguish its obligations through bankruptcy.  

3) Is Employee, AOIC, or “passive subrogees” entitled to an additional award of penalty, interest, and in Employee’s case, attorney’s fees and costs against Employer?

As neither Employer nor the Fund paid any benefits the Employee is entitled to as result of the May 21, 2009 award, Employee, AOIC and “passive subrogees” are all entitled to an additional award of penalty, interest, and in Employee’s case, attorney fees and costs against Employer.  First, because Employer and the Fund did not pay any benefits awarded in the May 21, 2009 D & O, the law says Employee is entitled to a separate penalty from Employer pursuant to §155(f) because compensation payable under that award was not paid within 14 days after it became due.  Payment was due on May 21, 2009, but was not made.  Consequently, the law requires additional compensation equaling 25% of the unpaid benefits.  The record discloses no payments have been made and neither Employer nor the Fund sought an interlocutory injunction staying payments.  The law further provides the additional amount shall be paid directly to the recipient to whom the unpaid compensation was due.  Accordingly, Employee, AOIC and all “passive subrogees” are entitled to an additional 25% penalty on the value of all benefits the May 21, 2009 D & O awarded them, as set forth in the findings of fact on pages 14-15, supra.

Second, the law requires Employer to pay interest on compensation not paid when due.  Compensation awarded in the May 21, 2009 D & O was not paid within 14 days of the decision’s date.  Therefore, Employee, AOIC and “passive subrogees” are entitled to post-judgment interest, which is mandatory as indicated by the law’s “shall” language.  This additional award of post-judgment interest on all benefits awarded Employee in the May 21, 2009 D & O is awarded as set forth in the findings of fact on page 15, supra.

Third, Employee successfully obtained another award of benefits from Employer.  No party objected to Employee’s September 17, 2009 or October 6, 2009 affidavits identifying $8,875.50 in fees and $230.41 in costs from May 26, 2009 through September 17, 2009, and identifying $3,310.00 in fees and $23.61 in costs from September 18, 2009 through October 6, 2009, respectively.  Employer wanted a differentiation between fees incurred “against” Employer and fees incurred as Employee tried to obtain payment from the Fund.  There is no distinction; had Employer paid the benefits it owed Employee, Employee would not have incurred any additional fees or costs.  By not paying, Employer resisted but did not controvert.  Consequently, fees are awardable pursuant to AS 23.30.145(b).  

This claim was relatively complicated and tenaciously litigated, and the immediate benefit resulting to Employee is fairly significant, primarily because Employer is required to pay additional penalties and interest, Employee will obtain a supplementary order declaring the amount of Employer’s default, and Employee prevailed in his arguments against the Fund, which should result in prompter payment of his benefits.  

Subsection 145(b) requires “reasonable” awards of attorney’s fee and costs.  The requested hourly rates of $350.00 and $380.00 are reasonable based upon this attorney’s expertise in workers’ compensation cases and rates paid to similarly experienced attorneys, according to experience and observations.  The paralegal rates of $115.00 up to and including $145.00 per hour are also reasonable for the same reasons.  No party objected to the hourly rate, hours, or paralegal rates or to any of the costs submitted.  The other itemized legal costs are all reasonable based on experience, observations and the lack of any objections.  8 AAC 45.180(d)(2) requires a fee awarded under §145(b) be “reasonably commensurate” with the actual work performed, and of these itemized hours for Employee’s attorney in this case are reasonable based on experience, observations and the lack of any objections.  Accordingly, Employee is awarded $12,185.50 in fees and $254.02 in costs.
4) Is Employee entitled to a supplementary order declaring the amount of Employer’s default?

The law says if Employer defaults in payment of compensation due under award of compensation for 30 days after the compensation is due, Employee may, “within one year after the default,” apply for a supplementary order declaring the amount of the default.  Compensation payable under the award dated May 21, 2009 was due May 21, 2009.  Thirty days from that date is June 20, 2009.  Employee filed a claim requesting a supplementary order declaring the amount of default on July 2, 2009, well within one year from the date compensation payable under an award was due.  Accordingly, Employee’s request was timely and he is entitled to a supplementary order declaring the amount of Employer’s default.  A separate D & O will issue as a supplementary order declaring the amount of Employer’s default.  

CONCLUSIONS OF LAW

1) The Fund’s obligation to pay Employee’s benefits arises at the same time an uninsured employer’s obligation to pay benefits arises, with or without an award.

2) The Fund must pay all compensation and benefits to which Employee is entitled with and without an award.

3) Employee, AOIC and “passive subrogees” are all entitled to an additional award of penalty, interest, and in Employee’s case, attorney’s fees and costs against Employer.

4) Employee is entitled to a supplementary order declaring the amount of Employer’s default.

ORDER
1) The Fund shall pay Employee, his attorney, AOIC, and all medical providers directly all benefits to which they were entitled without an award and awarded to them in the May 21, 2009 D & O, including TTD, medical and related transportation expenses, attorney fees, costs, penalties, and interest, as set forth in the factual findings in this decision.

2) Employer shall pay Employee and his medical providers, including AOIC and “passive subrogees” directly a separate, additional 25% penalty pursuant to AS 23.30.155(f) on all TTD, medical and related transportation expenses, attorney fees, costs, penalties, and interest awarded in the May 21, 2009 D & O, as set forth in the factual findings in this decision.   

3) Employer shall pay Employee directly, post-judgment interest pursuant to 8 AAC 45.142(a) on all TTD, all properly documented medical expenses paid from his own pocket, and on all attorney’s fees, costs, penalties and interest awarded him in the May 21, 2009 D & O, as set forth in the factual findings in this decision.

4) Employer shall pay Employee’s medical providers including but not limited to AOIC and “passive subrogees” directly, post-judgment interest pursuant to 8 AAC 45.142(a) on the value of all medical benefits awarded in the May 21, 2009 D & O, as set forth in the factual findings in this decision.  

5) Employer shall pay Employee’s attorney directly the additional sum of $12,185.50 in fees and $254.02 in costs pursuant to AS 23.30.145(b) and 8 AAC 45.180.

6) The Fund’s payment of benefits operates as an assignment to the Fund of all of Employee’s rights, title and interest in his claim against Employer, and the Fund may pursue recovery against the Employer through the Supplementary Final Order Declaring Amount of Default to be issued.

7) Jurisdiction is reserved to award additional pre- and post-judgment interest on the balance of stipulated medical bills not currently documented in Employee’s agency file, and to determine the §155(f) penalty distribution should the parties not be able to determine the amounts.

Dated at Anchorage, Alaska on January   , 2010.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Worker’s Compensation Appeals Commission. 

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHARLES G. WEST employee / applicant; v. MIDWAY AUTO PARK SALES & RENTALS, employer; uninsured, defendant; and State of Alaska Workers’ Compensation Guaranty Fund, respondent; Case No. 200817952; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on January 15, 2010.
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� D & O at 52-53.  The orders were numbered in the original D & O; here they are lettered to avoid confusion with the factual findings.


� Original document contained numbered paragraphs; paragraphs are lettered in this decision to avoid confusion with the current factual findings.
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