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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MIKE W. DUFRESNE, 

                                                Employee, 

                                                Applicant

                                                   v. 

AMERICAN GUARD SERVICES INC,

                                                Employer,

                                                   and 

EVEREST NATIONAL INS CO,

                                                Insurer,

                                                Defendant(s).
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	FINAL DECISION AND ORDER

AWCB Case No.  200703751
AWCB Decision No. 10-0009
Filed with AWCB Anchorage, Alaska

on January 15, 2010


The Employee’s workers’ compensation claim was heard on December 8, 2009, in Anchorage, Alaska.  Employee represented himself and testified at the hearing.  Attorney Jeffrey D. Holloway, Holmes Weddle & Barcott, represented the employer and insurer.  Employee’s wife Jennifer R. Dufresne also testified.  The record closed at the conclusion of the hearing.


ISSUE
Employee asserts his ongoing bilateral wrist pain is the result of his work with Employer because he first noticed symptoms in 2003 when he was locking and unlocking over 500 doors per work shift.  He also sought medical treatment in 2003 but was not told then his condition might be work related.  Employer contends Employee failed to notify it of the hand and wrist problems until 2007, more than 30 days after Employee knew or should have known he might have a work-related condition.  Employer also contends Employee’s claim is time-barred because he failed to request timely a hearing within two years of the Employer’s Controversion in June 2007.  Furthermore, Employer asserts there is no medical evidence connecting Employee’s bilateral carpal tunnel syndrome to his work.

1. Did Employee sustain a work injury with Employer?

2. Is Employee’s claim for medical treatment for his hands and wrists barred by AS 23.30.100 and/or AS 23.30.110(c)?


FINDINGS OF FACT

After a review of the complete file and testimony, the preponderance of the evidence establishes the following:

1. Employee worked for Employer for eleven and a half years as a security guard.  His work involved locking and unlocking over 500 doors during a work shift and in 2003 he reported to his doctor numbness in his hands (Employee’s September 8, 2009 deposition at 9,14-15; hearing testimony).  

2. On May 13, 2003, Employee saw Vernon Cates, M.D., with complaints of numbness in his hands.  Dr. Cates noted Employee had gained 22 pounds in the past year and had calluses over the dorsal aspect of his knuckles.  Dr. Cates opined the numbness was due to a circulatory-type phenomenon (May 13, 2003 Cates chart note).

3. On May 20, 2003, Employee saw Dr. Cates again for numbness in his hands and Dr. Cates ordered an EMG.
  Dr. Cates noted again the callous-type formation on the hands and wondered if Employee was using a punching bag or “doing something to accelerate this callous-type formation” (May 20, 2003 Cates chart note).

4. On May 22, 2003, Employee saw Shawn P. Johnston, M.D., for an EMG which showed mild carpal tunnel syndrome (CTS), bilaterally.  Employee told Dr. Johnson he noticed the numbness when locking and unlocking doors at work.  Dr. Johnston recommended use of resting night splints and anti-inflammatories but gave no opinion regarding the cause of the complaints (May 22, 2003 Johnston letter to Dr. Cates).

5.On March 14, 2007, Employee saw Dr. Cates for numbness and tingling in his upper extremities which Dr. Cates indicated was circulatory in nature (March 14, 2007 Cates chart note).

6. On March 14, 2007, Employer filed a Report of Occupational Injury or Illness stating Employee complained of numbness to hand and wrist on March 9, 2007 (Employer’s Exhibit 2 to Hearing Brief).

7. On March 27, 2007, Employee saw Dr. Cates who stated he did not think Employee had CTS and recommended Doppler studies for the upper extremities (March 27, 2007, Cates chart note).

8. On March 27, 2007, Employee saw Dr. Jensen for his complaints of numbness and tingling in his hands for the past 4 years or so.  Employee reported wearing braces with minimal results and said both upper extremities were equally involved.  Dr. Jensen’s impression was bilateral CTS.  However, Dr. Jensen noted “some less classic portions” to Employee’s condition, so he could not predict Employee would have any significant relief from surgical releases.  Dr. Jensen recommended new electrodiagnostic testing (March 27, 2007 Jensen chart note).

9. On April 2, 2007, Employer filed a Controversion denying all benefits under AS 23.30.100, stating that Employee failed to give notice to his Employer within 30 days of injury.

10. Employee signed a Worker’s Compensation Claim (WCC) on April 18, 2007, asserting an injury date of March 12, 2007, and stating he had not previously filed an injury report with Employer but was now doing so since his symptoms were getting worse.  The WCC was received by the Board on May 8, 2007 (Employee’s 4/18/2007 WCC).

11. Employee saw Dr. Cates on April 25, 2007, who noted his work in security for several years.  Dr. Cates opined he was not convinced Employee had CTS but thought an EMG was essential for diagnosis (April 25, 2007, Cates chart note). 

12. On May 8, 2007, on a Physician’s Report form, Dr. Cates checked the box indicating Employee’s CTS was work related (May 8, 2007 Cates Physician’s Report).

13. Employer answered the WCC on June 5, 2007, denying the claim in part under AS 23.30.100 (lack of timely notice of injury to Employer) (Employer’s June 5, 2007 answer, received at AWCB on June 11, 2007).

14. Employer also controverted Employee’s claim on June 5, 2007 for failure to give notice within 30 days of date of injury (Employer’s June 5, 2007 controversion).

15. Employer filed an Amended Answer to Employee’s April 18, 2007 WCC on June 21, 2007, asserting Employee failed to notify Employer timely of his CTS (Employer’s June 21, 2007 Answer).

16. Prehearings were held on June 28, 2007 and July 30, 2007.  Neither Prehearing Conference Summary advised Employee of any time limits for requesting a hearing.  At the July 30, 2007, Prehearing Employer advised Employee it was accepting his claim and asked for his medical records and bills (June 28, 2007, and July 30, 2007 Prehearing Conference Summaries).

17. On August 27, 2007, Employee saw Paul L. Steer, M.D., for an Employer’s Medical Evaluation (EME).  Dr. Steer agreed Employee had bilateral CTS but opined it was idiopathic and was not work related because it arose following a weight gain and the symptoms came on equally bilaterally.  Dr. Steer noted Employee had changed jobs which changed the kind of repetitive activities.  Employee’s symptoms had not progressed over the years; rather the symptoms simply persisted over the years.  Dr. Steer recommended a repeat EMG and referral to a hand surgeon, and felt Employee would get relief from CTS releases (August 21, 2007 Steer EME report).

18. On September 10, 2007, Employer controverted Employee’s claim, based on the EME report of Dr. Steer (September 10, 2007 controversion).

19. On August 10, 2009, Employee filed an Affidavit of Readiness for Hearing (ARH) (August 10, 2009 Affidavit of Readiness for Hearing).

20. Employer opposed the ARH on August 20, 2009 (August 20, 2009 Affidavit of Opposition).

21. Employee mentioned his wrist problems to his supervisor Dick Taylor sometime between 2003 and 2007 (Employee’s September 8, 2009 deposition at 29).

22. At least two of Employee’s supervisors are deceased (Employee).

23. Employee is still working, now installing security systems, and believes his symptoms are getting worse (Employee’s September 8, 2009 deposition at 31-33).

24. Employee has not sought any medical treatment for his hands and wrists since seeing Dr. Jensen and Dr. Cates in 2007 (Employee’s September 8, 2009 deposition at 30-31).

25. On October 15, 2009, Employee saw Dr. Steer for a follow-up EME.  Dr. Steer reiterated Employee’s CTS was not work related but was idiopathic due to the simultaneous bilateral onset of symptoms in 2003 and more likely than not due to Employee’s weight gain in 2003 (October 15, 2009 Steer EME report).

PRINCIPLES OF LAW

AS 23.30.120 Presumptions 

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given. . . .

The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996)(emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable.  Id.  The Alaska Supreme Court has also held the presumption applies to claims for medical benefits as these benefits come within the meaning of compensation in the Alaska Workers’ Compensation Act.   Moretz.v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability and his employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).
“Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction, 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].’”  Cheeks, 742 P.2d at 244.  In making the preliminary link determination, the Board may not concern itself with the witnesses’ credibility.”  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413,417 (Alaska 2004.

Once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1991).  There are two possible ways for an employer to overcome the presumption: 


(1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 



(2)  directly eliminates any reasonable possibility that the employment was a factor in the disability.  Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).

“Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051, 1054 (Alaska 1994) citing Big K. Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).  The Board must look at the employer’s evidence in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, the Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.  Id. at 1054.  

If the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.  Koons, 816 P.2d at 1381, citing Miller, 577 P.2d at 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the board that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

Statutes of Limitations.

AS 23.309.100 provides:

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.

(b) The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.

(c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business. If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred. 

(d) Failure to give notice does not bar a claim under this chapter

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;

(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

In Cogger v. Anchor House, (936. P.2D 157, 160 (Alaska 1997), the Alaska Supreme Court held:

An employee must provide formal written notice to his or her employer within thirty days of an injury in order to be eligible for workers' compensation under 
AS 23.30.100. For reasons of fairness and based on the general excuse in 
AS 23.30.100(d)(2), this court has read a "reasonableness" standard, analogous to the "discovery rule" for statutes of limitations, into the statute.  Alaska State House. Auth. v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).  Under this standard, the thirty-day period begins when “by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained.” Id. at 761 (quoting 3 Arthur Larson, Workmen's Compensation, Sec. 78.41, at 60 (1971)). . . .  Under Sullivan, the thirty-day period begins to run when the worker could reasonably discover an injury's compensability.  518 P.2d at 761.  The exact date when an employee could reasonably discover compensability is often difficult to determine, and missing the short thirty-day limitation period bars a claim absolutely.  For reasons of clarity and fairness, we hold that the thirty-day period can begin no earlier than when a compensable event first occurs.  However, it is not necessary that a claimant fully diagnose his or her injury for the thirty-day period to begin.  Id.
AS 23.30.110 (c) provides, in part, “[I]f the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”  

The Alaska Supreme Court in Kim v. Alyeska Seafoods, Inc.,197 P.3d 193, 197 (Alaska 2008), held the time limit in AS 23.30.110(c) was “directory,” meaning that “strict compliance . . . was not required,” and that the statute will not bar a claim if there has been “substantial compliance” with it.  The Court in Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912-913 (Alaska 1996), noted that the defense of statute of limitations is “generally disfavored,” and that neither “the law [n]or the facts should be strained in aid of it.”  Id. at 911; accord, Hornbeck v. Interior Fuels, AWCB Dec. No. 08-0072, at 4, n.5 and accompanying text (Apr. 17, 2008).  In Bailey v. Texas Instruments, Inc., 111 P.3d 321 (Alaska 2005), the Alaska Supreme Court held an earlier claim for medical benefits could be barred by operation of AS 23.30.110(c), while a newer claim for different medical benefits, based on different, more recent medical expenses incurred after the filing of the barred claim, could survive.   In University of Alaska Fairbanks v. Hogenson, applying Bailey, the Commission found for continuing benefits, such as TTD, a new claim for benefits may arise despite the statutory bar to benefits under an earlier-filed claim if based on new facts or for a different benefit.  AWCAC Decision No. 074 (February 20, 2008) at 17.  A claimant, after being adequately informed of the 2-year deadline in AS 23.30.110(c), is required to prosecute his claim in a timely manner.  The first controversion submitted by the employer to the Board, after a claim has been filed, starts the two-year time limitation contained in AS 23.30.110(c) running on when the claimant must submit a request for a hearing.

The Alaska Supreme Court in Bohlmann v. Alaska Const. & Engineering, Inc., 205 P.3d 316 (Alaska 2009), reaffirmed the duty of the Board to assist claimants “by advising them of the important facts of their case and instructing them how to pursue their right to compensation.” Id. at 319, citing Richard v. Fireman’s Fund Insurance Co., 384 P.2d 445, 449 (Alaska 1963).

ANALYSIS

Employee did not provide notice to the Board and Employer in 2003 of a possible work injury, even though he now asserts this is when his bilateral wrist problems began.  Employee states he told a supervisor he was having problems with his hand, no actual written notice was given to the Board or the Employer until 2007, by Employee’s own admission on his WCC in 2007.  Employee does contend he notified some of his supervisors at least once between 2003 and 2007 of his wrist problems.  However, all parties agree at least two of Employee’s supervisors in this time frame are now deceased.  Therefore, Employer is prejudiced by the delay in notice since important and critical witnesses are no longer available.  

However, the Board may excuse Employee’s late filing of a claim for benefits if the Employee is a able to offer a “satisfactory reason notice could not be given.”  Employee’s reason for the late notice is that his doctors did not connect the bilateral wrist problems to his work.  This reason would excuse Employee’s late notice because medical evidence of a connection between work and Employee’s disability is necessary to make Employee’s claim compensable.  Nonetheless, acceptance that Employee told Employer of his wrist problems sometime between 2003 and 2007 does not solve Employee’s problem.  Although the Board may excuse Employee’s failure to give timely notice, the late notice means Employee does not enjoy the benefit of the presumption found in AS 23.30.120.  Therefore, the normal presumption analysis is not applicable and Employee must bear the burden of proving his CTS developed from work activities in 2003 by a preponderance of the evidence.

Employer further asserts Employee’s claim is barred by an untimely request for a hearing.  Employee filed his WCC with the Board on May 8, 2007.  It is undisputed Employer filed its first post-claim controversion on June 5, 2007.  Employee needed to request a hearing by June 5, 2009, but he did not file an ARH until August 10, 2009, more than two years from the date of the post-claim controversion.  However, it does not appear from the Board’s file that Employee was ever advised of the time limits for filing an ARH.  More importantly, at the prehearing on July 30, 2007, Employer told Employee it was accepting his claim.  Employer did not again controvert Employee’s claim until September 10, 2007, following the EME.  The time for requesting a hearing may be considered to be tolled following acceptance of the claim until the claim is again controverted.  Therefore, Employee had until September 10, 2009, in which to request a hearing.  His ARH filed on August 10, 2009, was timely. 

Employee must prove his claim by a preponderance of the evidence.  Employee is unable to meet this burden.  Employee’s treating physician Dr. Cates examined Employee for complaints of bilateral wrist pain in 2003 and ascribed the problems to Employee’s circulatory problems, a recent weight gain, and Employee’s apparent punching bag activities.  Dr. Johnston who saw Employee on referral for an EMG in 2003 found mild CTS but did not relate it to Employee’s work even though Employee told him about using his hands to lock and unlock doors several times a shift at work.  Following the EMG study, Dr. Cates still looked to Employee’s circulatory problems as the cause of any CTS.  

Employee did not seek any additional medical attention until 2007 when he asked Dr. Cates for a referral to a hand specialist.  Employee saw Dr. Jensen whose impression was bilateral CTS and recommended a new EMG.  Dr. Jensen opined that due to “less classic portions to his condition” it was not possible to predict if a surgical release would help Employee.  Dr. Jensen did not state a cause or origin for the CTS.  

Dr. Steer saw Employee twice, once in 2007, and again in 2009.  He opined Employee’s CTS was not work related.  He, in fact, ruled out work as a cause and pointed to an alternative explanation for Employee’s development of CTS and ongoing symptoms.  His opinion is substantial evidence sufficient to rebut the presumption of compensability, if the presumption needed to be rebutted.  It is also the kind of evidence sufficient to support a finding that Employee’s CTS is not work-related. 

The only medical evidence Employee’s CTS might be work related is the box checked on the Physician’s Report signed by Dr. Cates on May 8, 2007.  This single instance of a doctor connecting Employee’s CTS to his work does not constitute the preponderance of the evidence.

Therefore, the preponderance of the evidence is Employee’s CTS is not work related.  This evidence includes Dr. Cates’ original opinions Employee’s CTS was not work related but was circulatory in nature and Dr. Steer’s opinions the origin of Employee’s CTS is idiopathic given its onset after a weight gain and the continuation of symptoms after a change in jobs and activities.  The preponderance of the evidence is the CTS is not work related.  Therefore, Employee’s claim must be denied.

CONCLUSIONS OF LAW
1. Employee’s CTS did not arise in the course and scope of employment with Employer.


ORDER

Employee’s claim for medical benefits for CTS is denied and dismissed.

Dated at Anchorage, Alaska on January 15, 2010





ALASKA WORKERS' COMPENSATION BOARD






Deirdre D. Ford, Designated Chair






Don Gray, Member






Howard (Tony) Hansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MIKE W. DUFRESNE employee / applicant; v. AMERICAN GUARD SERVICES INC, employer(s) ;EVEREST NATIONAL INS CO, insurer / defendants; ;Case No. 200703751; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 15, 2010.





Jean Sullivan, Clerk
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