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 DECISION AND ORDER

        AWCB Case No.  200619025

        AWCB Decision No.  10-0011
         Filed with AWCB Anchorage, Alaska

         on January 15, 2010


Claimant’s July 28, 2009 Petition to exclude Ronald N. Turco, M.D., from consideration as the psychiatrist on the Second Independent Medical Evaluation (SIME) panel in this case, was considered on the written record on January 5, 2010.  Sergio Severance (Claimant) is represented by Steven Constantino, Esq.  The employer is represented by Robin Jager Gabbert, Esq.  The parties requested expedited consideration of the petition on the written record when a prehearing conference to establish a hearing date could not be scheduled until February 2, 2010, a date after the scheduled examination with Dr. Turco, and to avoid Dr. Turco’s cancellation fee, which would attach were the January 29, 2010 appointment cancelled with less than two weeks notice.  Expedited consideration was granted by Chief of Adjudications, Janel Wright.  The record closed when the panel met to deliberate on January 6, 2010.

THE PARTIES’ CONTENTIONS

Claimant contends the Board designee abused her discretion when she appointed Ronald N. Turco, M.D. as SIME in psychiatry, from a rotating list, without considering Claimant’s petition to exclude Dr. Turco based on his associations with Employer’s medical examiner (EME) Eric Goranson, M.D.; by failing to exercise discretion to ensure Dr. Turco’s impartiality; and by failing to follow the mandated SIME selection process set forth at 8 AAC 45.092, which requires the Board or designee to consider, among other factors, the physician’s specialty and qualifications, whether the physician or an associate has previously examined or treated the employee, the physician’s experience in treating injured workers, and the physician’s impartiality. 

Claimant further argues Dr. Turco has a conflict of interest which renders him unsuitable as an impartial SIME physician in that he is associated with Dr. Goranson in the private, for profit medical expert consulting firm, Oregon Medical Evaluations, Inc., (OME); has served and concurred with Dr. Goranson on several known employer medical evaluation panels; and serves, along with Dr. Goranson, as affiliated faculty in the Department of Psychiatry at Oregon Health & Science University (OHSU). 

Finally, Claimant contends the designee should appoint Walter Ling, M.D., the most qualified of the two remaining psychiatrists on the SIME list.  Claimant argues since Dr. Goranson alleges employee suffers from an iatrogenic drug dependency, is abusing pain medications, and his physicians engaged in careless prescription drug practices, Dr. Ling, who among the Board’s SIME psychiatrists has special expertise in drug addiction, is uniquely qualified to address the psychiatric, neurological and drug abuse allegations raised in this case.

Employer contends the Board designee did not abuse her discretion when she appointed Dr. Turco because she was aware of the parties’ arguments concerning Dr. Turco’s suitability when she selected him to serve on this SIME panel.  Employer further argues a conflict of interest is not created by virtue of Dr. Turco and Dr. Goranson being members of the same medical evaluators group, or by their affiliation as faculty in the Department of Psychiatry at OHSU, and one cannot infer they confer with, make referrals to, or are influenced by one another as a result of these associations.  Employer argues that without evidence of a conflict of interest, there is no legal basis for disqualifying Dr. Turco from this panel.  

On January 12, 2010, Employer filed an Objection to Claimant’s reference to information concerning the Board’s appointment of Dr. Turco, gleaned by Claimant’s counsel in an ex parte telephone conversation with Board designee WCOII Lynda Gillespie.  Employer noted it has not been given an opportunity to cross-examine Ms. Gillespie, or present rebuttal witnesses, and argued Ms. Gillespie may not have been the designee who appointed Dr. Turco, and that WCOII Deborah Simpson, the “designee who has conducted the actual prehearings in this matter,” “may well have decided that the employee had not proven any bias on Dr. Turco’s part, and therefore, made a routine referral to Designee Gillespie to assign the next appropriate physician on the Board’s list” of SIME physicians.

ISSUE

Did the Board designee abuse her discretion when she appointed Ronald N. Turco, M.D. to serve as the Board’s psychiatric expert on the SIME panel in this case?

FINDINGS OF FACT

The facts found herein are limited to those necessary to determine the narrow issue presented, concerning selection of the psychiatric SIME in this case.  A preponderance of the relevant evidence establishes the following facts:

1.  In November, 2006, Claimant fractured his neck after slipping off of an air duct and landing on his head.  After neck fusion surgery he continued to report or exhibit neck pain, headache, and neurological symptoms including extremity numbness, burning pain, memory loss, lack of coordination, imbalance, aphasia, stuttering and tremor.

2.  On December 11, 2007, at the employer’s request, Claimant was evaluated by EME physicians John W. Thompson, M.D., orthopedic surgeon, and Gerald Reimer, M.D., neurologist.  They found possible pseudoarthrosis of the C6-7 fusion, and “marked symptom magnification” suggestive of somatoform pain disorder or psychosocial factors influencing recovery.  They concluded Claimant was not medically stable, and required both an assessment of the fusion, and a neuropsychiatric evaluation.

3.  On March 24, 2008, neuropsychologist Dr. Paul Craig evaluated Claimant.  Dr. Craig stated:  “This patient will need ongoing management of his physical pain,” and noted Claimant   “unequivocally is struggling emotionally with the consequences of his injury.” Dr. Craig recommended cognitive behavioral psychotherapy and behaviorally-oriented pain management. 
   Based on objective testing, Dr. Craig concluded Claimant was not malingering.
 

4.  On June 3, 2008, after a further records review, including a review of Dr. Craig’s report, EME physicians Thompson and Reimer issued a second report in which they stated:  “We … recommend that Dr. Craig’s recommendations be followed and that this claimant get some of the treatment suggested by Dr. Craig.”  They concluded Claimant was orthopedically stable, but not psychologically stable. 
  

5.  On July 17, 2008, one of Claimant’s treating physicians, Michael L. Gevaert, M.D., referred Claimant to Ramzi Nassar, M.D., for psychiatric treatment.

6.  On July 28, 2008, in response to the employer’s inquiry concerning its EMEs’ opinion, and after reviewing Drs. Thompson and Reimer’s report, Dr. Craig affirmed his opinion Claimant was not malingering and required psychotherapy.
  “Again, from a neuropsychological perspective, on objective testing, he did not present as a malingerer.”  Dr. Craig continued to recommend cognitive/behavioral psychotherapy, and suggested three potential providers.
  

7.  On September 16, 2008, at the request of the employer, Claimant was examined by Eric Goranson, M.D., a psychiatrist, who opined Claimant is probably malingering, although he conceded it was impossible to confirm this on the basis of a single interview, is drug dependent, and is abusing pain medications.  Dr. Goranson alleged Claimant’s treating physicians engaged in careless prescription drug practices.
  Dr. Goranson further noted any pain disorder diagnosis associated with psychological factors or general medical condition, if correct, would not be work-related.
  Dr. Goranson concluded Claimant needed no psychiatric treatment as a result of his work injury.
  On October 14, 2008, after reviewing Dr. Goranson’s report, Dr. Thompson repudiated his earlier endorsement of Dr. Craig’s recommendations, and endorsed those of Dr. Goranson.

8.  On January 9, 2009, again at the request of the employer, Dr. Craig reviewed additional medical records, including the reports of EME Drs. Thompson, Reimer, and Goranson.  Dr. Craig reaffirmed that nothing in those reports altered his earlier opinion that Claimant was not malingering, and took issue with Dr. Goranson’s assertion Claimant suffered no amnesic event:  

With all due respect to the independent evaluators, including the psychiatrist from Portland, Oregon (Dr. Eric Goranson), the information and opinions stated therein do not substantively alter the current examiner’s conclusions and recommendations…It remains perplexing…why…[Dr. Susan Dietz’] Emergency Room notes were not considered current records by Dr. Goranson.  Dr. Dietz unequivocally stated that the patient was amnestic (sic) to the event, consistent with what is known regarding post-traumatic amnesia following a closed head injury…to allege in an independent evaluation that he did not suffer from a very mild closed head injury with some post-traumatic amnesia, simply based upon the fact that nobody saw him unconscious, is inconsistent with what is known regarding very mild closed head injuries with loss of consciousness…Again, with all due respect to the independent evaluators, the statements contained in the records do not alter the conclusions or recommendations contained in my previous neuropsychological evaluation report.

9.  On March 16, 2009, Claimant returned to Dr. Gevaert for a PPI evaluation.  Dr. Gevaert’s chart notes discuss the psychological evaluations conducted by both Dr. Craig and Dr. Goranson:

He has had extensive psychological evaluation both by Dr. Craig and Dr. Goranson assigned by the insurance company.  Dr. Goranson has extensive experience and is a notorious advocate of malingering in Workers’ Compensation claims.  For the reader, I suggest that one google Eric Goranson (sic) name to confirm his bias.

10.  On July 28, 2009, Claimant filed a Petition for an SIME.
   In the body of the petition, Claimant notified the Board “Dr. Levine is not available to serve on the SIME panel in this case because the employee has received treatment or evaluation by his colleague Dr. Gevaert.”  Employee similarly notified the Board “Dr. Turco is not available to serve on the SIME panel in this case because the employee has been evaluated by his colleague Dr. Goranson, on behalf of the employer.”
 Employee attached to his Petition web pages from OME, a private, for profit corporation, providing consulting physicians as “a resource for effective claims management,” and identifying Dr. Goranson and Dr. Turco as two of the company’s five consulting psychiatrists;
 and the roster of physicians in the Department of Psychiatry of OHSU, on which both Dr. Goranson and Dr. Turco serve as faculty members.
 

Also attached to Employee’s Petition was the Board’s SIME form, setting out those conflicting portions of treating and EME physician opinions demonstrating the medical disputes for which an SIME was sought.
  The SIME form requested appointment of a neurosurgeon, physiatrist, neurologist, psychiatrist and a “psychiatrist with expertise in drug addiction.” 
  The submitted SIME form was signed by Mr. Constantino, Claimant’s counsel.  On July 28, 2009, Claimant also filed a Workers Compensation Claim (WCC) requesting, among other things, “SIME evaluations – Neurosurgical, Physiatry, neurological, Psychiatric.”
 

11. On August 13, 2009, the parties participated in a prehearing conference (PHC) chaired by Workers’ Compensation Officer II (WCOII) Deborah Simpson, in which the parties discussed the Petition for SIME.  The prehearing conference summary states: “Ms. Gabbert stated at today’s PHC she does not object to the scheduling of the SIME, although she may have objection to some of the language on the SIME form.  Further discussion among the parties indicated that the parties are also not in full agreement on the medical specialties and other minor points related to the SIME.”
  Anticipating they would be able to resolve their disagreements with further discussion, the parties stipulated to SIME deadlines, including the filing of a fully executed SIME form by August 20, 2009.

12.  On August 17, 2009, Employer answered Employee’s petition for an SIME.
  Employer again asserted agreement to the SIME, but disagreed in two respects: (1) “employer disagrees that both a neurosurgeon and neurologist need to be included in the SIME panel….” and (2) “employer disputes that Dr. Turco should be barred from consideration…. Dr. Turco is not a ‘colleague’ of Dr. Goranson by virtue of the fact that he and Dr. Goranson commonly serve on one panel or that they both are ‘affiliate faculty’ at OSHU.”
   Employer further asserted there was no evidence either Dr. Goranson or Dr. Turco received monetary or other compensation from a business relationship with the other “or that Dr. Turco is in any way biased toward Dr. Goranson.”
  Employer sought to distinguish the instant case from Gamez v. United Parcel Service,
 where Dr. Stephen Fuller “was shown to have a potential monetary interest in common with an IME physician” and in which Dr. Fuller “had an ownership interest [in the EME firm for which the EME physician worked] creating an appearance of unfairness….”

On August 17, 2009, Employer also filed an Answer to Employee’s WCC.  Employer admitted “reasonable and necessary benefits related to employee’s injury of 11/15/06….”  Employer also agreed to an SIME.

13.  On August 20, 2009, a fully-executed SIME form was filed with the Board by Mr. Constantino’s office.
   The filed SIME form was a facsimile copy bearing the facsimile signature of Ms. Gabbert, signed August 19, 2009.  It also contained the original signature of Mr. Constantino, dated August 19, 2009.
   Comparison of the form filed on August 20 with that filed with Employee’s July 27, 2009, petition indicates some revision by omission of several entries under the columns for “Attending Physician” and “Employer Independent Medical Evaluation (EIME) physician” that were present on the July 27 form.   Review of the August 20 form indicates only omissions, not additions, had been made by the parties.

14.  The fully executed August 20 SIME form also differed from the July 27 form in the responses to the question, “Has the employee been seen by any of the following physicians, on the Board’s list of examiners, or at the facility where they work? (If yes, check the applicable box).”
  The July 27 SIME form contained clear “X” marks in the boxes accompanying the names of Larry Levine, M.D., and Ronald Turco, M.D.”
  The August 20 facsimile copy of the SIME form also contained a clear “X” in the box for Dr. Levine.  However, the box for Dr. Turco appears to have been “whited out” and the box re-drawn around the whited-out area.
  

Based on the fax machine-generated date, time and sender identification imprints on the fully executed SIME form filed with the Board, it appears the original form filed with Claimant’s Petition was revised by Mr. Constantino’s office, to omit one treating physician’s causation opinion, one EME opinion pertaining to functional capacity, one EME opinion concerning medical stability, and one EME opinion regarding reemployment ability.  The revised form also reduced the number of identified medical specialties for which an SIME was sought, from five to three: a neurosurgeon, a physiatrist and a psychiatrist.  The revised form containing Ms. Gabbert’s signature also contains Ms. Gabbert’s hand-written “X”s in the boxes on page 5 of the form, next to Mr. Constantino’s computer-generated “X”s, indicating agreement that an SIME dispute exists, waiving the parties’ rights to have the Board determine whether an SIME was needed, and “amend[ing] the issues in an active claim or petition previously filed by a party.”  From the facsimile transmission dates, it appears likely it was Ms. Gabbert’s office that “whited out” the computer-generated “X” identifying Dr. Turco as unavailable, and roughly drew in an empty box over the “white out,” prior to faxing the form back to Mr. Constantino for signature and filing.  

Neither party in their hearing briefs in this case explain the intent of the parties pertaining to Dr. Turco at the time they filed the full-executed SIME form, nor do they explain the obvious alteration of the box beside Dr. Turco’s name.  Employer notes Claimant filed the fully executed form which no longer identified Dr. Turco as unavailable.  Claimant argues his petition clearly showed his opposition to Dr. Turco’s appointment, and should have been considered by the designee.  The parties do not dispute Claimant’s Petition to exclude Dr. Turco from appointment to the SIME panel remains a viable issue for Board decision.    

15.   On October 22, 2009, the parties contacted WCOII Simpson by telephone requesting a copy of the August 13, 2009, prehearing summary form which, through inadvertent clerical error, had not been served on the parties.  The parties also amended the SIME deadlines on that date, extending the date for filing the SIME binders and SIME questions until November 6, 2009.
  Although there are occasional exceptions, current Board practice is to forgo contact with and selection of the potential SIME physician until all materials necessary for the SIME have been received.  

16.  On November 6, 2009, the Board received the SIME binders and SIME questions from the parties, which were then forwarded to Anchorage WCOII Simpson for further action.  On November 13, 2009, WCOII Simpson e-mailed Juneau WCOII Lynda Gillespie, the WCOII given “Board designee” status, and assigned to maintain data concerning the selection of SIME physicians, requesting an SIME panel comprised of a neurosurgeon, physiatrist, and psychiatrist.  Based on the clear computer-generated “X” appearing only in the box accompanying Dr. Levine’s name, in an e-mail to Ms. Gillespie, Ms. Simpson noted Dr. Levine could not be considered in the selection.
  This was in keeping with an August 27, 2009 internal memorandum from Janel Wright, Chief of Adjudications, to Workers’ Compensation Division Clerks, WC Technicians, WC Officers and Hearing Officers, concerning office “Reorganization.”
  That memorandum provided in part:

· Lynda Gillespie, as a Board Designee, will be responsible for assigning SIME Physicians.  She will utilize the list of SIME Physicians selected by the SIME Panel(s), assign the SIME physicians on a rotating basis according to the SIME physicians’ specialties, exercise her discretion to select an SIME physician if the next physician on the list is not appropriate, and track the assignments.  If the parties have stipulated to an SIME physician, WCOs shall notify Lynda for purposes of tracking utilization.

After Ms. Gillespie’s assignment of SIME physicians, the WCOII in either Anchorage or Fairbanks was responsible for:

· Obtaining the [sic, “name of the”] SIME physician assigned to conduct the SIME from Lynda Gillespie, scheduling SIME appointments, organizing binders, drafting SIME appointment letters and questions for the SIME physician, pursuant to the issues identified on the SIME form and/ or the Hearing Officers’ directive.

17. On November 16, 2009, WCOII Gillespie responded to WCOII Simpson with an e-mail noting her appointment of Dr. McCormack, Dr. Zwerin, and Dr. Turco as the SIME panel, with examinations to be held January 27 and January 29 in California.
  On November 18, 2009, Ms. Simpson notified Employee and counsel of the SIME panel appointments.

18.  On December 9, 2009, Employee filed a Request for Conference, stating: “A prehearing conference is requested to address the assignment of Dr. Turco in the Psychiatric portion of the SIME in this case.”
  On December 9, 2009, Employee also filed an Affidavit of Readiness for Hearing on his Petition dated July 27, 2009, “specifically the assignment of Dr. Turco as the psychiatric SIME in this case.”

19.  On December 18, 2009, Employer filed an Affidavit of Limited Opposition to Affidavit of Readiness, requesting a prehearing conference to arrange a mutually convenient hearing date.
   On December 20, Employer also filed an Objection to Employee’s Proposed SIME Changes, relying upon its August 17, 2009, Answer to Employee’s petition, and reiterating its position the Board’s designee had not abused her discretion in appointing Dr. Turco to the SIME panel.

20.  On December 22, 2009, after examination of the parties’ Request for Conference, Affidavit of Readiness, Affidavit of Limited Opposition, Objection to Employee’s Proposed SIME Changes, and the prehearing calendar, WCOII Simpson e-mailed counsel for both parties, noting “the PHC … is set on 02/01/2010, a date after the disputed SIME.  I also note Ms. Gabbert is on leave between 12/28/2009 and 01/25/2010….. Do the parties want to stipulate to a procedure day hearing (to be covered by someone else in Ms. Gabbert’s office), a hearing on written record, or some similar vehicle in order to get a decision in time to cancel the Turco SIME if necessary?”
  The parties agreed to a January 5, 2010, hearing on written record, rather than a February 1 prehearing conference, with briefing to be e-mailed and filed with the Board by December 31, 2009, if a decision could be issued “promptly the first ½ of January,” in order to avoid a cancellation fee were the Board to remove Dr. Turco from the panel.
  WCOII Simpson confirmed with Dr. Turco’s office an appointment cancellation would have to be received “14 days prior, i.e., by January 15,” in order to avoid his cancellation fee.
  Expedited consideration was granted by the Chief of Adjudications.  The parties filed their briefs on December 31, 2009.

21.  Claimant alleges in his brief he confirmed with Juneau WCOII Gillespie that she selected Dr. Turco as the SIME psychiatrist in this Anchorage case from a rotating list, without having reviewed the Board’s file, the employee’s petition notifying the Board of Dr. Turco’s potential unavailability due to conflict, or any direct knowledge of the case.

  

22.
An internal review,
 conducted as a result of the issues raised concerning the psychiatric SIME appointment in this case, reveals a poorly implemented change in the SIME appointment process, which took effect on August 27, 2009.
  Prior to the August 27, 2009 change in procedure, it was long-standing Board practice for SIME appointments to be handled by the WCOII assigned to manage all aspects of a particular case prior to hearing, who had knowledge of the issues in each case, and geographical access to the case file.  With the change in procedure, all SIME appointments became the responsibility of Juneau WCOII Lynda Gillespie.  An internal investigation reveals that the written instructions provided to the WCOIIs are contained only in the August 27, 2009 memorandum quoted above.  Although Ms. Gillespie’s instructions were to “assign the SIME physicians on a rotating basis according to the SIME physicians’ specialties,” and to “exercise her discretion to select an SIME physician if the next physician on the list is not appropriate,” Division personnel were not instructed to provide Ms. Gillespie with the case files, the SIME forms, or any petitions or other pleadings pertaining to disputes concerning SIME physician appointments, to aid in her exercise of discretion in selecting an impartial SIME physician.  Ms. Gillespie had none of these documents before her when she was selecting the SIME panel in this case, was unaware of the issues in the case, other than the specialties needed for the panel, and was unaware of the allegations Dr. Turco was unsuitable to serve on the panel when she appointed him.  Ms. Gillespie was not provided with a written list of questions to ask potential SIME physicians to determine their suitability to serve on a particular SIME panel, and asked no questions of Dr. Turco other than his availability to serve.

23.
According to Ms. Gillespie, during the time frame in which the SIME in this case was scheduled, it was not her usual practice to query a doctor’s office in detail regarding any possible conflicts the doctor might have, such as his affiliation with the employer’s EME physicians, the Claimant’s treating physicians, the employer itself or its agents, or the employee.  If she was aware the doctor frequently conducted EMEs, such as with a company in the business of providing expert medical examiners, Ms. Gillespie’s practice was only to provide the Claimant’s Social Security Number for cross-checking purposes.
  

24.
In response to the internal investigation, Ms. Gillespie reviewed her materials regarding the SIME appointments in this case for any conversation with Dr. Turco’s office.  She stated she has no notes of her conversation with Dr. Turco, leading her to conclude her conversation with him did not include specific conflict queries.  Ms. Gillespie advised her current practice is to ask a series of questions of potential SIME doctors.  She does not, however, have these questions in any memorialized form at this time.  Ms. Gillespie anticipates memorializing the conflict-checking procedure in the near future.  She advised she has received no formal instruction regarding conflict-checking, although she and Chief of Adjudications Janel Wright have had discussions regarding the procedure.

25. 
It has been long-standing Board procedure to appoint a SIME physician before inquiring of any potential conflicts of interest.  It has been long-standing Board practice to determine whether a SIME physician has a conflict of interest by relying solely on the appointed physician’s disclosure in response to the following standard language inserted in each SIME appointment letter:

It is important that the SIME is truly independent, and that neither you nor anyone with whom you practice, now or in the past, have treated or examined [the employee].  It is also important for the parties to know if you have performed any evaluations on behalf of the employer during the previous 12 months.  Therefore, before acting on this SIME, please review your records to make sure there is no conflict of interest or any reason why you should not perform the SIME.  If you find any association between you, your partners, and this case, or the parties of this case, or believe there is any conflict of interest which would affect your independence, please contact me before preparing for this SIME.
  

The letter does not define for the physician what associations the Board considers a conflict of interest.  

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.
It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter . . .

(4)  hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The Board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the Board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .

(f)  Two members of a panel constitute a quorum for hearing claims and the action taken by a quorum of a panel is considered the action of the full board.

(g)  A claim may be heard by only one panel.

(h) . . . Process and procedure under this chapter shall be as summary and simple as possible . . .  

AS 23.30.008.  Powers and duties of the commission. (a)…Unless reversed by the Alaska Supreme Court, decisions of the [Alaska Workers’ Compensation Appeals Commission] have the force of legal precedent.

AS 23.30.095(k).  In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board…

AS 23.30.108(c)…The board shall uphold the designee’s decision except when the Board’s designee’s determination is an abuse of discretion.

AS 23.30.110.  Procedure on claims. (a)  …the board may hear and determine all questions in respect to the claim.

. . .

(g)  An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require.  The place or places shall be reasonably convenient for the employee… 

AS 23.30.108(c) applies to a Board designee decision pertaining to an SIME.  Stephen Olafson v. State of Alaska, AWCB Decision No. 06-0301, 4-5 (November 9, 2006)(Janel Wright, Chair) citing 

Keith v. Norton Sound Health Corp., AWCB Decision No. 03-0175 (July 28, 2003).

“The scope of review for an agency’s application of its own regulations…is limited to whether the agency’s decision was arbitrary, unreasonable, or an abuse of discretion.”  AT&T Alascom v. Orchitt, 161 P.3d 1232, 1246 (Alaska 2007) citing J.L. Hodges v. Alaska Constructors, Inc., 957 P.2d 957, 960 (Alaska 1998).

Although no definition of “abuse of discretion” appears in the Alaska Workers’ Compensation Act, it has been defined to include “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failure to apply controlling law or regulation, or failure to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (footnote omitted); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 and accompanying test (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).

 AS 23.30.135.  Procedure before the board.  (a)  In making an investigation or inquiry or conducting a hearing the Board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . (italics added).

AS 23.30.155(h).The Board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties. (italics added).

8 AAC 45.092.  Selection of an independent medical examiner.  (a) The Board will maintain a list of physicians’ names for second independent medical evaluations.  The names will be listed in categories based on the physician’s designation of his or her specialty or particular type of practice and the geographic location of the physician’s practice. . . . 
. . .

(e) If the parties stipulate that a physician not on the Board’s list may perform an evaluation under AS 23.30.095(k), the Board or its designee may select a physician in accordance with the parties’ agreement.  If the parties do not stipulate to a physician not on the Board’s list to perform the evaluation, the Board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation.  The Board or its designee will consider these factors in the following order in selecting the physician:


(1)  the nature and extent of the employee’s injuries;


(2)  the physician’s specialty and qualifications;


(3) whether the physician or an associate has previously examined or treated the employee;


(4)  the physician’s experience in treating injured workers in this state or another state’


(5)  the physician’s impartiality; and


(6)  the proximity of the physician to the employee’s geographic location.

…

(g)  If there exists a medical dispute under AS 23.30.095(k),


(1)  the parties may file a


     (A)  completed second independent medical form…listing the dispute, and


    (B)  stipulation signed by all parties agreeing



(i)  upon the type of specialty to perform the evaluation or the physician to perform the evaluation; and



(ii) that either the Board or the Board’s designee determine whether a dispute under AS 23.30.095(k) exists, and requesting the Board or the Board’s designee to exercise discretion under AS 23.30.095(k) and require an evaluation;


(2)  a party may petition the Board to order an evaluation; … (emphasis added).

“The purpose of 8 AAC 45.092 is to ensure SIMEs are conducted by physicians who are independent, and that the evaluations are conducted in a manner to ensure its independence.”  Gamez v. United Parcel Service, AWCB Decision No. 05-0289 (November 8, 2005)(Janel Wright, Chair).

The SIME physician is obligated to provide, to the best of his or her ability and knowledge, a thorough, professional, informed and impartial evaluation of the examinee and a similarly thorough, professional, impartial, informed and timely report to the Board.  The SIME physician has a duty to perform his or her quasi-official function as an appointed expert impartially, and that duty requires pre-appointment disclosure of conflicts of interest to the appointing authority.  Stephen Olafson v. State of Alaska, AWCAC Decision No. 061 at 19 (October 25, 2007).

Every expert witness who testifies to the Board, because the Board recognizes the expertise of the witness, shares the obligation to be honest and professional, to fully use the knowledge, skill, experience, training, or education that qualify him or her to be an expert, and to give an opinion based on facts or data of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject.  The duty of impartiality, however, is unique to the SIME physician or other Board-appointed expert.  Id. at n. 86.

The appointment of an SIME physician is a function of the Board’s exercise of its powers of investigation.  The SIME physician is required to serve the interests of the Board, which is required to be impartial.  The regulatory design established in 8 AAC 45.092 provides that the Board or Board designee considers the impartiality of the SIME physician prior to his or her appointment.  8 AAC 45.092 (e) requires the Board or its designee to consider, in the order listed, the six factors set out in subsection (e), in every SIME physician selection. Id. at 21.  

8 AAC 45.092(e) requires the Board or its designee to consider the impartiality of the physician, in other words, whether the physician is predisposed against, or a partisan for, one of the parties, prior to appointment.   Id. at 21.  “In order for the Board designee or Board to ‘consider’ the physician’s impartiality, the physician must first disclose those relationships that could result in reasonable questioning of impartiality to the Board or its designee.”  Id. at 22.   That disclosure should be in writing to avoid disputes.  The Board or its designee, by merely instructing the physician to disclose any conflicts of interest, “effectively allows the physician to decide whether or not he is impartial in each case, which does not satisfy the regulatory requirement that the Board, or its designee, consider the physician’s impartiality ‘in selecting the physician.’  The Board, or its designee, may not abrogate its responsibility to consider the listed factors to the judgment of the subject of that consideration after the appointment is made.”  Id. at 22.  An expert’s assurance he believes he can be impartial, while important, is not a substitute for the proper execution of the regulation.  Id. at 33.

8 AAC 45.092(e) is designed to require the oversight of the Board or its designee prior to appointment because there is no appeal of the designee’s appointment provided by the statute or regulation. Id. at 22-23.  Petitions to cancel the SIME because the parties disagree with the choice, or to require another physician, insert delay in a process designed to be quick and efficient.  The SIME physician is chosen as the Board’s expert.  “Because there is no right to appeal the Board designee’s choice, so long as it is made as provided by law, the process of making that choice must be adhered to by the Board’s designee.”  Id. at 23-24. (emphasis added).

“The consideration of ‘impartiality’ directs the Board or Board designee to consider whether the physician will be placed in the position of taking or withholding official action (expressing an expert opinion) on a matter in which he or she has a personal or financial interest.”  Id. at n. 99.  

The Board or designee is required to consider whether the SIME physician’s relationship with a party or its representative, if one exists, renders him a partisan, by making the outcome of the claim one in which he has a financial or personal interest. Id. at 27.  Actual partisan interest in the outcome of the case, or actual conflict of interest between the physician’s duty to the Board and the physician’s personal or financial interest, may require the designee, “on consideration of the case, the other factors, and the significance of the interest involved,” to select another physician than the Board or designee might otherwise have selected.  “The possibility that impartiality may be questioned is not sufficient to disqualify the physician from selection; however, it is sufficient to require disclosure to the selecting authority, who may then determine if there is an actual partisan interest in the outcome or conflict between the duty to the Board and the physician’s personal or financial interests.”  Id. at 27.  

“Impartiality requires, for example, that there is no spousal relationship with a party, no financial interest in the outcome, and no employment relationship with a party” or a party’s agent.  Id. at 24.

A Board designee’s inquiry to a prospective SIME physician to disclose all matters in which a party, or, in the case of an employer, its adjustors, five years or more previously is overbroad for the Board’s purposes.  Id. at 29.  The Board or its designee is entitled to know of any employment or contractual relationships with a party in which the prospective SIME physician has some current financial interest, or residual financial interest, or a personal interest.   “When looking at residual interest, the Board or its designee must examine whether (1) the interest is insignificant, (2) the interest does not differ from that of a large class of persons, or, (3) the SIME physician’s report would have an insignificant or conjectural effect on the matter.” Id.  “Assuming the physician has no current or residual financial or personal interest in a party, the focus should be on whether, if appointed, the physician will be required to act on a matter (in which he was previously involved while employed by, or contracted to, a party that is now pending before the Board.”  Id.

8 AAC 45.900(13)  “designee” means a person authorized by the board to act on the board’s behalf…

AS 44.62.570(b).  Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .

ANALYSIS
 Did the Board designee abuse her discretion when she appointed Ronald N. Turco, M.D. to serve as the Board’s psychiatric expert on the SIME panel in this case?

Pursuant to AS 23.30.005,AS 23.30.110(a) and AS 23.30.095(k), the Board is charged with the authority and responsibility to hear and decide all matters related to claims, including appointment of SIME physicians.  While the Board may delegate certain of its responsibilities to a board designee, ultimate responsibility with respect to all claims rests with the Board.

The law requires SIMEs be conducted by physicians who are truly independent. Gamez v. United Parcel Service, AWCB Decision No. 05-0289 (November 8, 2005)(Janel Wright, Chair).

The law requires the Board or its designee to determine a physician’s suitability to perform a SIME under AS 23.30.095(k) by considering, in the order listed, the six factors set out at 8 AAC 45.092(e).  Stephen Olafson v. State of Alaska, AWCAC Decision No. 061 at 21 (October 25, 2007).
  Those factors are:
(1) the nature and extent of the employee’s injuries;





(2) the physician’s specialty and qualifications;

(3)  whether the physician or an associate has previously examined or treated the employee;

(4)  the physician’s experience in treating injured workers in this state or another state;

(5)  the physician’s impartiality; and

(6)  the proximity of the physician to the employee’s geographic location.

Prior to selection, the Board or its designee must consider a proposed physician’s ability to be impartial.  Id.  In order for the Board or its designee to ‘consider’ the physician’s impartiality, the physician must first disclose to the Board any relationships which could result in reasonable questioning of impartiality.  Id. at 22.  The physician’s disclosure should be in writing to avoid disputes.  Id.  The law requires this disclosure be made prior to appointment of the SIME physician. Id. at 19, 21.  

Where, as occurred here, the Board or its designee merely instructs the physician to disclose any conflicts, the Board allows the physician to decide what is a conflict of interest, and whether or not he or she can be impartial.  Such a procedure abrogates the Board’s responsibility to consider the listed factors, and to independently determine a physician’s suitability and impartiality to serve as a SIME.  A physician’s assurance of impartiality, while important, is not a substitute for the Board and its designee’s proper execution of 8 AAC 45.092.  Id. at 33.  A physician’s failure to respond to the disclosure request contained in the appointment letter is no assurance at all, as was demonstrated in Gamez v. United Parcel Service (Gamez II), AWCB Decision No. 05-0289 (November 8, 2005)(Janel Wright, Chair).   

In Gamez, the employee was examined by EME physicians Dejan Dordevich, M.D. and Paul Williams, M.D., whose opinions conflicted with those of the employee’s treating physicians.  An SIME was ordered, and Stephen Fuller, M.D. was appointed by the Board designee from the Board’s list of physicians, to serve as a SIME in the field of orthopedics.  His appointment letter contained the standard request for disclosure quoted in Finding of Fact 25 above.  Dr. Fuller made no oral or written disclosures.

The employee petitioned to rescind Dr. Fuller’s appointment, arguing he had a conflict of interest and was therefore an inappropriate selection as a SIME evaluator.  The Board denied the employee’s request. (Gamez v. UPS, AWCB Decision No. 05-0178, July 6, 2005, Gamez I). The employee then requested the designee to affirmatively inquire of Dr. Fuller whether he performed medical evaluations paid directly or indirectly by the employer, carrier or adjuster; and whether Dr. Fuller performed evaluations with EME physicians Dordevich and Williams.  The employee reserved his right to object to the SIME taking place if the SIME physician disclosed a potential conflict.  

When making the requested inquiries, the Board designee learned that despite Dr. Fuller’s failure to disclose any associations, EME Williams in fact performed medical evaluations for Impartial Medical Opinions, Inc.(IMO), a for profit, independent medical evaluation corporation, of which Dr. Fuller was a consulting physician, and its President and Secretary. While a scheduling clerk at IMO assured the designee that “regardless of the association with Dr. Williams, Dr. Fuller can be completely impartial,” the designee exercised her discretion and determined the association indeed presented a conflict of interest which would interfere with the Board’s purpose of obtaining a truly impartial medical opinion from a physician expected to act as the Board’s expert.  Based on the information of the association between SIME Dr. Fuller and EME Dr. Williams, employee moved to modify the Board’s decision upholding Dr. Fuller’s appointment as SIME in Gamez I.  The Board concurred with the designee’s revocation of Dr. Fuller’s appointment, granted the petition, and modified its decision in Gamez I.  In removing Dr. Fuller as the SIME, the Board noted Dr. Fuller failed to respond to the Board designee’s letter requesting disclosure of his relationship with Drs. Dordevich and Williams, failed to inform the Board he, as well as Drs. Dordevich and Williams, performed medical evaluations for IMO, and failed to reveal any previous relationship with any of the parties in the case.
  The Board noted Dr. Fuller’s failure to disclose his associations with Drs. Dordevich and Williams, agents of the employer,
 could tarnish his credibility, countermanding the purpose of the SIME, and thereby impeding the Board’s ability to protect the rights of both parties.

The flaws in the Board’s long-standing practice of relying on the absence of SIME physician response to its conflict disclosure request was further demonstrated in Olafson v. State of Alaska, AWCAC Decision No. 061 (October 25, 2007).  As occurred in this case, the WCO in Olafson appointed an SIME, Dr. Brooks, without conducting any inquiry concerning potential conflicts of interest.   The Board denied employee’s petition to strike Dr. Brooks’ report for his failure to disclose potential conflicts of interest.  The employee appealed, alleging the WCO abused her discretion by failing to disqualify Dr. Brooks for failure to disclose a potential conflict of interest.  

The Appeals Commission vacated the Board’s decision, holding 8 AAC 45.092 requires the Board or designee to determine the impartiality of the SIME physician prior to his or her appointment, by considering, in the order listed, the six factors set out in 8 AAC 45.092(e), in every SIME physician selection. Id. at 21.  The Commission found the Board’s long-standing practice of merely instructing the physician to disclose any conflicts, without considering the factors set out in the regulation, and without conducting any affirmative inquiry concerning potential conflicts of interest, was an abrogation of its responsibility to exercise the discretion necessary to select a suitable SIME physician (Id. at 22), and was not an appropriate substitute for the proper execution of its affirmative duties under the law.  Id. at 33.  The Board or its designee is entitled to know of any employment or contractual relationships with a party or its representatives in which the prospective SIME physician has some current or residual financial or personal interest.   Id. at 29.

The designee’s failure to apply the requisite factors enumerated at 8 AAC 45.092 in selecting the psychiatric SIME in the instant case, and her failure to independently determine in advance of appointment whether Dr. Turco had a conflict of interest, was a failure to apply controlling law and regulation, and a failure to exercise sound, reasonable and legal discretion.  Accordingly, the Board designee’s action constitutes an abuse of discretion.  The appointment of Dr. Turco must be vacated. 

Given the delay caused by the Division’s failure to have written instructions in place for the selection of the SIME, or to have adequately trained Ms. Gillespie in the exercise of her discretion under 8 AAC 45.092, and in order to ensure the quick and efficient delivery of services which best serve the rights of both parties by obviating further delay, the Board will exercise its authority and discretion under AS 23.30.110(a) and §095(k), and select the psychiatric SIME in this case.  Given the numerous affiliations uncovered between Dr. Turco and EME Dr. Goranson, some of which include his current association with Dr. Goranson as consulting physicians with Oregon Medical Evaluations, Inc., “the fact” both physicians “commonly serve” together on EME panels,
 and his affiliation with Dr. Goranson on the faculty of OHSU, Dr. Turco’s impartiality is subject to question. That no financial interest between the two physicians has been demonstrated is not controlling.  A conflict of interest can exist as a result of personal affiliations, including, as here, employment relationships.  Olafson at 24, 27, 32, 35, 36.  Given the host of associations between Dr. Turco and EME Dr. Goranson, Dr. Turco is unsuitable to serve as psychiatric SIME in this case. 

The Board’s list of SIME physicians contains two other psychiatrists:  Ronald Early, M.D., and Walter Ling, M.D.  The suitability of either of these physicians serving in this case requires a weighing of the criteria set out at 8 AAC 45.092.  

Psychiatrically, Claimant has been variously diagnosed by different physicians with a work related anxiety condition, somatoform disorder, malingering, iatrogenic drug addiction and drug abuse.  EME Dr. Goranson has accused Claimant’s treating physicians of engaging in careless prescription drug practices.  While both Dr. Early and Dr. Ling are board certified in psychiatry and neurology, Dr. Ling possesses an expertise in drug abuse and addiction that Dr. Early does not.  Dr. Ling’s curriculum vitae reflects that in addition to his position as a Professor of Psychiatry at UCLA David Geffen School of Medicine, he is currently the Director of the Integrated Substance Abuse Programs, in the Department of Psychiatry and Bio-Behavioral Sciences at the same institution.  He is or has served as Chairman of the Office of the President of the United States Special Action Office for Drug Abuse Prevention, LAAM-Methadone Study Medical Advisory Group; as Member of the Advisory Board, Los Angeles County Methadone Program, Department of Health, County of Los Angeles; Commissioner, Narcotics & Dangerous Drugs Commission, Los Angeles County, California; Member, Drug Abuse Research Review Committee, NIDA, ADAMHA;  Principal Investigator, Narcotic Antagonists in Treatment of Opiate Addiction; Member, Executive Council, California Society for Treatment of Alcoholism and Other Drug Dependencies; Consultant, National Institute of Alcohol Abuse and Alcoholism; Consultant, U.S. Department of State, International Narcotics Matters; and Expert Resource Person on Substance Abuse, with the United Nations.
  Consistent with 8 AAC 45.092(e)(4), Dr. Ling maintains a clinical practice.

Dr. Ling is also the principal author, or co-author, of over 200 articles written from 1968 through 2009, addressing a variety of substance abuse and addiction issues, including those pertaining to prescription medicines.
  Given the allegations of iatrogenic drug abuse, and careless prescription drug practices by Claimant’s physicians, under 8 AAC 45.092(e)(1) and (2), Dr. Ling is the more qualified physician to perform the psychiatric SIME in this case.  The Board designee will inquire of Dr. Ling’s availability, and verify, in accordance with 8 AAC 45.092(3) and (5) and the Order of the Board, whether Dr. Ling can be impartial in this case.  If the designee determines Dr. Ling is either unavailable or unsuitable, the designee will make the same inquiries of Dr. Early.  Only after conducting this inquiry will the designee make an appointment.
CONCLUSIONS OF LAW

The Board designee abused her discretion by appointing Ronald N. Turco, M.D. as the psychiatric SIME by failing to apply the factors set out at 8 AAC 45.092(e) in her selection of him, failing to consider Claimant’s objections to Dr. Turco, failing to exercise the discretion required by 8 AAC 45.092(e) to determine whether Dr. Turco could perform an impartial medical evaluation, and failing to perform these duties prior to appointing him.  There is no presumption in the law a physician is impartial under 8 AAC 45.092(e) by mere virtue of his name appearing on the SIME list.  In every case, the Board or its designee must affirmatively ascertain the selected physician’s suitability and impartiality prior to appointment.

ORDER

1.  The appointment of Dr. Ronald Turco as the psychiatrist on the SIME panel, as well as the January 29, 2010 appointment made by the Board designee for Claimant’s examination by Dr. Turco, are VACATED.

2. In the absence of a stipulation between the parties regarding which of the two remaining psychiatrists on the list should be appointed, or a stipulation by the parties that either of the two remaining psychiatrists on the SIME list is agreeable, the Board designee is instructed to select Dr. Ling as the psychiatric SIME in this case.  Prior to Dr. Ling’s appointment, the designee charged with appointing the SIME shall apply the criteria set out at 8 AAC 45.092(e)(3) and (5), to determine whether any conflicts of interest exist which would disqualify Dr. Ling from performing as an SIME in this case.

3.  Prior to the designee’s appointment of the selected physician, however, the Board designee shall first require the proposed physician to disclose any current or residual financial or personal interests he may have with the parties or their agents or representatives in this case, which might reasonably call his impartiality into question.  The designee shall direct specific written questions to the proposed physician concerning potential conflicts with the parties or their agents or representatives.  The designee shall require the physician’s responses be in writing. The designee shall not rely on the physician’s failure to respond to a general request to disclose any conflicts as conclusive of the physician’s impartiality.  

When examining any residual financial or personal interests, the designee must examine whether (1) the interest is insignificant, (2) the interest does not differ from that of a large class of persons, or, (3) the SIME physician’s report would have an insignificant or conjectural effect on the matter.  Assuming the physician has no current or residual financial or personal interest in a party, the focus should be on whether, if appointed, the physician will be required to act on a matter (in which he was previously involved while employed by, or contracted to, a party) that is now pending before the Board. 

4.  In order to determine the prospective SIME physician’s impartiality, the designee, at a minimum,  should ask the following questions:


A)  Have you performed any evaluations in the past year paid directly or indirectly by Alaska Industrial Insulation & Fireproofing?


B)  Have you performed any evaluations in the past year paid directly or indirectly by Alaska National Insurance Company?


C)  Have you performed any evaluations in the past year paid directly or indirectly by the law firm of Russell, Wagg, Gabbert & Budzinski, P.C.?


D)  Have you performed any evaluations in the past year under the auspices of Impartial Medical Opinion, Inc.?


E)  Have you performed any evaluations in the past year in association with any of the following medical providers:



1)  John W. Thompson, M.D., orthopedic surgeon;



2)  Gerald Reimer, M.D., neurologist;



3)  Eric Goranson, M.D., psychiatrist;



4)  Paul Craig, Ph.D., neuropsychologist;



5)  Ramzi Nassar, M.D., psychiatrist;


F)  Have you performed any evaluations in the past year for any group, agency or company which has employed any of the following medical providers:



1)  John W. Thompson, M.D., orthopedic surgeon;



2)  Gerald Reimer, M.D., neurologist;



3)  Eric Goranson, M.D., psychiatrist;



4)  Paul Craig, Ph.D., neuropsychologist;



5)  Ramzi Nassar, M.D., psychiatrist;


G)  What, if any, current or residual financial or personal associations do you have with any of the following medical providers:



1)  John W. Thompson, M.D., orthopedic surgeon;



2)  Gerald Reimer, M.D., neurologist;



3)  Eric Goranson, M.D., psychiatrist;



4)  Paul Craig, Ph.D., neuropsychologist;



5)  Ramzi Nassar, M.D., psychiatrist.
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� EME Report, John W. Thompson, M.D., Gerald Reimer, M.D., December 11, 2007, at 5, 7-9.


� Neuropsychological Evaluation, Dr. Paul Craig, March 24, 2008, at 21.


� Id. at 17.


� EME Report, John W. Thompson, M.D., Gerald Reimer, M.D., June 3, 2008 at 6-7.


� Chart note, Linda Holmes, ANP, July 17, 2008.


� Progress note, Dr. Craig, July 28, 2008.


� Id.


� EME Report, Eric Goranson, M.D., September 19, 2008, at 4, 19, 21.


� Id. at 19-21.


� Id. at 21.


� Letter from Drs. Thompson and Reimer to Janet Smith, adjuster, October 14, 2008.


� Chart Note, Alaska Spine Institute, Michael L. Gevaert, M.D., March 16, 2009.


� 07/27/2009 Employer’s Petition for SIME.


� Id.


� www.ormedeval.com/OME_Physicians.asp; OME currently lists six psychiatrists, including both Dr. Goranson and Dr. Turco.


� 07/27/2009 Employer’s Petition for SIME, with attachments as indicated.


� 07/27/2009 SIME form attached to Employer’s Petition for SIME.


� Id.


� 07/27/2009 Workers Compensation Claim.


� 08/13/2009 Informal Prehearing Conference Summary.


� Id.


� 08/17/2009 Answer to Employee’s Petition for an SIME.


� Id.


� 08/17/2009 Answer to Employee’s Petition for an SIME.


� AWCB Decision No. 05-0289 (November 8, 2005)(Janel Wright, Chair).


� Employer’s Answer to Petition for SIME,  citing Gamez [emphasis in text of Employer’s Answer].


� 08/17/2009 Answer to Employee’s Workers Compensation Claim.


� 08/20/2009 Letter from Erica Adkins of Mr. Constantino’s Office to Deborah Simpson, with attached fully executed SIME form.


� Id.


� Id.


� Id.


� 07/27/2009 SIME form.


� 08/20/2009 SIME form.


� 10/22/2009 Informal Prehearing Conference Summary.


� 11/13/2009 e-mail from Simpson to Gillespie; 08/20/2009 SIME form.


� Memorandum re Reorganization, Janel Wright, Chief of Adjudications, to Division staff, August 27, 2009. 


� 11/16/2009 e-mail response from Gillespie to 11/13/2009 e-mail from Simpson.


� 11/18/2009 Letter from WCOII Simpson to Employee.


� 12/09/2009 Request for Conference.


� 12/09/2009 Affidavit of Readiness for Hearing.


� 12/18/2009 Affidavit in Limited Opposition to Affidavit of Readiness.


� 12/18/2009 Objection to Employee’s Proposed SIME changes.


� 12/22/2009 e-mail from WCOII Simpson to Ms. Gabbert and Mr. Constantino.


� Email Ms. Gabbert to WCOII Simpson and Mr. Constantino, December 22, 2009.


� Email WCOII Simpson to counsel for the parties, December 22, 2009.


� Claimant’s Hearing Brief at 2.


� “The Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.” AS 23.30.135.  “The Board may upon its own initiative at any time in a case…make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.” AS 23.30.155(h).


� Memorandum to File, Deborah Simpson, WCOII, January 11, 2010.


� Id.


� Id.


� Id.


� See Gamez v. UPS, AWCB Decision No. 05-0289 at 4 (November 8, 2005), demonstrating that this language has been utilized at least as far back as 2005.


� AS 23.30.008(a).


� Gamez v. United Parcel Service (Gamez II), AWCB Decision No. 05-0289 (November 8, 2005)(Janel Wright, Chair) at 6.


� Id. at 9.


� Employer’s Answer to Petition for SIME, at 2.


� Curriculum Vitae, Walter Ling, M.D., at 2-3, on file with the Alaska Workers’ Compensation Board.


� Id. at 2.


� Id. at Bibliography at i – xiv.
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