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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JOHN W. MILTON, 

          Employee, 

              Claimant,

          v. 

UIC CONSTRUCTION,

          Employer,

          and

ALASKA INSURANCE COMPANY

ASSOCIATION,

              Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  198505382
AWCB Decision No. 10-0019
Filed with AWCB Fairbanks, Alaska

on January 28, 2010


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim on November 9, 2009 in Fairbanks, Alaska.  The employee, John Milton represented himself (employee).   Attorney David Floerchinger, Esq., represented the employer and its insurer (employer).  The employee testified at the hearing and by deposition.  Deborah Minnick, D.O., testified by deposition.  Ronald Martino, M.D., Marilyn Yodlowski, M.D., Erik Kussro, D.O., and Fred Blackwell, M.D. testified by report and deposition.  The record closed at the conclusion of the hearing.


ISSUES
The employee contends the compromise and release agreement (C&R) between the parties in this case should be overturned, due to fraud and misrepresentation, duress, regulatory violations, and because he was not competent to agree to the C&R at the time it was completed.  The employer argues there is no legal basis for overturning the C&R.

1. Should the C&R be overturned?

The employee claims he is entitled to permanent total disability (PTD), penalty and interest, unfair or frivolous controversion, and temporary total disability (TTD).  The employer argues the employee waived his right to PTD, penalties and interest, unfair and frivolous controversion, and TTD in the C&R.

2. Is the employee entitled to PTD, penalty and interest, unfair and frivolous controversion, and TTD? 

The employee argues the work injury is a significant factor causing his cervical and thoracic spine symptoms, and related symptoms, disability and need for medical treatment.  The employer counters the employee’s cervical spine injury did not arise during the course and scope of his employment with employer.

3. Did the employee’s cervical and thoracic spine symptoms, and related symptoms, disability and need for medical treatment arise during the course and scope of his work for the employer?

FINDINGS OF FACT
Based on the preponderance of the evidence
 available in the record, the following findings of fact are made:

1. The employee was injured on February 9, 1985 while working for employer in Barrow Alaska.
  On his Notice of Injury, he stated a rock hit him in the eye.
  

2. On February 11, 1985, the employee was treated for a left corneal ulcer.

3. On April 17, 1985, the employee was seen in the emergency room for complaints of a left temporal headache of two weeks duration, which began after a problem at home while drinking.  The physical examination revealed no temporal tenderness and the neck was supple.
  The employee was referred to Dr. Rosen for evaluation of his headaches, but Dr. Rosen’s progress note is not available for review.

4. On April 28, 1985, the employee was admitted to the Madison, Wisconsin Veterans Administration Hospital (VAH) for complaints of severe left temporal headache, mental status changes, occasional right facial droop, and right hand tingling.
  The employee reported developing the right temporal headache three weeks previously, when he had been evaluated at the Chicago Veterans Administration Hospital.  The employee admitted to drinking a case of beer per week, but denied current illicit drug use at that time.

5. On April 29, 1985, a CT scan of the employee’s head demonstrated a large subdural collection with compression of the left lateral ventricles and shift of the midline structures.  A chronic subdural hematoma was diagnosed.

6. On April 29, 1985, surgeon J. Louie, M.D., performed surgery on the employee to evacuate the residual left subdural hematoma.
  

7. On May 7, 1985, the employee underwent a CT scan of the thoracic spine, which revealed abnormal vascularity at the thoracolumbar junction with focal expansion of the canal.
  A specific diagnosis was not made.

8. On September 12, 1985, the employer’s insurance adjuster wrote to Dr. Louie stating the employee had never reported the fall and head injury to the employer, so she was conducting an investigation of the accident.
  She stated the employee was working for the employer on a job involving construction of a utilidoor, a box-like structure underground.  A ladder had been placed on the top of the utilidoor, leading to street level, and normally there were sandbags to steady the ladder.  The employee claimed as he was climbing the ladder he fell down head first between the ditch and the utilidoor.  The employee stated he had a helmet on and fell about 15 feet.  She also stated the employee continued to work until March 28, 1984, when he was terminated for a reduction in job force.  The adjuster asked Dr. Louie to answer five questions in light of her description of the work injury.  This letter was answered by Dr. Ramirez on November 15, 1985, as noted below.

9. On October 31, 1985, Dr. Martino evaluated the employee for his complaints of left-sided headaches since the time of his February 9, 1985 work injury.  The employee reported the headaches began two days after his fall at work, gradually became more intense, and he began to have memory problems.  The employee also reported his memory and the use of his right arm improved dramatically after his May 1985 surgery for the subdural hematoma.  Dr. Martino opined the headaches and short term memory deficits were residue of the head injury.  He maintained the memory deficits were dense enough to pose a safety problem at work, particularly in the construction industry.  Dr. Martino recommended a baseline electroencephalogram and periodic checkups.

10. On November 15, 1985, Dr. Ramirez responded to the employer’s insurance adjuster’s letter concerning the employee’s condition.  He opined the cause of the employee’s headache and slurred speech was a subdural hematoma.  He also opined symptoms could develop up to several months after the accident, and the symptoms suffered by the employee were not consistent with a stroke.  Dr. Ramirez opined the employee’s disability could last a variable amount of time.  He maintained other symptoms the employee might expect to experience would be headache, speech disorder, right sided weakness, diminished memory and seizure disorder.  In addition, he opined the pain and numbness in the left and right arms of which the employee complained, were probably due to a cervical radiculopathy and might be work related.

11. On December 6, 1985, Dean Carman, M.D., wrote a memorandum of his telephone conversation with Dr. Martino stating as follows:

(1) Range of motion and weakness of effected limb is caused by subdual hematoma.

(2) EEG recommendation is not critical for diagnosis at this time but rather baseline information for long term follow up.  EEG can be obtained at Bassett Army Community Hospital later on.

12. On June 3, 1986, in a letter to the adjuster, Dr. Martino maintained the employee was suffering from the effects of head trauma and subsequent subdural hematoma from his work injury on February 9, 1985.  He noted the employee complained of headache, impaired memory, and weakness on the left side of his body.  Dr. Martino indicated the employee had been improving until his last visit, when he reported having episodes of amnesia and not remembering where he had been for hours at a time.  Dr. Martino opined these episodes sounded like alcohol blackouts, although the employee claimed he had not been drinking.  Dr. Martino stated he was not certain the employee’s episodes of amnesia were truly due to the head injury, and he expressed concern there might be the possibility of secondary gain playing a role in the recent increased complaints of memory deficits.  Dr. Martino indicated psychological testing should help to clarify this.

13. On June 22, 1986, the employee underwent an electroencephalogram (EEG) to evaluate a possible seizure disorder.  The EEG was within normal limits except for the augmentation of the alpha rhythm over the parietal region on the left, consistent with the burr hole from the 1985 surgery, and likely not of pathological significance.  There were no other focal abnormalities and no epileptiform features.

14. On August 6, 1986, the employee followed up with Dr. Martino.  The employee reported he had quit drinking and not suffered any further seizures or blackouts.  He also denied headaches or weakness or numbness in his extremities.  Dr. Martino maintained the employee had made a good recovery from his subdural hematoma, and although he might continue to have some subtle short-term memory deficits, this would not represent a significant change from his premorbid functioning.  Dr. Martino released the employee to return to his former occupation.
 

15. On November 13, 1986, the employer controverted TTD, TPD, and PPD benefits based on Dr. Martino’s release of the employee to his previous occupation.
  The employer had started paying TTD benefits on January 17, 1986, and paid these benefits for the period April 26, 1985 through October 11, 1989.

16. On December 15, 1986, the Social Security Administration notified the employee he met the requirements for disability based on affective disorder, severe depression, and organic mental health disorder, chronic brain syndrome.

17. On January 7, 1987, the employee was seen by Dr. Martino for a neurological evaluation.
  The employee reported he had not been able to find work since being released to work in August 1986.  He complained of memory problems, inability to think clearly, headaches, and two blackout spells.  On examination, Dr. Martino noted the employee’s short term memory was defective, his concentration was poor, and he had a right homonymous hemianopsia,
 as well as weakness in the right lower extremity.  Dr. Martino planned to order a cranial CT scan and an EEG.

18. On January 9, 1987, the employee had a generalized tonic clonic seizure while in Dr. Martino’s office.  Dr. Martino noted the employee’s past head injury and the employee’s complaints of recent, unwitnessed blackouts.
  An emergency cranial CT scan did not show evidence of a recurrence of the subdual hematoma.
  Dr. Martino diagnosed the employee with post traumatic seizure disorder and started therapy with the anti-seizure medication Dilantin.

19. On February 16, 1987, the employer controverted the employee’s claim on the basis no medical evidence related the employee’s then-current headaches, amnesia and blackout problems to the work injury, but rather the employee’s problems were related to his chronic alcohol and drug abuse.

20. On February 23, 1987, Dr. Martino indicated the employee was found wandering in the street by the police.  On examination, there was no aroma of alcohol on his breath, and Dr. Martino opined the incident was probably the result of a seizure.  His Dilantin was continued.

21. On April 6, 1987, the employee was referred for a psychological evaluation by Mary Cragan, Ph.D., because of his poor memory, headaches and psychological distress since suffering a head injury and a subsequent subdural hematoma from a work injury.  He was diagnosed with adjustment disorder with mixed emotional features, mixed substance abuse (in remission), mixed personality disorder, cerebral dysfunction, post-traumatic seizures, severe psychological distress, and very poor adaptive functioning.  Dr. Cragan opined the employee was functioning in the low average intellectual range, and his short-term auditory and visual memory were impaired.  She also opined he suffered from general cognitive dysfunction severe enough to impair him in a work environment.  She maintained he would have difficulty problem solving, following through with tasks without supervision or integrating complex material.  Dr. Cragan opined the employee’s depression, anxiety, suspiciousness of others and tendency to withdraw from others would complicate his return to employment.

22. On October 29, 1987, the employee had a cervical spine x-ray, which demonstrated a loss of the normal cervical lordosis and C5-C6 and C6-C7 spondylytic change with anterior and posterior osteophytes.  In addition, on the right at C5-C6 and C6-C7, there was early neuroforaminal encroachment.

23. On October 30, 1987, the employee saw Dr. Martino for follow up.  The employee complained of depression, hopelessness and suicidal ideation.  He also complained of severe neck pain radiating to his right shoulder, which had been present since his last seizure.  He reported he had not had a seizure since his last visit.  Dr. Martino opined the employee’s seizures were under good control, but he was suffering from major depression as he was unable to work.  Dr. Martino prescribed the antidepressant medication Imipramine and encouraged him to try to start a rehabilitation program.

24. On December 8, 1987, Dr. Martino opined the employee suffered a subdural hematoma as a direct result of a fall at work, and his headaches were the result of the head injury, as was his seizure disorder.  He further opined the headaches would probably be chronic and the seizure disorder would probably be permanent.

25. On January 19, 1988, Dr. Martino saw the employee in follow up.  The employee reported he had not had any seizures, but was depressed about the prospect of having seizures.  He complained of not being able to sleep.  Dr. Martino opined the employee as still suffering from a major depression.  He increased the dose of antidepressant medication.

26. On March 4, 1988, Dr. Martino evaluated the employee and opined he was vastly improved as he had had not further seizures and his depression was remitting, with improvement in his memory and ability to concentrate.  Dr. Martin decided to refer the employee to an internist for evaluation of the elevated liver function tests, which he thought might be related to the Dilantin therapy.

27. On April 11, 1988, Jeffrey Partnow, M.D., who evaluated the employee for his abnormal hepatic function at Dr. Martino’s request, opined the hepatic function abnormality was not related to the Dilantin therapy.  Dr. Partnow noted the employee had a seizure six days previously, after being seizure-free for five months.

28. On June 29, 1988, the employee followed up with Dr. Martino.  He reported he enjoyed his volunteer work at a public kitchen.  He also reported he had not had any seizures.  Dr. Martino opined the employee’s seizures were under good control.

29. On July 20, 1988, the employee was admitted to Fairbanks Memorial Hospital (FMH) after a motor vehicle accident in which the truck he was driving hit a tree or telephone pole.  It was uncertain whether he lost consciousness.  His ethanol level on admission was 266, and it was noted he was inebriated.  The employee suffered compound fractures to both lower extremities, requiring surgery with external fixation on the left leg and debridement of open tibia fractures on the right leg.

30. On May 13, 1988, a cranial CT scan was performed, and it showed post surgical changes from the employee’s 1985 surgery, but no other abnormality.

31. On December 2, 1988, Dr. Martino saw the employee in follow up.  The employee reported he had no seizures over the last several months.  However, he complained of weight gain, which was attributed to the antidepressant Imipramine.  Dr. Martino opined the seizure disorder was under good control and changed the antidepressant to Prozac.
  

32. On January 13, 1989, Dr. Martino again evaluated the employee in follow up.  The employee complained of a return of his headaches, and Dr. Martino prescribed Midrin for the headaches.
  The employee continued to be treated by Dr. Martino through 1989, 1990 and 1991.

33. The parties reached a compromise and release agreement which was submitted to the Board in September 1989.  The parties agreed the employer would pay the employee $15,000.00 in a lump sum payment, set up an annuity that would pay him $500.00 per month for life, and pay him an additional lump sum of $7,500.00 on August 1, 1999.  The employee would waive his rights to all disability compensation benefits, penalties, interest, and vocational rehabilitation benefits, but medical benefits related to the eye injury were left open.
  The agreement was reviewed by the Board, which found because of incomplete information on his medical care, degree of disability, attorney fee information and insufficient explanation of the type or computation of the compensation to be paid, a hearing needed to be held before the Board could determine whether or not the C&R was in the employee’s best interests.
  A hearing on the C&R was held on October 10, 1989, and the Board approved the C&R on that day.

34. In July 1990, the employee was diagnosed with post traumatic stress disorder (PTSD) at the veterans administration (VA) in Fairbanks.  In April 1991, the VA rated the employee with a 30% disability due to his PTSD.

35. On December 6, 1990, Dr. Martino saw the employee in follow up.  He noted the employee had last used intravenous cocaine about one month previously, and also admitted to the occasional use of alcohol.  On physical examination, Dr. Martino noted the employee had full range of motion in his neck.  Dr. Martino opined the employee’s depression was more severe and he diagnosed PTSD related to his service in Vietnam and recommended treatment with anti-depressants and psychotherapy.

36. On July 24, 1991, the employee saw Dr. Martino, who diagnosed migraine headache and ordered a repeat cranial MRI, which was performed on August 5, 1991, and showed mild atrophy, advanced for the employee’s age.

37. On December 14, 1992, the employee was involved in another motor vehicle accident, this time as a passenger.  He hit his head on the window.  A cervical spine x-ray performed on the same day showed prominent C5-C6 and C6-C7 spondylosis and no evidence of an acute cervical spine injury.

38. On December 22, 1992, the employee was seen at FMH emergency room (ER) for the December 14, 1992 motor vehicle accident in which he was passenger.  He complained of a stiff neck and back pain.

39. On January 5, 1993, the employee saw Dr. Enlow Walker for his complaints of neck pain.  On physical exam, the range of motion in his neck was normal, with pain in all directions.  The employee was diagnosed with cervical strain and arthritis, and physical therapy was ordered for his neck.

40. On January 21, 1993, the employee was seen by Dr. Martino.  He complained of severe neck pain since his recent car accident.  The employee also reported he was the passenger in a car which was stuck from the side, and his neck moved violently in the lateral direction during the accident.  He stated he had severe pain in his neck radiating to the left shoulder since the accident.  The employee also reported he was on the medication Tegretol for his seizures, prescribed for him by his primary care physician, and his seizures were fairly well controlled on this medication.  The employee further reported using alcohol and drugs occasionally, although not to the extent he had in the past.  Dr. Martino noted the employee had complained of neck pain radiating to the right upper extremity after his first post-traumatic seizure.  Dr. Martino opined the employee suffered a whiplash injury to his neck in the car accident, which may have aggravated the older neck injury which may have occurred during a post-traumatic convulsion.  He planned to refer the employee for electrodiagnostic testing.

41. On February 1, 1993, on referral from Dr. Martino, Scott Emery. M.D., performed electrodiagnostic testing on the employee to evaluate his neck and right upper extremity pain.  Dr. Emery opined the testing demonstrated a moderate polyneuropathy and a mild right C7 radiculopathy superimposed on a distal axonopathy, which might be of drug or metabolic origin.

42. The employee was incarcerated between July 1993 and July 1998.

43. On July 8, 1993, a note from the Department of Corrections (DOC) indicated the employee fell down some stairs and was found unconscious.  Subsequently, the employee’s complaints of back pain and right arm and right chest pain were documented.

44. On August 3, 1993, Dr. Edwin Lindig saw the employee in orthopedic consultation for complaints of intermittent neck pain associated with the 1992 auto accident or the fall in jail in July 1993.  Dr. Lindig diagnosed chronic cervical strain syndrome, with a possible radiculopathy superimposed on degenerative changes.  Dr. Lindig noted the electrodiagnostic studies performed in February 1, 1993.

45. The employee continued to be treated for his various complaints, including complaints of neck pain from October 1993 until his release from incarceration.  Specifically, on October 28, 1993, the employee reported his neck was improved, and he was given exercises to perform.  On November 22, 1993, he complained he hurt his neck while mopping the floor and had pain radiating down his right arm, although the clinical examination was unremarkable.  On December 15, 1993, the employee complained Dr. Lindig had hurt his neck when examining him.  On January 4, 1993, the employee was participating in physical therapy, and complained of neck pain with radiation to the right upper extremity, with weakness in the right hand.  On June 14, 1994, the employee had a cervical spine x-ray which showed severe degenerative disc disease at C5-C6 with obvious neuroforaminal impingement bilaterally and mild disc space narrowing at C3.

46. On October 17, 1996, the employee complained of right arm pain and weakness, extending to his finger tips, after he turned his neck.  He was given a soft cervical collar and prescribed the muscle relaxant Flexeril.  He was seen by Dr. Stephen Fisher in the ER the next day and diagnosed with cervical pain and radiculopathy of the right upper extremity.

47. On November 14, 1996, Dr. Martino saw the employee for his complaints of severe pain in his neck and difficulties using his right arm and hand.  The employee reported wearing a cervical collar without improvement.  Dr. Martino diagnosed severe right C7 radiculopathy and opined it was due to a severe cervical spondylosis.  He planned to refer the employee to an orthopedic surgeon.

48. On December 23, 1996, an MRI was performed on the employee’s cervical spine.  The MRI showed chronic spondylosis at C5-C6 and C6-C7, with bilateral recess and foraminal stenosis at C6-C7, and right-sided foraminal stenosis at C5-C6.  It also showed left-sided foraminal stenosis at C3-C4 and a small herniation at C3-C4 on the left.

49. On January 26, 2000, Dr. Martino saw the employee and indicated he had been released from confinement after five years in jail and two years in a drug rehabilitation facility.  The employee complained of severe left occipital headaches and was noted to have a mild antalgic gait.  He was prescribed Indocin for his headaches.

50. On January 31, 2002, the employee saw physician assistant Philip Chapa for complaints of left hand weakness over a few weeks after moving heavy furniture.  PA Chapa opined the employee might have impingement syndrome.
  A left shoulder x-ray was done, which was normal.

51. On September 12, 2003, the employee was seen in the FMH ER by Kelvin Mar, M.D.  The employee reported being in a motor vehicle accident one week previously.  Later that same day he returned to the ER stating he was worried about his seizure disorder.  He reported he had not been on Dilantin for over a year.  Dr. Mar encouraged him to see Dr. Martino.

52. On September 18, 2003, the employee was seen at FMH ER for a complaint of a severe headache.  The ER physician, Brian Tansky, M.D., diagnosed migraine headache.

53. On September 19, 2003, the employee was seen again at the FMH ER for left arm pain.  Michael Burton, M.D., diagnosed acute trapezius spasm and acute left arm neurapraxia and prescribed muscle relaxants.

54. On September 25, 2003, the employee was seen by Laurence Whitehurst, M.D., for pain, numbness and tingling down his left arm, which he reported began shortly after his motor vehicle accident when he sustained a whiplash injury to his neck.  Dr. Whitehurst diagnosed cervical nerve root compression, possibly secondary to the whiplash injury, with probable involvement at the C5-C6 level.  Dr. Whitehurst prescribed the anti-inflammatory drug Celebrex and physical therapy.
  

55. On November 12, 2003, the employee saw James McCabe, M.D., for management of his seizure medication.
  

56. On November 14, 2003, an EEG was performed on the employee.  James Foelsch, M.D., noted the employee’s history of a seizure disorder and that the employee had been off Dilantin since 1998 without a seizure, until September 6, 2003, when he was involved in a car accident with loss of consciousness and possibly a seizure.  Dr. Foelsch interpreted the EEG as normal.

57. On November 26, 2003, the employee saw Dr. McCabe and reported a motor vehicle accident in which he hit his head.  The employee also reported sitting at home, then finding himself lying on the floor with urinary incontinence.  Dr. McCabe restarted the employee’s seizure medication.

58. On October 5, 2006, the employee was seen in the FMH ER by Bjorn Aujalay, M.D. for left neck pain and left arm tingling.
  The employee underwent a cervical spine x-ray, which showed degenerative disc disease predominately in the lower cervical spine, most severe at C6-C7, and associated with foraminal stenosis.

59. On October 9, 2006, physician assistant (PA) Bill Hartman evaluated the employee for his neck pain.  The employee reported the neck pain was the result of an injury in 1985 when he fell off a ladder.  He reported he had awoken with neck pain and pain going down into his arms and his fingertips were numb.  PA Hartman recommended physical therapy and anti-inflammatory medication.

60. On October 9, 2006, the employee had another cervical spine MRI.  The MRI study showed degenerative disc disease involving C5-C6-C7, and disc osteophyte complex formation, predominantly on the right, producing central and right lateral recess stenosis with prominent bilateral foraminal stenosis.  In addition, it showed left paracentral disc osteophyte complex at C3-C4, producing mild left lateral recess stenosis with moderate narrowing of the left neuroforamen.  Finally, there was mild marrow edema involving right C2-C3 facet articulation, most likely formed in reaction to the degenerative arthrosis.  Dr. Fowler recommended a CT exam to rule out fracture if there was a strong clinical concern for a fracture.

61. On November 2, 2006 through November 21, 2006, the employee participated in physical therapy for manual cervical traction, which initially decreased his symptoms.  However, his symptoms returned when he slept.  The employee discontinued physical therapy.

62. On November 29, 2006, the employer controverted medical benefits related to the employee’s cervical spine because no medical evidence existed to support the current medical treatment as being related to the 1985 work injury.

63. On March 13, 2007, the employee filed a workers’ compensation claim for injuries to his spine, neck and head on February 9, 1985.  The employee stated the C&R was made when he was suffering from PTSD and while he was heavily medicated.  He claimed the C&R should have provided for his head injury, but instead only provided for a minor eye injury.  The employee claimed permanent total disability (PTD), medical communication and transportation costs, penalty, interest, and a finding of unfair and frivolous controversion.

64. On April 16, 2007, the employer answered and controverted the employee’s claims.

65. On April 17, 2007, at the employer’s request, the employee was evaluated by board certified orthopedic surgeon Marilyn Yodlowski, M.D., in an employer medical evaluation (EME).
  The employee reported he was working as a laborer for the employer in Barrow, Alaska, installing “utilidoor” in the city streets.  He reported climbing up a ladder, coming out of a hole, when the ladder slipped and went down.  The employee reported he remembered landing on his feet and all the impact went straight to his head.  He further related he fell about 20 feet, his legs did not give, and he did not hit his head or have any obvious injury at the time.  The employee reported he did not remember being struck in the eye with a rock.  The employee stated he thought the subdural hematoma he was treated for three months after the work injury was related to the work injury as the doctor who treated him at the time told him he must have fallen, such as off a ladder.  At that point, he remembered the fall when working in Barrow, Alaska.

66. Dr. Yodlowski reviewed the employee’s medical history, interviewed the employee and conducted a physical examination.
  She diagnosed the employee as follows:  1) degenerative spondylotic disease of the cervical spine, chronic, with multilevel changes of disc degeneration and osteophyte formation causing central canal narrowing, lateral recess narrowing, and foraminal stenosis; 2) history of subdual hematoma treated surgically in late April 1985, with no clear documentation of the work-related injury of February 9, 1985 as being causally related; 3) history of seizure disorder, likely secondary to the subdural hematoma, no longer an active concern: 4) history of multiple motor vehicle accidents with injuries including bilateral tib-fib fractures and possible whiplash; 5) history of alcoholism and IV drug abuse; 6) history of hepatitis; 7) post-traumatic stress disorder; 8) forty plus pack-year history of smoking; and 9) according to contemporaneous medical records, history of being stuck in the eye at work in February 1985 by a rock, causing an ulceration in the left eye, which resolved without sequelae.  Dr. Yodlowski opined there was no basis in the medical records or other documentation in the record for attributing the work injury as being the cause of the employee’s subdural hematoma or subsequent seizure disorder.  She further opined the employee’s history of alcohol abuse made a fall or head injury while intoxicated a likely source of the head injury.  In addition, Dr. Yodlowski maintained the employee’s cervical spine condition was not caused by the work injury, as there are no contemporaneous medical records indicating he suffered a neck injury, and he did not develop neck symptoms until many years later.  She opined the employee’s cervical spine condition is caused by a combination of genetic tendency and aging.  Dr. Yodlowski asserted the medical records did not support the work injury as being a substantial case of any condition requiring further treatment.
 

67. On July 2, 2008, Dr. Yodlowski was deposed.  She was provided with two additional medical records she had not reviewed in the April 2007 EME, one from July 31, 1985 and one from September 12, 1985, in which the employee complained of pain above the right elbow and pain and numbness in his right and left arms.  Dr. Yodlowski testified these records did not change her opinion that the employee’s cervical spine condition was not related to the work injury.  She also testified she had reviewed for the EME report medical records from October and November of 1987 in which the employee complained of neck, upper arm and shoulder pain, and none of these records altered her opinion the employee’s current cervical spine symptoms and disability were not related to the work injury.

68. Dr. Yodlowski testified she wrote down the answers to the questions she asked the employee during the EME, and when she asked him what happened when he slipped down the ladder, he responded that he went down and landed on his feet.

69. On August 8, 2007, Dr. Martino responded to a letter from the employer’s attorney, to which a copy of the 1989 C&R was attached for Dr. Martino’s review.
  Dr. Martino opined the employee was competent to enter into the terms of this C&R, and was capable of understanding written and oral communication in English.  In addition, Dr. Martino agreed with Dr. Yodlowski’s opinions as expressed in her April 17, 2007 EME report concerning the causation of the employee’s complaints and that the work injury was not a substantial factor causing the employee’s current cervical condition.

70. On April 19, 2007, Dr. Khauv saw the employee, who reported he had problems with anxiety disorder, chronic low back and neck pain, hepatitis C, and tobacco use.  Dr. Khauv described the employee’s neck as with normal limits.

71. On April 30, 2007, a drug screen done on the employee was positive for opiates and benzodiazepine.  The employee was taking methadone twice a day.

72. On May 11, 2007, the employee admitted he had resumed use of alcohol and cocaine.

73. On May 15, 2007, the employee was deposed.  He testified as follows:  

He obtained his high school diploma and knows how to read English.  He was incarcerated from about 1992 to about 1999 for state charges of possessing a controlled substance.  The employee was incarcerated for seven years, but was not sure about the exact dates.  He receives 100% disability from the military.  He started using heroin in the military and used it for about ten years.  The employee came to Alaska in the early 1980’s and worked first in Anchorage, then Fairbanks and Barrow, where he worked as a laborer putting in the utilidor.  While he was working on the utilidor and climbing a ladder, the ladder slipped and he fell from the ground level to the bottom.  He was pretty sure he landed on his feet, with the impact going straight up to his head.  It felt like an explosion went off in his head.  He had a hard hat on, but he thinks it fell off in the fall.  When he got up a few minutes later, the people he was working with asked if he was all right.  He testified he felt all right and went straight back to work.  Later, he started to have little minor headaches, which became worse over time.  After the job was finished, he saw a doctor in Fairbanks for the headaches, then went to Chicago, where he went to the VA hospital.  At the VA hospital in Chicago, he was told he had to wait two weeks for a magnetic resonance imaging study (MRI), so he took a bus to Wisconsin, where he was admitted to the hospital and an operation was performed the next day.  The employee returned to Fairbanks after the surgery and began to see the neurologist Dr. Martino for his memory problems, and later for his seizures.  He remembers signing the C&R at the hearing; he does not remember signing the C&R in front of a notary on August 21, 1989, as is shown on the C&R, although when a copy was shown to him, he testified it was his signature.  The employee did not read the C&R.  He does not remember talking with anyone at the hearing.  He remembered receiving the lump sum payments of $15,000.00 and $7,500.00 per the terms of the C&R, as well as the $500.00 per month, which he still receives.  One of the reasons he signed the C&R was that his medical was left open.

74. On May 21, 2007, Dr. Khauv reported the employee was complaining of left arm numbness and weakness.

75. On September 25, 2007, Davis Peterson, M.D., saw the employee, who complained of chronic neck pain radiating to the left arm and recent loss of strength in the left hand and left leg.
  Dr. Peterson noted the employee’s history of a fall from a ladder in 1985, the head injury and subsequent complaints of neck pain and radiating arm pain.  He also noted medical reports from the early 1990’s suggested x-ray reports showed the employee had C5-C6 and C6-C7 cervical spondylosis.  Dr. Peterson further indicated the employee had a chronic history of neck pain with intermittent radiating left arm pain, but five days previously the employee noticed he was unable to grip or pinch or do fine motor activities with the left forearm and hand.  In addition, he had left leg weakness and some unsteadiness in his gait.  Dr. Peterson noted Dr. Pulver had evaluated the employee on September 20, 2007 and performed electrodiagnostic testing, which did not show evidence of cervical radiculopathy.  Dr. Peterson diagnosed the employee with: 1) chronic cervical degenerative changes noted on imaging studies in the early 1990’s, and perhaps going back to 1985 given the fact the VAH medical records suggested a cervical radiculopathy associated with his fall; 2) transient weakness in the left arm and leg, suspicious for intracranial etiology; and 3) sensorimotor polyneuropathy, which probably accounted for the gait instability.  Dr. Peterson planned to order a brain MRI and a cervical spine MRI.

76. On July 9, 2008, the employee saw physician’s assistant William Hartman, PA-C, for followup of his thoracic spine MRI.  PA Hartman indicated the employee had reported an injury 20 years previously in which he fell from a ladder.  The employee had a CT scan of the thoracic spine at that time, which showed some anomalies at T9 and T9-10 space with    widening of the thecal sac, as well as a structure which the radiologist could not identify for certain.  PA Hartman noted he told the employee he did not know whether the changes on this CT scan were related to his work injury or not.  PA Hartmann noted the current thoracic spine MRI report showed spondylosis at many levels with some mild disk bulging and desiccation at multiples levels, with no compression fracture or other significant anomalies.  However, PA Hartmann also opined the cervical spine degenerative changes with nerve root impingement and narrowing with foraminal stenosis might be from an old accident or the new one.  PA Hartmann diagnosed thoracic spine degenerative joint disease with spondylosis, cervical spine degenerative joint disease with spondylosis, and mediastinal mass of unknown etiology.
  

77. On July 15, 2008, Dr. Martino was deposed.
  He testified he is board certified in both psychiatry and neurology.  He has been treating the employee since the early 1980’s primarily for a head injury which resulted in a subdural hematoma and a seizure disorder, but also for neck pain, depression, and PTSD.  He testified he was treating the employee in 1989, and he evaluated the employee’s general mental capacity as part of his treatment.  He testified it is his opinion the employee was competent to enter into the settlement agreement that the employee signed on August 21, 1989.
  He also testified during the time he treated the employee, which was from the early 1980’s until January 2000, the employee was capable of understanding written and oral communications in the English language.  Dr. Martino also testified he treated the employee for neck pain in 1988 and 1993, and his partner performed some electromyography (EMG) studies to evaluate the neck pain.  These studies were interpreted to be consistent with a right C7 radiculopathy, which was treated conservatively.  In addition, he testified the employee was also treated for neck pain and weakness in his right arm in 1996.  Dr. Martino testified it was still his opinion the work injury is not a substantial factor in the employee’s cervical spine condition.

78. Dr. Martino is credible,
 based both upon his expertise as a psychiatrist and neurologist and his knowledge of the employee and his medical problems over a period of several years of treatment.  

79. On July 20, 2008, Fred Blackwell, M.D., who is board certified in orthopedic surgery, forensic medicine, and occupational environmental medicine, reported on his evaluation of the employee in a second independent medical evaluation (SIME), which occurred on July 11, 2008.  Dr. Blackwell conducted a history and physical examination of the employee and reviewed his medical records.  Dr. Blackwell diagnosed the employee with:  1) status post operation for subdural hematoma; 2) post traumatic seizure disorder; 3) history of drug and alcohol abuse; 4) chronic muscuoligamentous strain and sprain, cervicothoracic spine; 5) cervical and thoracic spondylosis; 6) status post open reduction and internal fixation of right compound tibia fracture; and 7) status post external fixator management for left compound tibia fracture.  Dr. Blackwell opined only the subdural hematoma, post traumatic seizure disorder, and the chronic musculoligamentous strain and sprain of the cervicothoracic spine were related to the work injury.  Dr. Blackwell based his opinion in part on the passage of time between the employee’s complaints of neck pain and upper extremity pain and numbness and the work injury.  Dr. Blackwell concluded it was not possible to say with any degree of medical certainty what the source of the employee’s neck complaints might be in their entirety.  He did not see a reasonable linear relationship between the employee’s left upper extremity pain and numbness that would be associated with radiculopathy that he could associate with the February 9, 1985 work injury.  In addition, Dr. Blackwell opined the work injury did not aggravate, accelerate or combine with a preexisting condition to produce the employee’s need for medical treatment for his cervical spine and related symptoms and disability.  Dr. Blackwell noted the employee has a history of drug and alcohol abuse, along with instances where he has been found unconscious on the floor.  He opined it is reasonable that the employee had the onset of his neck pain because of being comatose from excessive alcohol or drug use.  Dr. Blackwell opined the employee’s cervical and thoracic osteoarthritis is the reason for the surgery recommended by Dr. Peterson, not the work injury.  Dr. Blackwell indicated Dr. Martino’s July 19, 2007 opinion the employee’s work injury is not a substantial factor in his current cervical condition is an important bit of data, as Dr. Martino is very familiar with the employee.  Further, he noted the 1988 and 1992 motor vehicle accidents were cumulative traumatic incidents involving the neck and upper back.  In addition, Dr. Blackwell maintained the upper back pain had its onset after the July 8, 1993 fall in jail, and the neck pain became more prominent after 1992 and the July 1993 fall.

80. On August 27, 2008, Dr. Blackwell gave his deposition.
  His deposition testimony was consistent with his July 11, 2008 SIME report.  He testified the February 1985 work injury is not a substantial factor causing the employee’s neck, left upper extremity or thoracic spine problems.  He also testified the work injury was not a substantial factor in aggravating, accelerating or combining with any preexisting condition to cause the employee’s neck, left upper extremity or thoracic spine problems.  Dr. Blackwell testified the employee’s present cervical condition is a strain/sprain of the neck, arthritis, and degenerative disc disease.  Dr. Blackwell testified he had reviewed Dr. Yodlowski’s April 17, 2007 EME report, and the primary difference between his evaluation and that of Dr. Yodlowski is that his opinion is the work injury was a head injury, basing his opinion on the employer’s acceptance of the head injury as work related.  Dr. Blackwell testified the claimant told him he worked two jobs for the employer, one of which was as a custodian using chemicals, where he got something in his eye, which was the basis for the report of a work injury to his eye.  Dr. Blackwell testified he agreed with Dr. Yodlowski there was no connection between any work injury and the employee’s present neck complaints.  He testified he based his opinion in part upon Dr. Martino’s statement that the work injury did not play a significant role in the employee’s current neck condition, as Dr. Martino treated the employee longer than any other physician, and was very involved in managing his care.

81. Dr. Blackwell is credible,
 based upon his expertise as a board certified physician in orthopedic surgery and forensic medicine.

82. On November 13, 2008, the employee filed another WCC seeking benefits related to his neck, left upper extremity, thoracic spine and cervical spine.  He requested temporary total disability (TTD) benefits from 1985 to 2008, PTD, medical costs, transportation costs, penalty, interest, and unfair and frivolous controversion.

83. On December 5, 2008, the employer answered and controverted the employee’s WCC.

84. On January 8, 2009, the employee filed a third WCC requesting TTD for his subdural hematoma for the period from 1985 to 2008.
  The employer answered and controverted this WCC as well.

85. On April 13, 2009, the employee filed a fourth WCC, adding regulatory violations, fraud and misrepresentation to his reasons the C&R should be overturned, as the C&R only referenced the eye injury.
  The employer answered and controverted the employee’s WCC.

86. On May 21, 2009, the employee was deposed.  He testified the Board did not follow the regulations as it should have in approving the C&R and did not approve it for his best interests, but rather for the best interests of the employer.  He testified he went to a hearing on the C&R with his attorney, and he remembers seeing the employer’s attorney as well as the labor member of the board.  He testified he cannot remember if the C&R was discussed, but he was told to sign it, so he did.

87. On June 3, 2009, the employee was evaluated for his cervical pain and weakness and numbness in the right arm by neurologist Gregg Meekins, M.D., on referral from Dr. Minnick.  The referral note from Dr. Minnick noted the employee had been off Dilantin since 2007, but had recently been restarted on Dilantin due to a recent, unwitnessed seizure.  Dr. Meekins diagnosed right radiating arm pain due to either C5-C7 radiculopathy or CTS and post-traumatic epilepsy or provoked seizures secondary to polysubstance abuse.  He referred the employee for electrodiagnostic testing, ordered testing to diagnose peripheral neuropathy, and planned to follow up with the employee in one month.

88. On June 23, 2009, physiatrist Erik Kussro, D.O., on referral from Dr. Meekins, performed electrodiagnostic testing on the employee’s right upper limb.  The testing showed: 1) evidence of a mild right carpal tunnel syndrome that might be superimposed on an underlying generalized neuropathy; and 2) no finding of an acute cervical radiculopathy, but changes consistent with an old or chronic slowly progressive right C6-7 radiculopathy without ongoing denervation.  Additional testing of the lower extremities was suggested to provide further insight into any generalized polyneuropathy.

89. On August 29, 2009, physiatrist Erik Kussro, D.O., was deposed.
  He testified he performed electrodiagnostic testing, including nerve conduction studies and electromyography (EMG) on the employee’s right upper extremity on June 23, 2009.  He testified this testing showed a peripheral neuropathy, which he defined as a condition where there is abnormal function of the peripheral nerves, and a superimposed carpal tunnel syndrome and a right cervical radiculopathy or nerve root injury at either the C6 or C7 level in the cervical spine.  He also testified the testing was consistent with an old or chronic, slowly progressive cervical radiculopathy.  Dr. Kussro testified the September 20, 2007 electrodiagnostic testing by Dr. Pulver showed findings consistent with a mild demyelinating polyneuropthy, which was consistent with his own testing.  He also testified Dr. Blackwell’s July 20, 2008 SIME report referenced a February 1, 1993 study, which showed evidence of a moderate polyneuropathy and a mild right C7 radiculopathy superimposed on axonopathy, probably related to drugs or metabolic origin.  He testified the 1993 finding of a C7 radiculopathy was consistent with the June 23, 2009 study.  Dr. Kussro testified the electrodiagnostic testing cannot differentiate the clinical cause of the test findings.  Dr. Kussro testified he did not have an opinion or a statement as to the cause of the employee’s present complaints.  He testified some of the findings on the employee’s electrodiagnostic testing showed there was a diffuse nerve problem in his hands and feet, which made the employee more susceptible to CTS.  He also testified a 20 foot fall on a person’s head could cause a traumatic injury to the cervical spine that might later cause C7 radiculopathy.  Dr. Kussro testified if an acute nerve injury happened at the time of a 20 foot fall, the symptoms would arise shortly after the fall, within a few weeks at most.  He testified a whiplash injury to the neck, such as the employee suffered as reported in a January 5, 1993 medical record documenting cervical strain, could cause cervical radiculopathy at C6-C7.

90. On October 1, 2009, Deborah Minnick, D.O., was deposed.
  She testified she is the employee’s primary care physician and has treated him for chronic pain, depression, hypertension, possibility of seizure disorder, migraine headaches, and tobacco use since April 2008.  She testified she last saw the employee on April 29, 2009, for his neck pain, which is part of his chronic pain.  She testified she was weaning him off his chronic pain medications and offered him counseling and rehabilitation for substance abuse, which the employee declined.  Dr. Minnick testified she referred the employee for electrodiagnostic testing, which was performed on June 23, 2009, and which showed CTS which was superimposed on an underlying generalized neuropathy.  The studies demonstrated changes consistent with a chronic slowly progressive right C6-7 radiculopathy, with no ongoing denervation and no acute cervical radiculopathy.  Dr. Minnick testified polysubstance abuse can cause provoked seizures, and the employee tests for cocaine and barbiturates were positive as recently as April 2009.  Dr. Minnick testified she did not offer an opinion concerning the causation of the employee’s neck symptoms, pain or radiculopathy in his right arm.

PRINCIPLES OF LAW

AS 23.30.012 provided, at the time of the employee’s injury:

At any time . . .after 30 days subsequent to the date of the injury, the employer and the employee . . .have the right to reach an agreement in regard to a claim for injury . . . under this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation nonwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump-sum settlements when it appears to be to the best interest of the employee . . ..

8 AAC 45.160 Agreed Settlement, provided in relevant part, at the time the parties entered into their C&R in October 1989:

(a) The board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability.  Settlement agreements will be approved by the board only where a dispute exists concerning the rights of the parties or, where clear and convincing evidence demonstrates that approval would be for the best inters of the employee or his beneficiaries.

(b) All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07-6117.

(c) Every agreed settlement must conform strictly to the requirements of AS 2.330.012 and, in addition, must:

(1) be accompanied by all medical reports in the parties’ possession, except that, if a medical summary has been filed, only those medical reports not listed on the summary must accompany the agreed-upon settlement;

(2) include a written statement showing the employee’s age and occupation on the date of injury, whether and when the employee has returned to work, and the nature of employment;

(3) report full information concerning the employee’s wages or earning capacity;

(4) state in detail the parties’ respective claims;

(5) state the attorney’s fee arrangement between the employee . . . and the attorney, including the total amount of fees to be paid;

(6) itemize in detail all compensation previously paid on the claim with specific dates, types, amounts, rates, and periods covered by all part payments; and

(7) contain other information the board will, in its discretion and from time to time, require.

(d) The board will inquire into the adequacy of all agreed settlements and will, in its discretion, set the matter for hearing to determine whether an agreement should be approved or disapproved.  Agreed settlements between the employer and the employee or other persons claiming benefits under the Act are not final until approved by the board.

(e) Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee’s best interests.  In addition, lump-sum settlements of board-ordered permanent total disability claims are presumed unreasonable and will not be approved absent a showing that the lump-sum settlement is in the employee’s best interests.

Witt v. Watkins, 579 P.2d 1065 (Alaska 1978) (The test for setting aside an agreement should be whether, at the time of signing the release, the releaser intended to discharge the disability which was subsequently discovered.)

Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1158-59 (Alaska 1993) (Under AS 23.30.012 approved settlement agreements have the same legal effect as awards, but they are more difficult to set aside.  The Board lacks the authority to overturn a C&R based on mistake of fact.)

Travers v. American Bldg. Maintenance Co., AWCB Decision No. 94-0140 (June 16, 1994) (Board has authority to set aside a C&R based on the same bases, other than mistake of fact, which the courts would recognize in an independent action.)  

Smith v. Commonwealth Electric Co., AWCB Decision No. 94-0141 (June 16, 1994)(Board has authority to set aside a C&R based upon the same bases, other than mistake of fact, which the courts would recognize in an independent action.)

Klemme v. Eagle Hardware & Garden, AWCB Decision No. 96-0471 (December 16, 1996) (Board has authority to set aside a C&R for fraud, duress and lack of jurisdiction under Rule 60(b).)

Blanas v. The Brower Co., AWCB Decision No. 97-0252 (December 9, 1997) (Duress in the context of a C&R is hardship intentionally created by overreaching or improper interference by the employer to coerce the employee to sign.)

Blanas v. Brower, 938 P.2d 1056, 1061-1063 (Alaska 1997)(The Board does have the implied authority to set aside C&Rs when the agreement has been secured by either the employee’s or employer’s fraud, fraudulent misrepresentation, or fraud upon the board or court.  A party’s claim of fraud can be considered as a basis of overturning a C&R only if the fraud or fraudulent misrepresentation was committed by the opposing party.)

Williams v. Abood, AWCB Decision No. 98-0297 (December 1, 1998) (affirmed on appeal, 53 P.3d 134 (Alaska 2002) (Where an employee maintained he was not competent because he was under the influence of drugs at the time of the C&R, and both the employee and his attorney signed the C&R, stating the employee was not under the influence of drugs, the Board rejected the employee’s assertion, relying in part on the assertion of the employee’s attending physician’s testimony the employee was competent.)

Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1093-1094 (Alaska 2008) (A workers’ compensation C&R is a contract and is subject to interpretation as any other contract.  In order to avoid a contract based on a misrepresentation, the party seeking to avoid the contract must show (1) a misrepresentation; (2) which was fraudulent or material; (3) which induced the party to enter the contract; (4) upon which the party was justified in relying.)

Smith v. CSK Auto, Inc., 204 P.3d 1001 (Alaska 2009) (Representation by employee’s attorney cannot be reason to void the C&R.)

AS 23.30.095(a) provided, in part, at the time of the employee’s injury:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years form and after the date of injury to the employee.  However, if the condition requiring treatment, apparatus or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require….

AS 23.30.095(k) provided, at the time the parties’ C&R was approved:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board . . ..

AS 23.30.120 Presumptions.  

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that
(1) the claim comes within the provisions of this chapter; . . . .

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  We utilize a three-step analysis when applying the presumption of compensability.
  

The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  To make a prima facie case, raising the presumption of compensability, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  "[I]n claims 'based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

At this stage in our analysis we do not weigh the witnesses’ credibility.
  If we find such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the employee need not produce any further evidence and he prevails solely on the raised but un-rebutted presumption.
  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  

Once the employer produces substantial rebuttal evidence, at the third stage of the analysis, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.
  Also, in 2005, the Alaska State Legislature adopted AS 23.30.010(a), which provides the following, in part:
. . . A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

The Alaska Supreme Court decades ago defined the quantum of “substantial” in its decision Kessick v. Alyeska Pipeline Serv. Co.,
  in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.

ANALYSIS

I. SHOULD THE C&R BE SET ASIDE FOR MISTAKE OF FACT, DURESS, MISREPRESENTATION OR FRAUD OR REGULATORY VIOLATIONS? 

The Alaska Supreme Court held in Seybert a workers’ compensation C&R is a contract subject to interpretation as any other contract, and standards of contract formation from the common law apply to the formation and rescission of these C&R’s except where expressly overridden by statute.
  The parties entered into a C&R signed by the parties in August 1989 and approved by the Board after a hearing on October 10, 1989.  The employee argues several grounds for setting aside the parties’ C&R, as discussed below. 

A. Incompetence

The employee first argues the C&R should be set aside as he was suffering from PTSD and under the influence of medication when he entered into the agreement, implying he was incompetent to enter into the agreement.  However, the employee was represented by counsel both when entering into the C&R and in the hearing before the Board to determine whether or not the C&R was in his best interests.  The employee and his attorney attended the hearing, and the employee testified he remembers attending the hearing and recognizing one of the board members at the hearing.  Furthermore, both the employee and his attorney signed the C&R, which included a paragraph stating the employee had read the C&R, had the advice of counsel, and was not under the influence of alcohol or any intoxicants.  In addition, Dr. Martino, the employee’s treating physician at the time the employee entered into the C&R, testified by report and at deposition the employee was capable of understanding spoken and written English and competent to enter into the C&R at the time he did.  The employee offered no medical testimony he was incompetent at the time he entered into the C&R.

In the prior AWCB decision, Williams v. Abood, the employee claimed he was incompetent at the time he entered into his C&R as he was under the influence of drugs at the time.  The Board declined to set aside the C&R, as the employee’s treating physicians testified as to his competence and both the employee and his attorney signed the C&R, which included a paragraph similar to the one signed by the employee and his attorney in the instant case, stating the employee was not under the influence of drugs.  The Board’s decision in Williams v. Abood was affirmed by the Alaska Supreme Court, which noted in particular the medical testimony of competence from the employee’s treating physician and the fact the employee was represented by counsel.

In the instant case, as in Williams v. Abood, the employee’s treating physician testified the employee was competent to enter the C&R and the employee was represented by counsel.  The preponderance of the evidence proves the employee was competent to enter into the C&R at the time the C&R was executed by the parties and approved by the board.

In Olsen Logging Co. v. Lawson,
 the Alaska Supreme Court considered the Board’s decision setting aside a C&R based on unilateral and mutual mistake where the employee: 1) lacked judgment and foresight due to a brain injury; 2) was financially distressed; 3) was represented by an out-of-state attorney who might not have expertise in Alaska workers’ compensation law; and 4) the lump-sum settlement was insignificant compared to the potential liability.

If the employee did not understand the nature and extent of his disability at the time of the C&R, this would also be characterized as a mistake of fact.  However, a workers’ compensation C&R cannot be set aside for mistake of fact.  In Olsen Logging Co. v. Lawson, the Alaska Supreme Court held the Board does not have the authority to set aside a C&R on the basis of mistake of fact.  The Court noted under AS 23.30.012, an agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for compensation nonwithstanding the provisions of AS 23.30.130, modification of awards, or AS 23.30.160, assignment and exemption of claims, or AS 23.30.245, invalid agreements.  The Court held the power to modify awards under AS 23.30.130 for changed conditions or mistakes of fact does not extend to settlements, pursuant to AS 23.30.012.  The Court stated this language in AS 23.30.012 was an expression of legislative intent that approved agreements may not be modified because of mistakes of fact.

Based on the above discussion, the parties’ C&R will not be set aside based on the employee’s contention he was not competent to enter into the C&R or did not understand the extent of his disability at the time he entered into the C&R.


B. Duress

Black’s Law Dictionary
 defines duress as:

Any illegal imprisonment, or threats of bodily or other harm, or means amounting to or tending to coerce the will of another, and actually inducing him to do an act contrary to his free will. . . . A condition where one is induced by wrongful act or threat of another to make contract under circumstances which deprive him of exercise of his free will.

Duress in the context of a C&R is hardship intentionally created by overreaching or improper interference by the employer to coerce the employee to sign.
  The clear and convincing standard of proof is required to overturn a C&R for duress.
  The employee also claims he entered into the C&R because of duress, as he was on crutches, and his attorney instructed him to sign or the employer would make the car accident look like he was a drug addict and alcoholic and he wouldn’t get anything.  The employee’s claim concerning what his attorney told him is a communication between the employee and his attorney, is uncorroborated, and is not evidence of duress from the employer upon the employee to enter into the C&R.  The Alaska Supreme Court in Smith v. CSK Auto Inc., held a representation must be made by the other party to the contract to be grounds for avoiding a contract.
  The employee’s attorney was not a party to the contract, nor was he a representative of the employer, so any representation he made to the employee, whether the employee felt coerced or under duress because of those representations or not, cannot be a reason to avoid the C & R.  The employee did not claim the employer coerced him to sign the C&R, and in fact testified he never communicated with the employer, the adjuster, or the employer’s attorney concerning the C&R.  
The employee also claims he was under duress because of the employer’s claims in the C&R that his headaches, amnesia and blackout problems were not due to the eye injury in February 9, 1985, but rather a result of the employee’s chronic alcohol and drug abuse.  However, the employer’s claims were based on the opinions of the employee’s treating physician Dr. Martino as expressed in his June 3, 1986 medical report, and represent the employer’s contentions concerning the cause of the employee’s headaches, amnesia, and blackouts, not an attempt to coerce the employee.  

Neither the conduct of the employee’s attorney or the contentions of the employer concerning the cause of the employee’s problems as set forth in the C&R show by clear and convincing evidence that there was hardship intentionally created by overreaching or improper interference by the employer to coerce the employee to sign the C&R.  Therefore, there are no grounds for setting aside the C&R based on duress.

C. Misrepresentation or Fraud  
The Board also has the authority to set aside a settlement based on misrepresentation, or constructive fraud.  The Alaska Supreme Court follows the Restatement (Second) of Contracts § 164 (1991), which states a contract is voidable if a party’s assent is induced by either a fraudulent or material misrepresentation by the other party, upon which the recipient justifiably relies.
  Both intentional and material misrepresentation must be considered.

The employee claims it was misrepresentation for the employer to controvert benefits on February 16, 1987, on the grounds the employee’s physical problems were the result of chronic alcohol and drug abuse, as the employer knew those problems were caused by the head injury and that the eye injury had resolved.  The employee argued this was fraudulent or misrepresentation because the employer knew the headaches, amnesia and blackout problems were from the head injury.  He further maintained this misrepresentation induced him to sign the C&R, as his attorney told him they would make the 1988 car accident look like he was a drug addict and alcoholic and he would not get anything.  The employee argued he was justified in relying on this statement – whether it is the statement of the employer or the statement of his attorney is unclear – as he felt he had no choice.  The employer argues there is no evidence of misrepresentation or fraud on its part, as there is no evidence the employee ever communicated with the employer, the employer’s adjuster, or the employer’s attorney to receive a communication that might be interpreted as misrepresentation or fraud.  The employee testified he never communicated with the employer, the adjuster, or the employer’s attorney.  

As discussed above, under the Alaska Supreme Court in Smith v. CSK Auto Inc., a representation must be made by the other party to the contract to be grounds for avoiding a contract.
  As to the statements made by the employee’s attorney to the employee, these statements are not grounds for setting aside a C&R, as they are not made by the other party.  As to the statement in the C&R itself regarding the cause of the employee’s headaches, amnesia, and blackouts, the C&R is required to set out the dispute between the parties under 8 AAC 45.160. One of the disputes between the parties is the cause of the employee’s headaches, amnesia, and blackouts.  The employer, based on the opinion of Dr. Martino, contended the problems just listed are caused by the employee’s alcohol and drug abuse problems.  The employee contended they are caused by the head injury.  It is not fraud or misrepresentation for the employer to state its contention regarding the cause of the employee’s problems.  

The employee also contends it was fraud for the employer to only list the eye injury in the C&R, when it knew at the time the employee had suffered a head injury.  However, the terms of the C&R make it clear the employer contemplated the head injury, as the head injury is discussed in the C&R and as the C&R provides for $22,500.00 in lump sum payments and lifetime payments of $500.00 per month.  The amounts of money received by the employee in consideration for his waiver of all but medical benefits make it abundantly clear the employer considered the head injury, not merely an eye injury that had resolved soon after it occurred.  However, the C&R does reflect the dispute between the parties concerning whether the head injury as the result of a fall at work, as the fall was not reported to the employer until several months later.  As further evidence the head injury was considered in the C&R, the employer argues it has accepted the head injury as compensable and paid medical benefits for the head injury as a medical benefit not waived by the C&R.  It was not fraud or misrepresentation for the C&R to list only the eye injury in the C&R, as the head injury is discussed in the C&R and the settlement amount demonstrates it is the head injury that is being considered.

The C&R will not be set aside for the reasons of misrepresentation or fraud, as there is no clear and convincing evidence to prove fraud or misrepresentation on the part of the employer.
C. Statutory or Regulatory Violations

The employee claims the C&R should be set aside as the Board violated the regulations governing Board approval of settlements.  The employee claims the Board should have ordered an independent medical examination before approving the C&R, pursuant to AS 23.30.012, as it was apparent the employee’s injury might result in permanent disability.  However, the ordering of an independent medical examination is discretionary, not mandatory, by the terms of the statute.  Therefore the Board had the discretion to order an independent medical examination or not.  At the time of the parties’ C&R, AS 23.30.095(k) mandated that the Board order an SIME if there was a dispute between the employee’s attending physician and the employer’s physician.  However, in the instant case, the employer had not had an employer’s medical evaluation at the time of the C&R, so there was no dispute between the employee’s physician and the employer’s physician.

The employee also argues the Board did not hold a hearing in the matter, but the Board did have a hearing on the issue of whether or not to approve the C&R on October 10, 1989, which the employee testified he attended accompanied by his attorney.

In other respects as well, there is no evidence the Board did not follow the statute and regulations governing settlement agreements so as to create sufficient grounds to overturn the C&R.  The C&R was submitted in writing to the Board and was signed by all the parties to the action, as well as their attorneys.  Although the current record does not contain form 07-6117, the C&R summary, this may have been destroyed along with the original record in this case, and this omission in any case is not sufficient to set aside a C&R.  

As discussed above, the C&R conformed to the requirements of AS 23.30.012, and in addition, it was accompanied by voluminous medical records.  The C&R itself notes the C&R submitted to the Board was accompanied by all medical reports relating to all of the employee’s injuries which he suffered since the February 1985 eye injury.  Because the Board’s original record in this case was destroyed, and only the microfiched copy is available, it is not now possible to determine exactly which medical records were submitted, the fact the records were referred to as voluminous in the C&R is evidence the records contained more than the few pages the employee claims to have found on microfiche.
  In addition, the current board file, part of which is made up of microfiched copies, contains many pages of medical records dating from the date of the work injury to the date the C&R was approved.  Finally, only those records not listed on a medical summary filed with the Board are required to accompany the C&R, not necessarily be physically attached to the C&R.  Thus, the preponderance of the evidence proves the Board did have complete medical records available. 

The C&R itself documents the employee’s age and occupation on the date of injury.  Although the current record does not contain a statement of whether and when the employee returned to work and the nature of any employment, or information about the employee’s wages or earning capacity, these are deficiencies that caused the Board to determine a hearing was necessary.  The Board’s letter notifying the parties a hearing was necessary to determine whether or not it would approve the C&R states there is insufficient information on the degree of the employee’s disability.  The C&R stated in detail the parties’ respective claims.  The compensation paid on the claim was contained in the Board’s record in the form of a compensation report.

After reviewing the C&R submitted by the parties, the Board did not initially approve the C&R, based on incomplete medical information, incomplete information regarding the employee’s wages, future earning capacity or degree of disability, incomplete information on the attorney fee arrangement, and insufficient information on the compensation to be paid.  A hearing was held before the Board on October 10, 1989, on the issue of whether or not to approve the C&R.  Unfortunately, the tape of that hearing is not available.
  However, the Board’s review of the C&R and the subsequent hearing before the Board on the issue of whether or not to approve the C&R, provide substantial evidence the Board did ensure the requirements of both AS 23.30.012 and 8 AAC 45.160 were met, as the Board to gathered all the information required and held a hearing to address whether or not the C&R was in the employee’s best interests.

The instant case is distinguishable from Smith v. CSK Auto, in which the Alaska Supreme Court held the Board’s failure to follow its own regulations regarding settlement of claims before medical stability and potential for being permanently and totally disabled, the employee’s absence at the hearing, and the employee’s waiver of a benefit with a potential for significant value for only $10,000.00, and the Board’s later failure to set the C&R aside, was an abuse of discretion.
 The Court noted the Board generally considers an employee’s testimony in reaching a decision about his best interests.
  The Court indicated it was troubled by the Board’s ready approval of the C&R in the absence of testimony from the employee, particularly in light of the incomplete medical records before it when it approved the agreement.  

Like the employee in Smith v. CSK Auto, the employee in the instant case was medically unstable at the time of the Board approval of the C&R.  However, unlike in Smith v. CSK Auto, the employee here did attend the hearing and was represented by counsel.  In addition, there is substantial evidence in the instant case the medical records were complete when the Board approved the C&R.  Although the hearing tape has been destroyed, the Board held the hearing to address the issues raised in its original denial to determine whether the C&R was in the employee’s best interests.  The defects of which the Board complained were incomplete medical information, incomplete information on the employee’s degree of disability and medical status, incomplete information on the attorney’s fee, and insufficient explanation of the type or computation to be paid.  It is reasonable to conclude the Board cured those defects at the hearing before approving the C&R.  Finally, while the employee in Smith v. CSK Auto was to receive only $10,000.00, the employee in the instant matter received two lump-sum payments, one of $15,000.00 and one of $7,500.00, as well as a lifetime annuity of $500.00 per month.  Based on the above discussion, the preponderance of the evidence proves the Board at the October 10, 1989 hearing found this settlement amount was in fact in the employee’s best interests.
The preponderance of the evidence proves the Board did not fail to adhere to the statutory and regulatory guidelines governing settlement agreements when it approved the parties’ C&R on October 10, 1989.  Any omissions, such as failure to include a C&R summary form 07-6117 are trivial in nature and not sufficient reason to set aside the C&R.

II. DID THE EMPLOYEE’S CERVICAL AND THORACIC SPINE AND RELATED SYMPTOMS, DISABILITY AND NEED FOR MEDICAL TREATMENT ARISE DURING THE COURSE AND SCOPE OF HIS WORK FOR THE EMPLOYER, AND IS THE WORK INJURY A SUBSTANTIAL FACTOR IN HIS CURRENT CERVICAL AND THORACIC SPINE SYMPTOMS, DISABLITY AND NEED FOR MEDICAL TREATMENT?

The presumption of compensability under AS 23.30.120(a) applies to claims for medical benefits.
  Whether or not the employee’s cervical thoracic spine injury arose during the course and scope of his employment and whether or not the work injury is a substantial factor in the employee’s current cervical and thoracic spine and related symptoms of neck pain and radiating pain to the upper extremity, disability and need for medical treatment is a complex medical question of causation requiring expert medical opinion.
At the first stage of the presumption analysis, without regard to credibility, the employee must offer some evidence that his injury is work related.  Based on the testimony of the claimant that he fell off a ladder and hit his head while working for the employer and the medical reports of Dr. Ramirez, who opined in November 1985 the employee had a probable cervical radiculopathy that might be work related, the record contains sufficient evidence to raise the presumption of compensability for the medical benefits requested by the claimant for his cervical spine and related symptoms, disability and need for medical treatment.  Concerning the employee’s thoracic spine, the record contains only a May 7, 1985 thoracic spine CT scan showing an abnormality of the thoracic spine as evidence his thoracic spine symptoms are related to the work injury.  This evidence is not sufficient to raise the presumption of compensability as to the employee’s thoracic spine.

At the second stage of the presumption analysis, the employer argues Dr. Yodlowski’s April 17, 2007 EME report, Dr. Blackwell’s August 27, 2008 SIME report, and Dr. Martino’s reports and testimony provide substantial evidence to rebut the presumption.  Dr. Yodlowski’s and Dr. Blackwell’s opinions provide alternate causes for the employee’s ongoing symptoms, and any disability or need for further medical treatment, which, if accepted would exclude work-related factors as a substantial factor causing the disability.  Specifically Dr. Yodlowski opined the claimant’s current cervical spine pain, related symptoms and need for medical treatment are because of his chronic progressive degenerative spondylotic disease, not the work injury.  Dr. Yodlowski based her opinion in part on the lack of contemporaneous medical or other records documenting any event causing a neck injury on February 9, 1985.  Dr. Blackwell also opined the claimant’s current cervical spine and related symptoms and disability were not related to the work injury, stating the employee could have sustained a neck injury during his history of excessive drug use or from falls.  Dr. Blackwell also opined the employee’s spondylosis is age-related, not work related, and his current symptoms are because of aging, drug abuse, and repeated trauma from falls and motor vehicle accidents.  Thus, the medical reports and opinions of Drs. Yodlowski and Blackwell provide substantial evidence rebutting the presumption by eliminating all reasonable possibility the injury is work related.  Even if the evidence was not sufficient to raise the presumption of compensability for the employee’s thoracic spine condition, Dr. Blackwell’s opinion the employee’s thoracic spine symptoms and disability had their onset on July 8, 1993 after the employee fell in jail, and were not caused by the work injury is substantial evidence to rebut any presumption of compensability of the employee’s thoracic spine condition.

Since the employer has rebutted the presumption, the employee must prove by a preponderance of the evidence he is entitled to the disputed medical benefits at the third state of the presumption analysis.  However, the employee has failed to prove his case by a preponderance of the evidence.  Although Dr. Ramirez opined in November 1985 the employee might have a cervical radiculopathy which might be related to the work injury, little weight is given to this opinion in determining whether the work injury is a substantial factor in the employee’s cervical spine disability, as this opinion is speculative both as to whether the employee actually had a cervical radiculopathy at that time and as to whether it was related to the work injury.  In addition, Dr. Ramirez’s opinion is remote in time and necessarily offered without the knowledge of the subsequent injuries the employee suffered.  Greater weight is accorded the opinion of Dr. Martino, who agreed with Dr. Yodlowski that the work injury is not a substantial factor in the employee’s current cervical spine and related complaints, because of his expertise and knowledge of the employee’s medical history and ongoing cervical spine problems over a period of several years.  

Greater weight is also placed on the opinions of both Dr. Yodlowski and Dr. Blackwell that the work injury is not a substantial factor in the employee’s cervical spine symptoms and disability, as discussed above, based upon their expertise as orthopedic surgeons and their thorough review and knowledge of the employee’s long medical history.  Based on the record as a whole, and specifically the medical reports and opinions of Drs. Martino, Yodlowski, and Blackwell, the work injury is not a substantial factor in the employee’s current cervical spine and related symptoms, disability and need for medical treatment.

In regards to the employee’s thoracic spine symptoms, disability and need for medical treatment, he has also failed to prove by a preponderance of the evidence this condition is compensable.  No doctor opined the work injury is a substantial factor in the employee’s thoracic spine problems, and Dr. Blackwell specifically opined it was not.  Based on the record as a whole, and Dr. Blackwell’s opinion, the work injury is not a substantial factor in the employee’s thoracic spine symptoms, disability and need for medical treatment.

The employee argues Dr. Martino’s deposition should not be relied upon, or should be stricken from the record because of certain inconsistencies.  However, Dr Martino’s statement during his deposition that he treated the employee for complaints of neck pain in 1988 is not inconsistent with the fact the employee complained of neck pain to other health care providers on one occasion in March 1986 and on two occasions in 1987.  His statement is inconsistent with the fact he treated the employee for neck pain on October 30, 1987, but it is not a significant inconsistency.  It is unlikely Dr. Martino’s opinion as to the cause of the employee’s cervical spine condition is based on the difference between the first report to him of the symptoms being in October 1987 versus March 1988.  In addition, both Drs. Yodlowski and Blackwell came to a similar conclusion after reviewing all of the employee’s available medical records.  The employee also objects to certain of Dr. Blackwell’s statements in his SIME report, such as his statement the employee did not complain of neck pain while hospitalized in 1985, whereas the April 28, 1985 admission note indicated he complained of right arm pain and finger tingling.  However, the inconsistencies of which the employee complains do not rise to the level to cause doubt about Dr. Blackwell’s conclusions based on his evaluation of the employee and review of the entire medical record.

CONCLUSIONS OF LAW

1. There is no legal basis for overturning the C&R.

2. As the C&R is not set aside, the employee’s claims for PTD, penalty and interest, unfair and frivolous controversion, and TTD are precluded.

3. The February 9, 2005 work injury is not a substantial factor in causing the employee’s cervical or thoracic spine symptoms, or related symptoms, disability or need for medical treatment.


ORDERS

1. The employee’s request to set aside the October 10, 1989 C&R is denied.

2. The October 10, 1989 C&R shall remain in full force and effect.

3. The employee’s claims for PTD, penalty and interest, unfair and frivolous controversion, and TTD are precluded by the October 10, 1989 C&R.

4. The employee’s claim for medical benefits for his cervical and thoracic spine symptoms, and related symptoms, disability and need for medical treatment is denied.

Dated at Fairbanks, Alaska on January 28, 2010.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN W. MILTON employee / claimant; v. UIC CONSTRUCTION, employer; AND ALASKA INSURANCE GUARANTY ASSOCIATION, insurer/defendants; Case No. 198505382 dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on January 28, 2010.






/s/












Maureen I. Johnson, Office Assistant II
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